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MEMORANDA. 

N  the  20th  day  of  January  1871,  the  Hon.  Sir  C.  H.  SCOTLAND, 
Chief  Justice,  left   Madras  for  a  short  period ;  and  the  Hon. 
W.  Holloway  was  appointed  to  act  as  Chief  Justice, 

On  the  18th  day  of  February  1871,  the  Hon.  Sir  C.  H.  SCOTLAND 
returned  to  Madras  and  resumed  the  office  of  Chief  Justice, 

On  the  30th  day  of  July  1871,  the  Hon.  C.  Collett  resigned. 

On  the  27th  day  of  November  1871,  the  Hon.  Sir  C.  H.  ScOT^ 
LAND  resigned,  and  the  Hon.  Sir  Walter  Morgan  entered  upon  his 
duties  as  Chief  Justice  of  Madras, 


RULES  OF  THE  HIGH   COURT  OF  JUDICATURE  AT 
MADRAS,  PASSED  ON  THE  3rd  OF  AUGUST  1871. 


1.  A  Respondent  in  an  Appeal  shall  not  be  entitled  to  raise  an 
objection  to  the  decree  or  order  in  question  unless  he  shall  have  filed  in 
the  Registrar's  Office  a  Memorandum  stating  such  objection  (properly 
stamped)  eight  clear  days  before  the  day  of  hearing  and  shall  not> 
without  the  leave  of  the  Court  for  special  cause,  be  heard  in  support  of 
such  objection,  unless  he  shall  have  served  a  copy  thereof  on  the 
Appellant  or  his  Advocate  or  Vakil  the  same  number  of  days  before. 

2.  Every  application  by  an  Appellant  for  leave  to  file  a  M-emo- 
randum  of  an  additional  ground  of  appeal  shall  be  made  by  Petition 
tea  clear  days  before  the  day  of  hearing,  and,  when  granted,  the 
Appellant  shall  nob,  without  the  leave  of  the  Court  for  special  cause, 
be  heard  in  support  of  such  ground  unless  he  shall  have  served  a  copy 
thereof  on  the  Respondent  or  his  Advocate  or  Vakil  eight  clear  days 
before. 

3.  It  shall  not  be  sufficient  in  a  Petition  or  Memorandum  of 
Appeal  or  Memorandum  of  Objection  filed  in  an  Appeal  to  state  as  a 
ground  of  objection  that  the  decision  appealed  from  is  contrary  to  law 
or  nssLSCB,  or  that  there  has  been  substantial  error  or  defect  in  the 
procedure  or  investigation  of  the  case,  or  to  the  like  effect :  but  the 
Petition  or  Memorandum  shall  set  forth  specifically  the  error  of  law, 
breacli  of  usage,  or  defect  in  procedure  or  investigation  meant  to  be 
relied  upon :  and  an  Appellant  or  Respondent  will  not  be  permitted  to 
raise  at  tbe  hearing  of  the  Appeal  any  legal  objection  not  so  set  forth. 

4.  No  Petition  or  Memorandum  of  Appeal  or  of  Objection  which 
contains  such  a  general  statement  without  setting  forth  any  other 
ground  of  appeal  or  objection  shall  be  received  in  the  Registrar's  Office 
on  the  Original  or  Appellate  Sides  of  the  Court. 

5,  No  Petition  or  Memorandum  of  Special  Appeal  or  of  Objection 
by  a  Respondent  in  a  Special  Appeal  which  may  appear  to  the  Registrar 
or  in  bis  absence,  the  Deputy  Registrar,  to  be  defective  in  not  stating. 
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Vl  RULES  OF  THE  HIGH    COURT. 

specifically  any  objection  which  is  an  admissible  ground  of  Special 
Appeal  under  Section  372  of  Act  VIII  of  1859  shall  be  received  and 
registered  until  a  Judge  shall  so  order. 

6-  Every  such  Petition  or  Memorandum  of  Appeal  or  Objection 
fihall  be  referred  by  the  Registrar  or,  in  his  absence,  the  Deputy 
Registrar,  for  the  consideration  and  order  of  a  Judge  unless  the  party 
by  or  on  whose  behalf  it  is  presented  acquiesce  in  the  opinion  of  the 
Registrar  or  Deputy  Registrar  and  desire  to  amend  it — in  which  case 
the  Petition  or  Memorandum  shall  be  returned  for  correction  by 
substituting  an  admissible  ground  of  objection,  and  the  time  allowed 
for  that  purpose  shall  be  three  clear  days. 

7.  Every  such  reference  shall  be  set  down  for  hearing  and 
determination  by  the  single  Judge  whom  the  Chief  Justice  may,  from 
time  to  time,  appoint  to  sit  for  the  purpose,  and  his  determination  must 
be  drawn  up  in  the  form  of  an  Order  of  Court  nnder  Section  25  of 
Act  XXIIl  of  1861.  Notice  of  the  day  of  hearing  shall  be  given  by 
affixing  a  list  of  the  references  to  the  public  notice  boards  at  the  Court* 

blouse  two  clear  days  before  the  day  of  hearing. 

8.  Rules  5,  6  and  7  shall  come  into  operation  on.  the  20th  day  of 
October  next. 

C.  H.  SCOTLAND,  Chief  Jmtice. 

W.  HOLLOWAY, 

L.  C.  INNES,  I 

t     Judges^ 

J.  KERNAN,  I 

J.  R.  KINDERSLEY,J 
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iSppeliatt  dtitfsOifctton.  (a) 

special  Appeal  No.  587  of  1869. 

CHiNNAPP^CHETTi...i?2>ee{a{  Appellant (Plaintiff.) 

and  another...  J ^P^'  iftwpcmdento...  |  ^e/Wtdatite.^ 

A  special  appeal  lies  to  tbe  High  Court  from  an  order  paesed 
under  Section  346  of  tbe  Oivil  Procedure  Code  dismiraiug  the  ap- 
pellant's nsgular  appearfor  non-appearance  of  the  appellant  in  person 
or  his  pleader. 

ih^ppadHHv.  RamaJuMaMAtfU  (a,  fi.  (X  Reports.  109)  com* 
mented  oa» 

THIS  was  a  special  appeal  against  the  decree  of  the  Act-       1870. 
ing  Judge  of  the  Court  of  Small  Causes  of  Cuddalore,  on  sTJTNoTSvi 
the  Principal  Sadr  Amin's  side,  dismissing  for  default  the     ^/  ^^^^' 
Regular  Appeal  No.  94  of  1 867  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Chidambram,  in  Original 
Suit  No.  590  of  1869. 

Sanjiva  Bow,  for  the  appellant. 

Craig,  for  the  respondent. 

The  facts  appear  from  the  following 

Judgment  : — This  is  a  special  appeal  from  an  order 
passed  under  Section  346  of  Act  YIII  of  1859  dismissing 
the  appellant's  regular  appeal  for  non-appearance  of  the 
appellant  eitiier  in  person  or  by  a  pleads.  An  order,  it 
appears,  waA  afterwards  passed  under  Section  347  rejecting  an 
applicatioti  duly  made  by  the  appellant  for  the  re-admission 
of  the  Begular  Appeal,  and  the  petition  of  Special  Appeal 
as  at  first  presented  was  from  that  order,  but,  being  objected 
to  in  the  Begistrar's  Office,  it  was  altered  to  its  present 
form  and  the  additional  Stamp  duty  paid. 

The  grounds  of  special  appeal  in  effect  raise  the  objec- 
tion that  the  non-appearance  was  owing  to  tbe  death  of  the 
Takil  om^oyed  by  the  appellant ;  and^  as  no  notice  of  the 
deatli  kad  been  sent  from  the  Court  to  the  appellant  ia 

<«)  f  rcMat  :*-8eoUand|  C.  J,  and  I  noes,  J. 


2  MADRAS  man  court  reports. 

jir%      accordance  with  the  established  practice,  the  dismissal  was 
S.  A.  No.  637  *  s^hstantial  error  in  law  in  the  procedure  of  the  case. 

of  1869.  ^  -ur       /-r     •  ' 

~~  On  the  appeal  being  called  on  for  hearing,  Mr.  Oraig, 

for  the  respondent,  took  the  preliminary  objection  that'  no 
special  appeal  lay  from  the  order  of  dimissal  nor  from  the 
order  passed  under  Section  347,  and  he  relied  upon  a  very 
recent  case  (Special  Appeal  No.  541  of  1869)  in  which  it 
was  so  decided  by  HoUoway  and  Kindersley,  J.  J*  Refer- 
ence was  also  made  to  the  case  of  Devappa  Setti  v.  Barruxr- 
nudha  Bhatt,  3  Madras  H.  G.  Reports,  109.  We  deferred 
giving  judgment  until  we  had  conferred  with  those  Judges 
upon  the  point,  and,  having  done  so,  we  are  of  opinion  that 
the  objection  is  invalid. 

The  petition  of  appeal  states  a  ground  of  special  appeal, 
and  is  in  other  respects  correctly  drawn  up  as  required  by 
Section  25  of  Act  XXIII  of  1861.  It  has  therefore  been 
properly  registered,  and  the  Court  has  jurisdiction  to  hear 
and  determine  the  ground  of  objection,  unless  the  provision 
in  Section  372  giving  the  right  of  special  appeal  is  rendered 
inapplicable  to  an  order  dismissing  a  regular  appeal  for 
default  of  prosecution  by  some  other  provision  of  the  Civil 
Procedure  Code. 

Now  the  Section  under  which  the  order  of  dismissal  in 
the  present  case  was  made  contains  no  such  provision,  and 
the  ground  of  the  objection  taken  on  behalf  of  the  respon- 
dent is  that  the  enactment  in  Section  119,  expressly  pro- 
hibiting an  appeal  from  a  judgment  by  default  at  the  original 
hearing,  is  extended  to  an  order  passed  under  Section  346 
by  the  effect  of  the  provision  at  the  end  of  Section  25  of 
Act  XXIII  of  1861,  "  and  the  case  shall  proceed  in  all  other 
respects  as  a  regular  appeal,  and  shall  be  subject  to  all  the 
mles  hereinbefore  provided  for  such  appeals  so  far  as  the 
same  be  applicable." 

We  are  of  opinion  that  this  is  not  a  tenable  construc- 
tion. The  provision,  in  its  grammatical  and  logical  construe* 
tion,  appears  to  us  to  relate  to  proceedings  in  a  special  appeal 
after  it  has  been  registered  as  an  admissible  appeal ;  and  as 
the  registration  is  made  dependent  upon  compliance  with  th& 
conditions  upon  which  a  special  appeal  is  declared  to  bo 
admissible,  it  follows,  we  think,  that  the  provision  can  have  no 
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reference  to  the  rules  in  Section  119  relating  to  the  jurisdic-       1870. 
tion  to  entertain  such  an  appeal     In  the  present  case  the  ^^  i^Q,5zf 
necessary  conditions  have  been  complied  with  as  we  have     o/i869. 
already  pointed  out. 

It  is  a  further  argument  against  the  general  applica- 
bility of  Section  119  that  we  find  expressly  enacted  in  Sec- 
tion 347  a  similar  provision  to  that  in  Section  119  as  to  an 
application  for  the  re-admission  of  a  regular  appeal  with* 
out  any  reference  to  its  other  provisions.  From  this  cir- 
cumstance it  is  a  legitimate  inference  that  the  Legislature 
did  not  intend  the  provisions  prohibiting  an  appeal  to  apply 
to  the  dismissal  of  an  appeal  for  default  of  projsecution,  and 
the  eflTect  of  the  express  enactment  is,  we  think,  to  enable 
the  appellant  to  ap{)ly  for  the  re-admission  of  his  appeal 
before  bringing  a  special  appeal  from  the  order  of  dismissal. 
There  is,  we  think,  no  right  of  special  appeal  from  an  order 
refusing  re-admission. 

For  these  reajsons  we  are  of  opinion  that  the  first  peti- 
tion of  appeal  was  rightly  returned,  and  that  the  present 
special  appeal  lies  and  must  be  heard. 

This  view  of  the  enactments  conflicts  with  the  reason- 
ing in  the  judgment  in  the  case  of  Devappa  Setti  v.  Mavioh 
Tiddha  BhaUffl)  and  although  the  point  there  was  different^ 
namely,  the  right  to  appeal  from  an  order  passed  ex-parte 
in  favor  of  an  appellant,  still  the  same  reasons  lead  us  to 
think  that  the  decision  is  not  sound.  We  should  add  that 
the  conclusion  at  which  we  have  arrived  is  concurred  in  by 
our  colleagues  with  whom  we  have  conferred. 

Appeal  allowed. 

(a)  3  Madras  H.  C.  Reports^  109.  , 


4  MABBAs  maa  covm  BBroini 

Sljipdlate  3nttfftUtion.  (a) 

Se/^rred  Caai  No.  42  qf  1870. 
[  Vekithithan  Chettt  against  Moothixoolandi  Chrtt. 

The  plftiniiff  broqglii  «  miit  upoB  •  •peoUlly  regiait#Ye4  bond 
under  Section  63  of  Aot  XX  of  1866,  to  recover  the  whole  amount 
aeoared  bj  the  bond.  The  bond  ooutaioed  a  atipulation  that  tbs 
amount  should  be  paid  hj  three  in^lmenta^  and  taat  in  dafauH  of 

Sayment  of  auv  one  instalment  tbe^  whole  amount  should  become 
iM  immediMely.    Default  waa  madt  vj  tha  obligor. 

Beklf  that  the  summary  rtaaedy  proTided  by  tSeetioq  dS  of 
Act  iXZ  of  1866  was  not /available  to  tb^  plaiatiff  io  recover  the 
whole  amount  secured  by  the  bond. 

A  summary^remedy'  like  that  provided  by  Section  63  must  be 
strictly  applied. 

1870.  r>(ASE  referred  for  the  opinion  of  the  High  Court  by 
n.  a  No.  42  ^  J.  R.?Daniel,  the  Acting  Judge  of  ihe  Court  of  |  Small 
.  </^^^Q'  ,  Causes  of  Madura. 

The  following  was  the  case  stated  : — 
This  suit  was  brought  upon  a*  specially  ^registered  bond 
under  Section  63,  Act  XX  of  ^1866,^  to  recover  the  sum  of 
Rupees  345-1-7.  The  bond  is  dated  28nd  September  1868.  It 
is  stipulated  that  the  amount  should  be  paid  in  three  yearly 
instalments  of  Rupees  100,  on  (Auni  30th,  Sukula^)  July  12th» 
1869,  (30th  Chithrei,  Pramaduta,)  11th  May  1870,  and  (30th 
Mausi,  Pramadutha)  18th  March  1871,  and  that  in  default 
of  payment  of  any  inntalmant  the  wluiile  amount  ahall 
become  doe  immediately. 

The  fbllowing  is  a  translation  of  the  bond  and  the 
agreement  that  it  should  be  enforced  in  a  summary  way  ^— 

''  Fledge  bond  dated  (8th  Puratasi,  Yibava)  22nd  Septem- 
'*  ber  1868,  executed  to  Yenithithan  Chetty,  son  of  Pana 
"  Pena  Palniyappa  Qhettyar  of  PoothooTayal  now  come  to 
"  Sengapadei  for  trade  by  Moothiroolandi  Chetty,  son  of  Siva- 
"  kurunathen  Chetty  of  Qopalapuram  aiias  Putha  Senga- 
"  padei,  a  cotton  trader. 

''  On  settlement  of  former  accoimts  I  owe  you  the  sum 
""  of  Rupees  300,  for  which  I  pledge  you  my  8^  goolies  of 
'*  land  and  two  houses  (boundaries,  &c.,  are  given  in  the  bond) 
"  and  I  shall  repay  the  above  said  three  hundred  Rupees 
''  with  interest  at  the  rate  of  1|  per  cent  in  three  instalments 

(a)  Preaent :— Scotland,  0.  J.  and  HoUoway,  J, 
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"^  viz.  Rupees  100  on  the  S0&  Axmi  Sukola  and  Interest  on        1S70. 
'•  the  whole  of  the  principal ;  100  Rupees  on  the  80th  Chi-  ^TcTKoTS 
**  threi  Pramadutha  with  interest  as  above>  and  100  Rupees     ^  ^^70. 
*'  on  the  30th  Mansi  next  with  interest  up  to  that  date.    K 
^  any  of  the  previous  instalments  fail»  I  shall  sell  the  lands 
^  according  to  the  then  price  and  pay  you  without  any  re- 
*'  ferenoe  to  the  subsequent  instalments,  and  shall  make  up 
^  the  defieiency  if  any.    Thus,  I  have  executed  this  pledge 
"  bond  at  my  own  free  will" 

(Signed)    MooTHiBOOUkNDi  Ohetty. 

Agreement 

^  I  the  debtor  agree  that  if  the  terms  of  this  bond  were 
**  not  properly  acted  up  to,  you  shall  collect  the  debt  men- 
**  tioned  in  it  in  [a  summary  way  under  Section  53  of  the 
«'  Registration  Act  of  1866/' 

(Signed)    Moothiboolandi  Chetty. 

The  suit  was  instituted  on  July  11th,  1S70,  within  one 
year  from  the  date  when  the  first  instalment  became  due, 
and  the  date  fixed  for  payment  of  second  instalment  has 
also  expired.  The  question  is  whether  the  summary  remedy 
is  applicable  to  a  bond  by  the  [terms  of  which  the  whole 
debt  becomes  due  by  the  non-pajrment  of  one  instahnent. 
My  own  opinion  was  that  the  Section  53  is  applicable,  but 
from  a  case  reported  in  the  Bombay  High  Cowrt  Beports, 
VoUi/me  yi,''page  66,'^it  appears  that  the  High  Courts  of  Cal- 
cutta and  Bombay  have  ruled  that  this  section  does  not  ap- 
ply to  agreements  like  this.    The  reasons  given  are  that 
other  evidence  besides  the  bond  would  be  necessary,  and  the 
remedy  ought  to  be  confined  to  the  two  classes  of  agree- 
ments mentioned  in  Section  53.    I  have,  therefore,  referred 
the  question  for  the  opinion  of  the  High  Court : — 

Whether  the  summary  remedy  provided  in  Section  53 
is  applicable  to  the  present  case  or  not. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following  judgment : — 

Scotland,  C.    J. — I  am  of  opinion  that  the    sum- 
niAiy  remedy  provided  by  Section  53  of  Act    XX     of 
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1870.^^    1866  IS  not  available  to  the  plaintiflf  for  the  recovery  of  the 
Jt.  a  A'o.  42  ^^^^^  amount  secured  by  the  bond.    But  I  do  not  rest 
of  1870.      this  opinion  at  all  upon  the  ground  that  the  default  in 
payment  of  the  instalment  by  which  the  whole  amount  be- 
came payable  is  a  matter  for  proof  by  evidence  dehors  the 
bond«    I  am  not  able  to  agree  in  the  view  of  the  learned 
o^*-*'      « n        ^ «    .....    juclges  who  decided  the  case  mar- 

Petition  of  Qanapat  Manikji     •*  .    ® 

Patii,  VI  Bombay  High  Court    ginally  noted ;  that  a  distinction 

in  that  respect  exists  between  a 
default  by  non-payment  of  any  instalment  on  a  stated  day 
by  which  more  of  the  debt  than  the  amount  of  the  iustal- 
ment  becomes  payable,  and  a  default  by  non-payment  of  the 
whole  secured  debt  when  payable  at  a  single  date.  The 
latter  default  is  as  much  a  point  for  proof  by  extraneous  evi- 
dence as  the  former.  I  therefore  see  no  reason  why  the 
allegation  of  default  in  the  petition  should  not  be  thought 
as  sufficient  in  the  one  case  as  in  the  other. 

The  sole  ground  of  my  opinion  is  that  the  present  case 
is  not  strictly  within  Section  53.  Its  terms  appear  to  me  to 
confine  the  summary  remedy  to  obligations  making  the 
whole  debt  payable  at  one  date  or  by  instalments  at  several 
dates,  and  in  the  case  of  an  obligation  of  the  latter  descrip- 
tion to  the  recovery  of  only  tlie  amount  of  each  instalment 
as  it  falls  due.  A  summary  remedy  of  this  nature  must  be 
strictly  applied. 

HoLLOWAY,  J. — ^I  do  not  dissent  from  the  above  judg- 
ment. 


THOMAS  NASH  TUBNBX7IX.  f 

Appellate  Surutttctton.  (a) 

Cfriminal  Regular  Appeal  No.  175  of  1870. 
Thomas  Nash  Txtenbull Prisoner. 

The  prisoner  pleaded  that  he  was  a  British  bom  subject  and 
therefore  not  amenable  to  the  jurisdiction  of  the  Session  Judge  of 
Tellicherry,  bj  whom  the  pi'isoner  had  been  convicted  of  criminal 
misappropriation. 

The  evidence  showed  that  the  prisoner  was  the  legitimate  great 
grandson  of  John  TurnbuH,  Riiid  to  have  been  a  Serjeant  in  the  ser- 
vice of  the  King  or  of  the  East  India  Company,  but  was  insufficient 
to  establish  a  lawful  marriage  between  liim  and  a  Native  Christian 
woman  by  whom  he  had  a  soUi  and  -the  evidence  as  to  his  nationality 
was  also  incomplete. 

Heid^  that  the  plea  to  the  jurisdiction  was  not  made  out. 

THIS  waa.  a  Petition  against  the  sentence  of  J.  W.  Reid,        1870. 
the  Session  Judge  of  Tellicherry,  in  Case  No.  10  of  ^»  ^  a   No 
the  Calendar  for  1870.  I75o/i87o/ 

The  prisoner  was  employed  in  the  Forest  Department 
and  was  convicted  by  the  Session  Judge  of  Tellicherry  of 
having  dishonestly  misappropriated  various  sums  of  money 
belonging  to  the  Government  of  Madras  which  had  been 
entrusted  to  him.  The  prisoner  pleaded  to  the  jurisdiction 
on  the  ground  that,  being  a  British  bom  subject,  he  ought 
to  be  tried  before  the  High  Court  The  prisoner  appealed 
to  the  High  Court. 

Upon  the  first  hearing  of  the  Appeal,  the  High  Court 
remitted  the  case  to  the  Session  Court  with  directions  to 
the  Session  Judge  to  receive  any  admissible  evidence  ten- 
dered by  the  prisoner  in  support  of  his  plea  and  return  the 
finding  upon  such  evidence  to  the  High  Court. 

The  Session  Judge  found  that  the  prisoner  failed  to 
establish  his  plea. 

The  prisoner  was  sentenced  to  undergo  nine  years' 
rigorous  imprisonment  and  to  pay  a  fine  of  Rupees  J  0,000, 
or  in  default  of  payment  to  undergo  rigorous  imprisonment 
for  the  further  period  of  one  year. 

MiUer,  for  the  appellant,  the  prisoner. 

The  OovemTnent  Pleader,  for  the  prosecution. 

(a)  Premnt :— Scotland,  C.  J.  and  HoUoway,  J, 
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NaJ^  14  ^®  ^^^^  deUvered  the  foUowing 

c.  A  ii.  No.  Judgment  :— When  thia  case  was  last  before  us  we  re- 
175  of  1870.  ittitted  it  to  the  Lower  Court  for  the  purpose  of  giving  the 
prisoner,  Thomas  Tumbull,  fall  opportunity  of  addudng  any 
evidence  in  his  favor  as  to  his  being  the  legitimate  descen* 
dant  of  an  European  British  subject,  and  therefore  exempt 
from  the  jurisdiction  of  the  Tellicherry  Court.  That  evi* 
dence  has  now  been  returned  to  us  and  the  questions  for  our 
consideration  are  two : — 

(1.)  Is  Thomas  Tumbull  the  legitimate  gireat  grandson 
of  John  Turnbull,  said  to  have  been  a  Seijeant  in  the  service 
oi  the  King  or  of  the  East  India  Company  t 

(2.)  K  so,  what  was  the  nationality  of  the  said  John 
Tumbull? 

As  regards  the  first  question  we  entertain  no  doubt 
upon  the  evidence  that  the  prisoner,  Thomas  Tumbull,  was 
the  legitimate  son  of  Thomas  Bowyer  Tumbull,  and  that  the 
said  Thomas  Bowyer  Tumbull  was  the  legitimate  son  of  one 
Thomas  TumbulL  The  real  question  is  was  this  Thomas 
Turnbull  as  alleged  the  legitimate  ofispring  of  John  Tum- 
bull and  a  Native  Christian  woman  ?  The  mere  fact  of 
Thomas  Tumbull  being  the  offspring  of  these  two  persons 
is  of  course  no  evidence  of  a  lawful  marriage  having  taken 
place,  and  the  probabilities  are  certainly  not  in  &vor  of  a 
European  having  contracted  marriage  with  a  native  woman 
at  that  period.  The  only  evidence  therefore  consists  of 
statements  of  the  loosest  description  said  to  have  been  made 
by  Thomas  Tumbull  and  Thomas  TumbuU's  wife  to  the  ef- 
fect, that  his  &ther  John  was  lawfully  married^  and  even  if 
we  believe  that  those  statements  were  actually  made,  we  do 
not  think  they  are  entitled  to  much  weight  of  themselves. 
But  taking  the  least  unfavourable  view  of  the  evidence  it 
seems  to  us  that  the  persons  who  profess  to  have  heard  those 
statements  have  only  persuaded  themselves  into  the  belief 
that  they  did  hear  them.  The  improbability  of  any  such 
statement  having  been  really  made  is  enhanced  by  the  fact 
that  Thomas  Tumbull  was  a  mere  child  at  his  fiither's 
death.  We  think  therefore  the  legitimate  descent  set  up  by 
the  prisoner  in  this  case  has  not  been  proved,  and  it  is  un- 
necessary for  us  to  express  any  opinion  as  to  the  admissibi- 
lity of  the  hearsay  evidence  to  which  objection  was  taken 
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In  the  Lower  Court.     We  may  however  state  that,  as  at       1870. 
present  advised,  we  agree  with  the  remarks  of  Bruce,  V .  C.  in  q  ^j^^  ^ya. 
the  case  of  Shidda  v  Boudter  I  DeOex  and  Smale,  40,  cited  176  of  1870. 
at  the  bar.    And  we  may  add  that,  even  if  the  legitimate 
descent  had  been  proved  to  our  satisfaction,  we  should  have 
been  compelled  to  hold  that  the  evidence  as  to  nationality 
was  incomplete.  All  that  the  evidence,  if  admissible,  amounts 
to  is  that  John  Tumbull  was  a  European,  and  there  is 
nothing  to  show  that  he  was  a  British  bom  subject.      The 

Judge  before  whom  a  plea  of  this  kind  is  set  up  may,  as  the 
High  Court  has  recently  laid  down,  be  satisfied  by  the  ap- 
pearance of  the  prisoner  and  the  circumstances  brought  for- 
ward at  the  time  that  the  plea  is  true ;  but  if  not  so  satis- 
fied, the  plea,  if  persisted  in,  must  be  substantiated  by  suf- 
inent  evidence.  The"*  result  is  that  the  conviction  of  the 
Session  Court  must  be  affirmed,  no  objection  having  been 
taken  to  the  findings  upon  the  facts.  As  regards  the  punish- 
ment we  are  disposed  to  reduce  it,  and  we  shall  send  for  the 
record  for  that  purpose. 

The  sentence  of  the  High  Court  Was  that  the  prisoner 
be  rigorously  imprisoned  for  a  period  of  five  years  and  pay 
a  fine  of  Rupees  10,000  and  in  default  be  rigorously  im- 
prisoned for  a  further  period  of  one  year. 


Appellate  Surisaitctton.   (a) 

STpecial  Appeal  No,  202  of  1870. 

Tadiya Special  Appellant. 

Hasanebitari Special  Respondent 

AocordiDg  to  Mahomedan  Lav  dower  is  presumed  to  be  prompt 
in  the  absence  of  ezpieaa  contract  and  may  be  enforced  at  any  time. 

THIS  was  a  special  appeal  against  the  revised  decision  of       jg^Q^ 
Srinivasa  Rao,  the  Principal  Sadr  Amin  of  Mangalore  in  ^wgm^gr  80. 
Regular  Appeal  No.  350  of  1867,  modifying  the  decree  of  the  ^'  ^/  tmf^^ 
Court  of  the  District  Munsif  of  Mangalore,  in  Original  Suit 
Na  199  of  1863. 

The  plaintiff  brought  the  suit  setting  forth  that  her  hus- 
lMnd>  the  defendant,  not  having  maintained  herself  and  the 
.  Auaor  daughter  (bom  of  her  by  the  defendant)  for  the  year 

(a)  Preaeot :— Hollowaj  and  Innes,  J.  J. 
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ism        prior  to  17ih  Febmaxr  1863,  on  wMdi  the  defendant  diyoiced 

November  30.  ^  > 

8,4.  No,2Q2  ^^^'  Rupees  44,  being  the amoont  of  expenses  incorred  on 
^^^^^'     account  of  the  maintenanee  for  thai  year,  should  be  reeoveced 
to  her  from  the  defendant,  tc^ether -with  her  dowrjr,  Bnpees 
20. 

The  defendant  stated  that  he  mainfained  the  plaintiff 
and  had  not  divorced  her ;  that  she  was  to  obtain  her  dowry 
either  at  the  time  when  she  was  divorced  or  at  the  time  of 
his  death. 

The  District  Munsif  gave  judgment  as  follows: — 
No  evidence  was  adduced  as  to  the  plaintiff  having  been 
maintained  under  Mahomedan  Law.  The  dowry  is  payable 
after  marriage.  As  no  conditions  have  been  entered  into  a» 
to  the  plaintiff's  dowry  being  paid  either  at  the  time  of  divorc- 
ing her,  or  at  the  defendant's  death,  the  same  is  payable  on 
demand.  The  Court,  considering  it  not  necessary  to  ascertain 
in  this  suit  the  question  whether  the  defendant  has  divorced 
the  plaintiff,  decides  that  the  defeadant  should  pay  to  the 
plaintiff  the  amount  of  maintenance  and  dowry  claimed  by 
her,  together  with  costs. 

.  Upon  appeal  the  Principal  Sadr  Amin  upheld  the  deci- 
sion of  the  Munsif;  but  upon  review  pronoimced  the  fol- 
lowing j  udgment : — 

Owing  to  Petition  No.  56  of  1869  presented  by  the  de^ 
fendant  for  review  of  the  judgment  passed  in  the  suit,  the 
Principal  Sadr  Amin  has  i>laoed  the  suit  again  on  the  file  for 
re-consideration  of  the  same,  for  the  following  reasons : — 

"The  plaintiff  claims  in  this  suit  dowry,  &c.,  from  the  de* 
fendant,  and  the  defendant  states  that  he  has  not  divorced 
her,  and  that  the  dowry  is  payable  either  at  the  time  of 
divorce  or  at  his  death.  On  a  reference  to  the  decree  in  page 
119  of  the  Appendix  to  Macnaughten's  Mahomedan  Law  and 
also  to  the  decree  passed  in  Suit  No.  13  of  1855  by  the 
Mahomedan  Sadr  Amin,  the  Principal  Sadr  Amin  comes  to 
see  that  the  Mahomedan  Law  divides  the  dowry  into  two 
sorts  as  "  Moyozilla  and  Muvayzilla/'  and  declares  that  of 
these  the  first  is  payable  at  the  time  of  Nikka  marriage,  and 
the  other  at  the  time  of  divorce  by  the  husband  or  after  his 
death. 
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It  18  declared  in  Section  183  of  the  Manual  of  Mahome-      isro. 
dan  Law,  by  Sada^pacharyar,  that  should  there  be  no  clear  e^^^jVo  bo2 
undeistanding  (between  the  parties)  as  to  the  time  for  the      o/^87Q. 
payment  of  dowry,  it  is  payable  on  demaaid.    The  defendant 
pleads  in  the  present  suit  that  he  has  not  divorced  (his  wi&) ; 
that  the  dowry  is  payable  either  at  the  time  when  he  will 
divorce  her  or  at  his  death.    Consequently,  the  suit  has  been 
placed  again  on  the  file  in  order  to  ascertain  whether  the  de- 
fendant had  divorced  (the  plaintiff)  and  how  the  dowry  is 
usually  paid. 

The  Court  perused  the  depositions,  &a,  given  by  the 
witnesses  for  the  parties^  and  which  were  sent  for  from  the 
Lower  Court. 

The  Prineipal  Sadr  Amin  cobcoxb  with  the  Court  below 
in  the  opinion  amved  at  to  the  effect  that  the  evidence  given 
by  the  witnesses  for  the  plaintiff  to  the  effect;  that  the  defen- 
dant wrote  a  letter  divorcing  thereby  the  plaintiff,  was  not 
credible,  and  that  the  said  circumstance  was  not  proved. 
With  reference  to  the  divorce  alleged,  to  have  taken  place  at 
Bolara, attached  to  the  townof  Maogalore,  it  is  to  be  observed 
that  while  the  people  and  lEokhtears  of  the  parties'  own 
caste,  as  well  as  the  neighbours,  such  as  Khazi  Katiba>  MukrL 
&KS,  were  available,  there  was  no  reason  for  the  people  of  the 
Sajip  village  situate  at  a  distance  of  more  than  4  koases,  and 
wherein  the  plaintiff  lived,  meeting  together  at  that  time  to 
the  exclusion  of  any  one  of  the  abovementioned  persons,  and 
also  prove  Ammarivayava  man  being  procured  for  writing 
the  said  letter.  Moreover,  the  Cazi  of  Mangalore  town  has,  in 
the  decree  passed  by  him,  and  which  was  produced  by  the 
defendant,  held  that  the  defendant  has  not  divorced  (the 
plaintiff),  and  that  the  letter  was  got  up  in  the  name  of  the 
defendant.  Under  these  circumstances,  the  Court  concludes 
that  the  defendant  has  not  divorced  (the  plaintiff),  and  that 
the  letteir  produced  l)y  the  plaintiff  was  not  actually  written 
by  the  defendant. 

The  point  that  remains  still  for  consideration  is  whether 
the  plaintiff  is  entitled  to  obtain  the  dowry  at  once.  The 
witnesses  that  gave  their  evidence  in  fieivoiur  of  the  defendant 
in  the  above  respect  deposed  that  the  dowry  is  given  among 
the  parties  of  the  suit  who  are  of  Saffe  Majab  class  either  at 
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^^ZP'ftA    *^®  *'*^®  when  husband  and  wife  join  together,  or  after  the 

5.  A,  jv'jr202  death  (of  the  husband) ;  and  their  evidence  is  consistent  with 

■  ^'f^^'^^' —  the  meaning  of  the  decrees  referred  to  above.  As  it  has  been 

concluded  that  the  defendant  did  not  divorce  (the  plaintiff), 

it  does  not  appear  proper  that  dowry  should  be  awarded  (to 

the  plaintiff.) 

Hence,  the  Principal  Sadr  Amin  reverses  such  portion  of 
the  decree  appealed  against  as  awarded  the  amount  of  dowry, 
and  amends  his  previous  judgment  by  deciding  that  no  costs 
will  be  directed  to  be  paid  by  the  defendant  to  the  plaintiff, 
inasmuch  as  she  carried  on  false  proceedings  to  the  effect  that 
she  was  divorced,  &c.,  by  the  defendant ;  and  that  the  parties 
should  bear  their  respective  costs. 

The  plaintiff^  presented  a  special  appeal  to  the  High 
Court 

Paaihaaaraffiy  Aiyangar,  for  the  special  appellant,  the 
plaintiff 

The  Court  delivered  the  following 

Judgment  : —  This  is  an  appeal  against  the  disallowanco 
of  dower  because  there  had  been  no  divorce 

The  authorities  seem  to  be  in  accord  upon  the  point  that 
dower  is  of  two  sorts  ;  I,  Prompt,  exigible  at  any  time ;  II, 
Deferred,  exigible  at  divorce.  Hey  further  agree  that  it  is  a 
presumption  of  Mahomedau  law  that  in  the  absence  of  ex- 
press contract  dower  is  presumed  to  be  prompt.  We,  there. 
fbre,  reverse  the  revised  decree  of  the  Principal  Sadr  Amin, 
except  as  to  the  matter  of  costs. 

The  Lower  Court  having  determined  that  the  appellant 
a^ppeared  before  the  Court  with  a  false  allegation,  we  do  not 
alter  the  decree  of  the  Principal  Sadr  Amin  as  to  costs.  There 
^U  b)9  no  costs  of  this  special  appeal 

ST^eciaX  Appeal  alUywed. 
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Slpprllate  i^urjdliiction.  (a) 

Me/erred  Case  No.  31  of  1870. 

SUKOARA  Narayaka  Pillay  and  another 

CLgainsC 

Sandira  Pillay  and  6  others. 

By  the  terms  of  a  decree  passed  by  the  Ditttricb  Munsif  the  plain* 
tiff  was  declared  entitled  to  the  possession  of  certain  land  together 
with  the  crops  upon  it.  The  plaintiff  asked  for  execution  of  the  de- 
cree in  respect  of  the  land  and  the  crops  which  he  alleged  bad  been 
unlawfully  taken  away  by  the  dofeudauts,  and  possession  of  the  land 
was  given  to  the  plaintiff,  but  he  was  rejferred  to  a  separate  suit  for 
the  damage  sustained  by  him  by  reason  of  the  remoyal  of  the  crop. 

Beld,  that  no  separate  suit  could  be  maintained,  but  the  plain- 
tiff's remedy  was  by  a  proceed iug  in  execution  under  Section  11  of 
Act  XXIII  of  1861  (CivU  Procedure  Code.) 

HIS  was  a  case  referred  for  the  opinion  of  the  High       1870. 
Court,  by  F.  H.  Woodroffe,  the  Acting  Judge  of  the  J!^^!: 
Court  of  Small  Causes  at  Cuddalore,  in  Suit  No.   228  of     0/I870. 
1870. 

The  following  was  the  case  stated  :— 

Plaintiff  in  this  case  seek  to  recover  Rupees  188-12-8 
the  value  of  certain  raragu  produce  which  they  had  raised 
on  their  land  and  defendants  unlawfully  carried  off  in 
1868. 

Plaintiffs  add  that  they  obtained  a  decree  in  Suit  *  Na 

•  Wherein  plaintift  were     1207    of  1868  on  the  file      of  Vir- 

^^''il?'^'?*^^*'^  ^""^  i^    dachellum  District  Munsif,    award- 

and  4th  defendants  were  de«  ' 

iendanta.  ing  possession  and  the  produce. 

Defendants'  pleaders  contended  in  Ivmvne  that  with 
reference  to  Section  2,  Code  of  Criminal  Procedure,  the  suit 
was  not  cognizable  as  the  plaint  only  discloses  a  rea  judicata. 

From  the  record  of  the  said  suit,  it  appears  that  its 
object  was  simply  to  recover  possession,  but  that  the  Dis- 
trict Munsif,  in  his  decree,  dated  24th  November  1868, 
directed  delivery  to  plaintiffs  of  the  standing  crop  also ;  that 
at  first  there  was  some  understanding  between  the  parties, 
that  the  property  was  to  be  delivered  up  without  Court  pro- 
cess ;  that  subsequently  plaintiflb  finding  the  produce  gone 
iyn^  being  hindered. in  cultivating  the  land,  applied  to  the 
Oonrt   to  be  put  in  possession  by  process  and  for  recovery  oC 

(a)  Present  T— Scotland,  G.  J.  and  loDes,  J 
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1870.       the  produce  value ;  that  delivery  of  the  land  was  thereupon 

STTO/bTiT  directed,  and  that  on  2nd  December  it  was  ordered  (with  re- 

O/1870,     ference  to  what,  it  does  not  appear)  that  if  defendants,  had 

usurped  any  «yigf.ing  produce,  plaintiffs   might    sue    for 

damages  in  a  competent  Court. 

I  was  of  opinion  that  the  Di8tri<A  MuDsif  having  de- 
or^ed  delivery  of  existing  produce,  pliintiflb'  alldgation,  in 
the  course  of  decree  execution  that  defendants  had  removed 
the  produce,  involved  questions  for  him  and  him  only  to  de- 
termine with  reference  to  Section  11  of  Act  XXIII  of  1861, 
and  that  his  bare  order  that  plaintiffii  might  seek  damages 
in  a  competent  Court  could  not  be  regarded  as  a  sufficient 
determination  within  the  meaning  of  the  Sectian«  And  ihai 
in  any  case  it  could  not  in  the  face  of  the  words  "  and  not 
by  separate  suit"  admit  ot  the  present  suit  being  main- 
tained. 

The  question  accordingly  for  the  Honorable  Court's 
decision  is  whether  defendants'  removal  of  produce^  and  the 
loss  sustained  thereby  that  plaintiffii  alleged,  constituted 
matter  ibr  the  District  Munsifs  determination  under  Sec- 
tion II  to  the  exclusion  of  this  suit,  inasmuch  as  they  ap« 
parently  arose  between  parties  to  the  suit  in  which  the 
decree  was  passed  and  related  to  the  execution  of  the  de- 
cide ^  or  whether  the  matter  in  issue  may  be  considered  so 
separate  from  the  decree  as  to  constitute  a  proper  cause  of 
action  in  the  present  instance. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :— The  decree  in  the  former  Suit  (1207  of 
1868)  in  terms  orders  the  delivery  of  possession  of  the  land 
together  with  the  crops  (if  any)  -upon  it.  The  delivery  of 
any  crops  then  upon  the  land  was  tiberefbre  as  mudi  a  mat* 
ter  enforceable  by  execution  of  the  deeiee  as  the  deKvexy 
of  the  land,  and  we  understand  from  the  case  iSiat  it  was  a 
question  between  -the  parties  when  execution  was  applied 
for  by  the  plain!tiffd  whether  there  were  any  ^srops  upon  the 
land  which  the  defendants  liad  i^mov^  after  tfan  decree 
and  were  con^eUable  by  process  of  earocution  to  pay  ihe. 
value  of  in  tMuiU  of  delit^(ei|r.    .That  Jwng  so,  we 
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ike  phintiflSs  were  impropedy  referred  by  the  District  Muh-       W9. 
■if  to  a  snit  for  relief  in  respect  to  a  matter  which  related  ^^^^ 
to  the  execution  of  the  decree,  and  which  the  Mansif  should      <>/  ^wo. 
have  determined,  and  that  under  Section  11  of  Act  XXIII 
of  1861  the  present  suit  is  not  maintainable. 


Appellate  3urtie(tJtctton.  (a) 

Civil  MiaceUaneovs  Special  Appeal^  No.  106  of  1870. 
Chinnaiya  Chettt  and  another.  Petitioners. 
K.  Naranapaiya Covmter-Petitioner, 

In  the  execution  of  a  decree  for  land  passed  prior  to  the 
enaolment  of  the  Code  of  Civil  Procedure  in  wbicb  the  valne  of  the 
produce  of  the  land  was  given  to  the  plaintifi'  up  to  the  date  of  the 
aeoree,  it  is  not  competent  to  the  Court  executing  the  decree  te 
grant  farther  produce  up  to  the  date  of  execution. 

THIS  was  an  appeal  against  the  order  of  the  Civil  Court        ^gy^^ 
of  Mangalore,  dated  2nd  December  1869,  confirming  the  J>eeember  2. 
order  of  the  Court  of  the  Additional  Principal  Sadr  Amin  of     ^^'  i^'^^' 
Mangalore,  dated  28th  September  1869,  passed  on  Miscel-     <>/ '  870. 
laneous  Petitions  Nos.  182  and  217  of  1869. 

The  Petitioner  applied  to  the  Court  of  the  Principal  Sad^ 
Amin  of  Maugalore  for  the  execution  of  the  decree  in  Ori* 
ginal  Suit  6  of  1855  together  with  the  value  of  the  pro^ 
dace  firom  the  date  of  the  decree  to  the  date  of  execution. 

The  Principal  Sadr  Amin,  and  <m  appeal  the  Civil 
Judge  rejected  the  application  with  respect  to  further  pro- 
duce on  the  ground  that  the  decree  did  not  give  further 
produce  up  to  the  date  of  execution,  but  only  up  to  the  date 
of  decree. 

The  Petitioner  appealed  specially  to  the  High  Court. 

SaTijiva  Row,  for  the  petitioner. 

Partkaaarthy  Aiyangar,  for  the  counter-petitioner. 

The  Court  delivered  the  following 

JiTDOMEMT : — ^The  question  raised  in  this  Civil  Miscel- 
laneous Special  Appeal  is  whether  in  execution  of  a  decree 
for  land  passed  prior  to  the  enactment  of  the  Code  of  Civil 
Procedure,  in  which  the  value  of  the  produce  of  the  land 

(«)  Preaont  '.—Scotland,  C.  J.  and  Innes^  J. 
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1870.       has  been  granted  up  to  the  date  of  the  decree,  it  is  obmpe- 
"cTmTsTJI  ^^^  to  *^«  Conrt  executing  the  decree  to  grant  further  pro- 
^^is7o      ^^^  ^P  ^  ^^®  ^*^  ^^  execution. 

On  the  part  of  the  special  appellant,  the  decree  holder, 
it  was  argued  that  it  was  in  accordance  with  the  practice 
which  preceded  that  introduced  by  the  Civil  Procedure 
Code  to  grant  further  produce  up  to  the  date  of  executioui 
although  there  was  no  special  provision  for  it  in  the  decree, 
and  in  proof  of  this  position  two  Circular  Orders  of  the  late 
Sadr  Court  were  cited  of  the  11th  May  and  22nd  October 
1829  respectively. 

In  the  former  on  a  reference  from  the  Provincial  Court 
of  the  Northern  Division,  the  Court  had  ordered  that  "  when 
**  interest  is  adjudged  in  the  decree  up  to  its  date,  the  Courts 
"  by  an  order  of  Court  do  enforce  payment  of  the  same 
"  from  that  date  up  to  the  date  of  its  execution"  except  in 
certain  specified  circumstances. 

On  the  22nd  September  on  a  reference  made  by  the 
Zillah  Judge  of  Nellore  to  know  "  whether  in  application 
"  of  the  principle  laid  down  in  the  former  Circular  when 
"  land,  houses,  &c.  yielding  rent  or  produce  of  any  kind  are 
"  adjudged  together  with  rent  or  profit,  &c.  for  some  past 
"  period  up  to  the  date  of  the  plaint,  the  Court  may  adjudge 
**  the  rent^  profit,  &c.  which  may  be  proved  to  have  been 
*'  received  or  which  the  party  in  possession  is  proved  to  be 
"  justly  responsible  for  up  to  the  date  of  the  decree  and  the 
"  execution  of  it,"  the  Sudder  Court  say : — ^The  judges  are 
of  opinion  that  if  the  income  from  such  property  is  certain 
rent  or  profit  proved  to  have-  been  received  from  it  may 
v^ry  properly  be  awarded  in  such  cases,  but  that  though 
the  property  be  of  a  productive  kind,  the  Courts  should  be 
careful  not  to  assume  that  profit  or  income  has  accrued  from 
it  when  it  may  be  of  a  precarious  nature,  unless  the  actual 
produce  therefrom  is  established  by  evidence. 

The  terms  of  the  first  part  of  the  order,  it  is  clear,  refer 
to  cases  in  which  the  income  from  the  property  is  certain, 
and  it  goes  on  to  say  that  the  rent  or  profit  proved  to  have 
been  received  from  it  may  very  properly  be  awarded  (i.  e. 
awarded  up  to  date  of  decree  and  the  execution  of  it)  in 
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«ttcA  caaes^  i.  €l,  in  tie  cases  referred  to  by  the  judge,  or  when      1870. 
rent  or  profit  is,  adjudged  up  to  date  of  plaint.    But  this   q  ^^  ^  ^^ 
part  of  the  order,  it  is  dear,  can  have  no  reference  to  the      ^\q!^ 
uncertain  profits  of  land,  such  as  the  profits  concerned  in  "  * 

this  special  appeal,  but  must  be  restricted  in  ^ts  application 
to  cases  in  which  a  fixed  rent^  fixed  profit,  or  fixed  incomo 
is  derived  from  the  property. 

The  latter  part  of  the  order  has  reference  to  property, 
the  profit  from  which  is  of  a  "  precarious  nature,"  by  which 
{HK>bably  was  meant  **  of  an  uncertain  and  fluctuating  kind ;" 
and  in  such  case  the  Courts  are  directed  not  to  assiune  the 
accrual  of  the  profit  or  income  without  proof.  Now,  this  is 
the  sort  of  profit  which  is  the  subject  of  the  present  appeaU 
There  is  no  provision  in  this  Circular  Order  similar  to  that  in 
the  earlier  one  which  required  the  Courts  to  levy  execution 
for  interest  up  to  date  of  execution  in  all  cases  in  which  ifi 
was  adjudged  up  to  the  date  of  the  decree. 

And  the  scope  of  the  order  would  seem  to  have  been 
limited  to  answering  the  reference  as  to  the  proper  mode  of 
passing  judgment  in  the  cases  referred  to,  and  not  to  have 
been  intended  to  lay  down  rules  for  the  course  to  be  taken 
in  execution,  and  therefore  when  the  Courts  are  enjoined 
not  to  assume  that  profit  or  income  has  accrued  from  it 
where  it  may  be  of  a  precarious  nature  unless  the  actual 
produce  therefrom  is  established  by  evidence,"  the  order 
must  be  taken  to  refer  to  evidence  taken  not  in  execution 
but  in  course  of  the  trial  prior  to  the  decree :  and  as  the 
evidence  so  taken  could  only  be  evidence  of  past  profits,  it  is 
clear  that  a  decree  for  property  the  profits  derivable  from 
which  are  of  an  uncertain  character  would  not  be  in  confor- 
mity with  the  Circular  Order,  if  it  awarded  profits  beyond 
the.  date  pf  the  decree. 

Consequently,  treating  the  decree  in  question  as  in  con* 
f ormity  with  the  proper  practice,  it  camiot  be  held  to  autho* 
lize  execution  as  to  future  produce. 

The  order  of  the  Principal  Sadr  Amin's  Court  and  that 

of  the  Ctvil  Judge  must  therefore  be  affirmed  and  this 

appeal  mxust  be  dismissed  with  costs. 

Appeal  diemisscdm 
3 
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SipptUitt  3vtxifHiittUm.  (a) 

Meferred  Case  No.  39  of  1870. 
Nabayaka  Malta 

GoviKD  Shettt  and  2  others. 

An  application  waamade  on  the  14th  Maroh  1870  to  the  Dia^ 
Irict  MaDBif  to  set  aside  a  decree  passed  ex-parte  against  the  defen* 
dants  under  Section  119  of  the  Code  of  Giyil  Procedure. 

On  the  3rd  March  1870  the  Madras  Govern ment  issued  a  No« 
tification  under  Sections  4  and  6  of  Madras  Act  IV  of  1863  investing^ 
the  Additional  Principal  Sadr  Amin  of  Mangalore  with  ezdusiTe  juris- 
diction totrr  Small  Cause  Suits  for  sums  under  Rupees  600  within 
the  jurisdictton  of  the  District  Munsif.  Bjr  order  of  the  Civil  Judge 
the  District  Munsif  sent  to  the  Additional  Principal  Sadr  Amin  the 
records  of  all  suits  cosniEable  by  a  Court  of  Small  Causes  if  one  had 
been  in  existence  at  the  date  of  their  institution,  although  they  had 
been  filed  before  the  date  of  the  Notification,  including  the  present  appH* 
cation.  Bdd^  that  the  Additional  Principal  Sadr  Amin  had  not  juris* 
diction  to  entertain  the  application. 

1370.  rpHIS  was  a  case  referred  for  the  opinion  of  the  High  Court 
j^  g  j^^  '  -^  by  R  Yassudeva  Row,  the  Additional  Principal  Sadr 
.o/i87o'.      Annn  of  Mangalore  in  Suit  Na  67  of  1870. 

The  following  is  the  case  stated :— « 

This  is  an  application  for  setting  aside  the  decree 
passed  ex-paaie  against  the  defendants  by  the  District  Mun-» 
sif  of  Mulki  under  Section  119  of  the  Code  of  Civil 
Procedure. 

The  application  came  on  for  hearing  before  me  on 
the  8th  day  of  July  1870  and  was  adjourned  for  further 
hearing  and  consideration,  subject  to  the  decision  of  the 
High  Court  upon  the  following  case : — 

The  plaintiff  originally  brought  this  suit  in  the 
aforesaid  District  Munsif  s  Court  on  the  27th  August  1 869 
for  the  recovery  of  Rupees  61-6-4,  the  same  being  the  value 
of  cattle  sold  to  the  defendants  but  not  paid  for. 

The  defendants  having  failed  to  appear,  the  Dis- 
trict Munsif  gave  judgment  for  plaintiff  eos^parU  on  the 
24th  February  1870.  On  the  14th  March  following  the 
defendants  preferred  the  present  application  to  the  Munsif 
praying  that  the  decsree  may  be  set  aside  under  Section  119 
of.  the  Code.  On  the  3rd  March  1870,  the  Madras  Govern-* 
ment  issued  a  Notification  imder  Sections  4  and  6  of  Madras 
(a)    Present :— Scotland,  C.  J.  and  Innes,  J» 
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Aci  lY  of   1863   investing   me  witli    exclusive  special      1870. 
jurisdiction  to  try  Small  Cause  Suits  for  sums  below  600  j^  ^  ^^  39- 
Bupees  over  that  portion  of  the  District  of  South  Oanara     0/ 1870«  • 
which  is  subject  to  the  jurisdiction  of  the  Mulki  Munsif,  and 
under  orders  from  the  Civil  Judge,  th&  District  Munsifs  of 
Mulki  and  Mangalore  then  sent  up  to  me  and  to  the  other 
Additional  Principal  Sadr  Amin  respectively  the  records 
of  all  such  suits  as  would  have  been  cognizable  by  a  Court 
of  Small  Causes  if  one  had  been  in  existence  on  the  dates  of 
their  institution,  although  they  had  been  filed  long  before 
the  date  of  the  said  Government  Notification*    The  applica^ 
tion  now  under  reference  has  accompanied  the  said  records. 

The  plaintiff  alleges 

1st. — ^That  the  reference  is  illegal  inasmuch  as  the 
Civil  Court  is  incompetent  to  try  the  suit  itself  or  to  refer 
it  for  trial  to  this  Court  under  Section  6  of  the  Code  of 
Civil  Procedure,  this  Court  being  a  Court  of  Small 
Causes,  and  as  such  being  subject  to  the  general  control  and 
orders  of  the  High  Court, 

Sndly. — ^That  the  application  in  question  ought  not  to 
be  heard  by  me  inasmuch  as  if  I  reject  it  there  could  be 
no  appeal  from  my  order,  while  the  defendants  had  a  right 
of  appeal  under  Section  119  if  the  Munsif  had  been  allowed 
to  dispose  of  it.  The  sxdt  from  which  this  application  has 
sprung  up  having  been  presented  on  a  date  when  the  parties 
concerned  believed  they  had  a  right  of  appeal,  he  contends 
that  it  is  not  right  that  the  Notification  investing  me  with 
small  cause  powers  should  be  so  construed  as  to  deprive 
them  of  that  right. 

The  defendants  on  the  other  hand  contend  that  the 
reference  of  old  suits  and  consequently  of  the  present 
application  is  perfectly  legal  and  imperative  under  Section 
12  of  the  Small  Causes  Court's  Act  and  the  Proceedings  of 
the  High  Court,  dated  29th  January  1864. 

Upon  the    foregoing  facts  I  am  of  opinion  that  a 

C&vil  Judge  has  evidently  no  jurisdiction  to  call  up  or  refer 

I  •  •  • 

^any  suit  of  a  small  cause,  nature  to  a  Small  Cause  Court ; 
ihat  the  Notification  of  the  local  Government  investing  any 
Oourt  with  small    cause  powers  cannot  be  held  to  have 
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j>ecemher  2. '  Jctowpocfive  €flfect  in  Tegaad  ioBiiits  filed  previous  to  ifia 

ITol^rdtr  date  «f  its  issae,  and  that  tbe  present  applicfttion  otigiA  noi» 

/~~— -^ —  thwefore,  to  have  been  inferred  to  this  Cooit  But  the  Civil 

Judge  eeema  to  haye  considered  that  under  Section  12  of 

'  Act  XI  of  1865,  the  Notification  constitnting  my  Court  as  it 

Court  of  &BaIl  Causes  precluded  the  Mulki  Munsif  from  any 

longer  hearing  or  detenniiuzig  any  suits  cogoizaUe  by  my 

Court  as  a  Court  c^  Small  Causes^  althotj^h  they  had  been 

filed  before  the  issue  of  the  said  Notification,  but  I  cannot 

,  agree  with  him  >- 

Istly. — ^Because  I  do  not  think  that  an  enactment  or 
'Notification  sueh  as  the  one  above  referred  to  could  be  held 
to   operate  retrospectively  unless  such  operation  is  ex- 
pressly allowed  therein. 

Sndly. — Because  by  the  phmse '^  no  Mtie  oo^£9otKB  &tf 

av^  (hurt  ahaU  he  hsard,  Jkc^*  which  occurs  fax  the  said 

« 

Section,  is  meant  suits  cogni^hle  by  a  Small  Causes  Court 
.  <m  the  date  of  their  institution,  and  consequently  not  thead 
old  suits  which  were  not  so  cognizable  as  there  was  no  fwik 
f  Court  in  existence  at  iiie  time  of  their  oommenoem^at,  and 
Srdly. — ^Because  these  suits  having  once  been  filed  on 
the  TjegvletT  side  of  the  Munsif  s  Court,  where  the  parties 
had  «  right  of  appeal,  it  is  not  fair  to  deprive  them  now  of 
that  righi    It  may  be  that  some  of  the  parties  may  not 
have  instituted  th^  suits  at  all,  if  they  had  known  that 
their  regular  suits  are  to  be  converted  into  Small  Cause 
ones.    As  for  the  Proceedings  of  the  High  Court  referred  to 
,  by  the  defendants,  I  beg  to  enclose  a  copy  thereof  for 
the  perusal  of  the  Judges,  and  respectfully  to  state  th^t 
the  same  has  no  reference  to  the  present  question.  The 
District  Hunsifis  wore  bound  to  deal  with  old  suits  accord- 
ing to  the   Small  Cause  Procedure,  because  Section  3, 

Madras  Act  lY  of  1863  provided  that ''  in  all  suite''  (whether 

.  old  or  new)    ''  of  a  nature  cognizaUe  in  Courts  of  Small 

Causes,  District  Munsife  shall  be  governed  by  the  same  rules 

of  procedure  as  if  they  had  been  appointed  under  Act  XLII 

■  of  I860"  (now  Act  XI  of  1866.) 

There  is  no  such  clear  provision  authorizing  me  to 

hear  these  old  regular  suits  as  Small  Cause  ones.    The  Noti- 

^ficatlon  merely  constitutes  my  Court  f^  Court  of  SmsU 
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Oooses,  and  under  it  I  think  I  can  bearand  detennine  only  ^  1^^^. 
tfiach  suite  of  a  small  cauae  nature  aa  may  be  filed  in  my  ji.  c.  No,  39 
Court  since  the  date  of  the  said  Notification,  cflS70, 

The  questions,  therefore,  for  the  decision  of  the  High 
Court  are — 

I.  Whether  suits  for  sums  ahave  Rupees  60  filed  in  the 
District  Munsif  s  Court  at  Mulki  previous  to  the  date  of  th^ 
Notification  investing  me  with  small  cause  powers  can  no^ 
]be  heard  and  determined  by  me  according  to  the  Small 
Cause  Procedure  f 

IL  If  I  am  held  authorized  so  to  hear  them,  am  I  to 
hear  the  present  application  under  Section  119  of  the  Civil 
Code  as  requested  by  the  applicants  or  und^  Section  21, 
Act  XI  of  1865  ?  CTnder  which  latter  Section  it  will  be  in- 
cumbent upon  me  to  refuse  the  new  trial  as  the  parties  ap- 
plying for  the  same  are  defendants,  and  they  have  not,  with 
their  notice  of  applieatkm,  deposited  in  the  Munsif  s  Court 
tiie  amount  for  which  the  decree  has  been  passed  against 
ihem  including  the  costs  of  the  plaintifil 

NoCouDsel  were  instructed. 

!nie  Court  delivered  the  following 

JUDGMEirT :— -We  are  of  opinion  that  the  Court  of  the 
Prindpal  Sadr .  Amin  had  not  jurisdiction  as  a  Court  of 
Small  Causes  to  entertain  the  application  in  the  present 
case  on  two  grounds : — 

First,  on  the  ground  that  suits  pending  in  the  Court 
of  <^e  Distriet  Munsif  of  Mulki  at  the  date  of  the  Notifi- 
cation  giving  the  jurisdiction  of  Courts  of  Small  Causes  to 
the  Court  of  the  Principal  Sadkr  Atnin  of  Mangalore  were 
not  transferable  to  the  -latter  Court  for  determination  in 
the  exercise  of  its  Small  Cause  jurisdiction  imder  Section 
6  of  the  Code  of  Civil  Procedure.  The  Court  of  the  Prin- 
cipal Sadr  Amin  as  a  Court  of  Small  Causes  is  not  subordi- 
nate to  the  Civil  Court ;  and  that  Section  therefore  is  not 
one  that  can  be  applied  to  the  transfer  of  such  suits 
by  force  of  the  enactment  in  Section  47  of  Act  XI  of 
186f ,  whicb  provides  for  the  OKtension  of  the  provisions  of 
the  Code  of  Civil  Procedure  to  suits  and  proceedings  under 
that  Act  BO  far  as  the  same^are  or  may  be  applicable,  Conse* 
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DewmSir  3  q^^^'ty  t^®  transfer  by  the  Civil  Court  in  the  present  case 
£~o77?orW  '^w'M  inoperative  to  bring  the  suits  within  the  Small  Cause 
— ^^  ^^^^'    jurisdiction  of  the  Principal  Sadr  Amin. 

Secondly,  on  the  ground  that,  supposing  the  transfer 
not  to  be  invalid  under  Section  6  of  the  Code,  the  jurisdic- 
tion conferred  by  the  Notification  applied  under  Section  12 
of  Act  XI  of  1865  only  to  suits  that  had  not  been  "  heard  or 
determined,'^  and  in  the  present  case  a  decree  dismissing  the 
stiit  had  been  passed  before  the  Notification  came  into  force 
and  the  pending  application  was  to  set  aside  the  decree  and 
proceed  with  the  suit.  It  is  unnecessary  to  say  more  in  an- 
Bwer  to  the  questions  submitted.  But  we  think  it  right  to 
Ultimate  that  we  think  SeetioB  12  of  Act  XI  of  1865  took 
away  the  District  Munsif  s  jurisdiction  to  proceed  with  the 
hearing  or  determination  of  suits  for  sums  above  Rupees  50 
cognizable  by  a  Court  of  Small  Causes  after  the  Notification 
came  inta  force,  and  to  point  out  that  the  only  course 
proper  to  be  taken  is  dismissal  by  the  District  Munsif  of 
such  suits  as  have,  not  been  determined,  and  of  the  suit  in 
question  should  the  decree  be  set  aside,  upon  the  ground  of 
the  want  of  jurisdiction  to  proceed  with  the  hearing,  leav- 
ing the  parties  to  bring  fresh  suits  in  the  proper  Court ;  or 
an  application  to  the  High  Court  for  an  order  to  transfer 
the  suits  to  the  Court  of  the  Principal  Sadr  Amin. 


Slppellate  3viriaHttitin.  (a) 

Owil  MisceUomeous  Special  Appeal  No.  123  of  1870. 

SuBRATA  GouKDEN Petitioner. 

Yenkatagibi  Aitab,  and  5  others Courvter-PeiHioiierB. 

In  execntion  of  a  decree  the  District  Munsif  made  an  order  which 
he  was  not  legally  authorized  to  make  at  the  instance  of  the  pur- 
chaser of  the  property  sold  in  execution.  No  appeal  could  be  made 
against  the  order,  but  the  Civil  Judge  entertained  an  appeal  and  re- 
versed the  order  of  the  District  Muusif . 

The  High  Court  set  aside  the  order  of  the  Civil  Judge  under 
Section  35,  Act  XXIII  of  1861,  but,  by  virtue  of  the  powers  given  by 
the  Section,  the  order  of  the  District  Munaif  was  also  annulled. 

1870.       rpHIS  was  an  appeal  against  the  order  of  the  Civil  Court 

"cTTr  •*•     ^^  ^®"^'  **^^  *^®  ^®^  January  1870,  parsed  on  Civil 
jVb.  isd  of  (a)  Present :— Scotland,  0.  J«  and  lanea,  J» 

1S70. 
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Petition  No.  640  of  1869,  modifying  the  order  of  the  Court  ^^^7^;  ^ 
of  the  District  Mimsif  of  Salem,  dated  Ist  November  1869.     c.  m.  s.  a. 

No.  123  cf 

The  petitioner  was  a  purchaser  of  immoveable  property  ^^^^' 
under  a  sale  in  execution  of  a  decree.  The  decree  was  sub- 
sequently set  aside  by  the  CJivil  Court.  The  petitioner 
applied  to  the  Court  of  the  District  Munsif  of  Salem,  which 
executed  the  decree,  for  re-payment  of  the  purchase  money, 
for  interest  upon  the  amount,  and  for  the  value  of  improve- 
ments effected  by  the  petitioner  whilst  he  was  in  possession. 
The  District  Munsif  granted  the  prayer  of  the  petitioner  with 
respect  to  the  purchase  money,  the  interest,  and  the  value  of 
tiie  improvements. 

Upon  appeal  the  Civil  Judge  disallowed  the  interest  and 
the  value  of  the  improvements.  The  interest  was  disallowed 
because  the  CSivil Court  insetting  aside  the  decree  said  nothing 
about  such  interest ;  and  the  value  of  improvements  upon 
£he  ground  that  the  petitioner  made  them  at  his  own  risk, 
and  the  District  Munsif  had  no  power  to  award  payment  to 
the  petitioner  in  respect  of  the  interest  or  of  the  improve- 
]6aents. 

« 

The  petitioner  presented  a  special  appeal  to  the  High 
Oourt  on  the  grounds  that  the  Civil  Judge  had  no  juris- 
diction to  entertain  the  appeal,  and  that  the  petitioner  was 

entitled  to  the  sums  awarded  by  the  District  Munsif. 
Craig,  for  the  petitioners. 
Itavfta  Mow,  for  the  counter-petitioners* 
The  Court  delivered  the  followiug 

Judgment  : —  It  is  clear  that  an  appeal  did  not  lie  to 
tihe  Civil  Court  from  the  order  of  the  District  Munsif  s  Court 

« 

upon  the  application  of  the  2nd  purchaser  (the  present  peti- 
tioner) for  interest  and  the  cost  of  improvements.  It  required 
nji  express  provision  to  give  the  right  of  appeal,  and  the 
Code  of  Civil  Procedure  contains  no  such  provision. 

The  order  of  the  Civil  Court  now  in  question  must  there* 
fore  beset  aside  under  Section  35  of  Act  XXIII  of  1861.  But  as 
the  effect  of  simply  ordering  that  redress  would  be  to  entitle 
the  petitioner  to  enforce  the  order  of  the  District  Munsif  s 
Conrt^it  is  necessary  for  us,  under  the  discretion  given  by  that 
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^^^-      Section  to  set  aside  the  dedaion  of  the  CSvil  Court  or  pa» 
C.  M,  s,  A.  ^^^^  other  order  as  may  appear  proper,  to  consider  whether 
^'  1870     *^®  petitioner  is  entitled  to  the  sums  allowed  by  that  order 
■  ^  for  interest  and  cost  of  improvements  of  the  property  after 

it  was  put  in  his  possession  as  purchaser.  With  respect  to 
the  interest,  the  order,  we  think,  is  clearly  not  valid.  The 
power  given  by  Section  258  of  the  Civil  Procedure  Code  to 
grant  interest  in  the  event  of  a  sale  being  set  aside  for  the 
time  that  the  purchase  money  has  been  lying  idle  in  tho 
Court  is  expressly  confined  to  the  Court  setting  aside  the 
sale,  and  in  the  present  case  the  sale  to  the  petitioner  waet 
confirmed  by  the  District  Munsif  s  Court  and  set  aside  under^ 
the  order  of  the  Civil  Court  The  order  to  pay  interest,  there- 
fore, was  made  without  authority.  The  petitioner,  by  pro- 
ceeding to  invalidate  the  fortner  order  of  the  Civil  Court 
setting  aside  the  sale  and  establish  the  sale  to  him,  might 
have  protected  himself  from  any  grievance  on  this  account.' 
But  having  acquiesced  in  that  order  the  District  Munsif  could 
iiot  exercise  the  power  to  give  interest  in  his  &vor. 

We  are  also  of  opinion  that  the  order  is  invalid  as  to. 
the  amount  allowed  for  the  costs  expended  by  the  petitipner 
in  improvements  on  the  ground  that  there  is  no  provisioa 
of  the  law  of  Procedure  empowering  the  Courts  to  order  the 
re-imbursement  of  such  an  outlay  upon  a  sale  being  set  aside. 
It  was  probably  never  contemplated  that  a  purchaser  would* 
risk  expenditure  on  improvements  while  an  appeal  was  pend- 
ing against  the  Qrder  of  confirmation  necessary  to  make  the 
sale  absolute,  and  the  petitioner  must,  in  the  present  case,  be 
left  to  bear  the  consequences  of  his  own  imprudence. 

The  result  is  that  the  order  of  this  Court  must  annul  the 
order  of  the  District  Munsif  s  Court  awarding  interest  and 
the  costs  of  improvements  as  well  as  the  order  of  the  Civil 
Court  passed  on  the  appeal  from  that  order,  and  so  leave  the. 
petitioner  entitled  only  to  retain  the  amount  of  the  purchase^ 
money  which  has  been  refunded  to  him.  We  think  the 
case  is  one  in  which  the  parties  should  bear  their  own  costs 
in  this  and  both  the  Lower  Courts. 


BXLLAM.  £d 

Criminal  R  A.  No.  240  of  1870. 
Skllam • ..Appellant 

The  ptiaoner  was  conyioted  of  an  offencb  ptiDishable  under  Sec- 
tion 307  of  the  Penal  Code.  In  addition  to  the  sentence  paeeed  upon 
him  under  that  Section,  the  Seeeion  Judge  directedj  under  Section  S80 
of  the  Code  of  Criminal  Procedure,  that,  at  the  expiration  of  the  term 
of  impriaohmeDt  iin posed,  the  prisoner  do  execute  a  formal  engage^ 
ment  in  a  sum  of  liupees  100  for  keeping  the  peace  towards  the  pro- 
secutor for  a  period  of  one  yeari  and  in  default  to  undergo  simple 
imprisonmisnt  for  that  period. 

The  High  Court  ^t  aside  so  muph  of  the  sentence  as  directed 
toe  imprisonment  of  the  prisoner  in  default  of  entering  into  the 
requirea  eb^gembui. 

THIS  was  an  appeal  against  the  sentence  of  thd  Court  of       1870. 
Session  of  Trichinopoly  in  Case  No.  14  of  the  Calendar  aTjT^' 
for  1670  840  V  isTo! 

The  prisoner  was  tried  and  convicted  under  Section 
807  of  the  Indian  Penal  Code.    The  evidence  showed  that 
he  attempted  to  stab  one  Heroju  Bow  (who,  the  prisoner 
liad  reason  to  believe,  was  carrying  on  an  intrigue  with  his 
wife)  with  a  digger.    The  sentence  was  that  the  prisoner  bo 
kept  to  rigorous  imprisonment  for  sixteen  months,  and  do 
pay  a  fine  of  Rupees  16,  and  in  default  do  imdergo  one 
month's  additional  rigorous  imprisonment  under  Section  307 
of  the  Penal  Code,  and  that,    after    the  expiration  of  the 
term  of  the  imprisonment,  he  do  execute  a  formal  engage* 
m^t  m  a  sum  of  Rupees  100  for  keeping  the  peace  towards 
the  first  witness  (Heroju  Bow)  for  a  period  of  one  year,  and 
in  default  do  suffer  simple  imprisonment  for  that  period 
under  Section  280  of  the  Criminal  Procedure  Coda 
No  Counsel  Were  instructed. 
The  Court  delivered  the  foUowittg 
JuiX^HfiKT  : — In  this  case  the  Session  Judge  bas  con- 
victed the  prisoner  of  an  offence  under  Section  307  of  the 
Jir^ilmTi  Penal  Code,  and  in  addition  to  the  sentence  passed 
upon  him  under  that  Section,  with  which  we  see  no  reason 
to  interfere,  has,  under  Sectioii  280  of  the  Criminal  Proce- 
dure Code,  required  him  at  the  expiration  of  his  term  of 
impriBOiiment  to  execute  a  foixnal  engagement  in  a  sum  of 
100  Bupeea  for  keeping  the  peace  towards  1st  witness  for 
a  pedod  of  one  year,  and  has  provided  that,  in  default  of  his 

'    (o)  Present  :-^8cQilsBd,  CI*  J.  and  Inne%  J. 
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1S70.      eompiying  with  the  tenns  of  the  requintian,  he  do  sufibf 
cTSTaTNo^  fi™pl®  imprisonment  for  that  period. 

The  Section  of  the  Criminal  Procedure  Code  imdeif 
which  thifl  sentence  Was  passed  does  not  authorize  or  con- 
template the  imposition  of  a  term  of  impnsonmetit  iii  de&ult 
of  oompliaxice  with  the  order  to  entet  into  a  reeogiuflance 
to  keep  the  peace,  noi:  is  there  any  provision  in  the  Chap- 
ter to  which  the  Section  belotfgs  for  providing  fbt  imprison* 
ment  to  enfoi^  compliance  with  an  order  under  Seetion 
280  to  enter  into  such  a  recognizance.  The  application  of 
Section  288  is  clearly  limited  to  proceedings  taken  undex* 
Section  281  That  portion  of  the  Session  Judge's  sentencei 
thereforoi  which  provides  a  period  of  imprisonment  in  default 
of  the  prisoner's  entering  into  a  formal  engagement  to  keep 
the  peace  must  be  set  aaideu 
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9|ipcUaU  StttUftiictioit  (a) 

BeguUvr  Appeal  No.  68  of  1870. 

IfiRiHiMSAlB 4 44 Appelant 

MuKi  Mir  Udin  Saib ^...ReaponderU. 

Iln  Mahouedaa'dootrine  of  pie^emptieu  is  noi  law  ia  ttii  P^e»« 

sidenoy. 

1870.       ftlHIS  was  a  Regular  Appeal  agiunst  the  decree  of  C.  G* 
■j^^"^^3  A     Plumer,  the  Acting  Civil  Jitdge  of  Chittoor,  in  Original 
Vw'o.    Suit  No.  24  of  1868. 

This  was  A  suit  by  plaantitf  to  enfoiM  his  right  of  yte* 
emption  to  14|  cawnies  of*  punjah  land  with  a  hut»  well, 
trees,  and  other  things  attached  thereto^^  and  Bopeea  50 
damages. 

The  plaint  set  forth  thafc  the  itbove  property  bdonged 
to  one  Namyana  Chetiy,  who  sdid  it  t^  1st  defeadani  for 
Rupees  1,000  aad  executed  a>  deed  of  sale  on  Noveiober  4th, 
1867 ;  that  the  plainti^  whoi  owtis  thd  land  adjoiping  the 
said  property  had,  undor  the  Mafaomedan  law,  the  right  of 

(a)  Pretent :— Belkmsy,  AMng  C  J^  and  Inass,  J4 
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pr9*0mptioD ;  that  immedifttely  on  heaxing  of  the  above  sale       ^0. 
he  declared  his  intention  of  becoming  the  purchaaer,  a^dsTTTvSTe^ 
made  the  necessaiy  aCEbmation  by  untnesses  in  the  presence     ^^^^o* 
of  Ist  defendant ;  that  the  2Qd  defendant  was  made  a  party 
to  the  suit^  as  he  was  in  possession  of  the  property. 

The  1st  defendant  put  in  a  written  statement,  in  which 
he  contended  that  the  plaintiff's  claim  founded  on  the  alleged 
right  of  pre-emption  was  invalid,  inasmuch  as  the  seller 
of  the  property  waa  a  Hindu,  and  tber^ore  the  Mahon^edau 
law  was  not  applicable  to  the  suit  $  that  the  plaintiff  had 
waived  his  right  of  pre-emption  when  the  property  was 
purchased  by  the  seller  in  1862 ;  that  the  plaintiff  did  not 
give  notice  to  the  1st  defendant  of  his  intention  to  purchase 
the  property  asset  forth  in  the  plaint;  and  that  he  made 
no  objection  to  the  sale  of  the  property  to  1st  defendant. 

The  2nd  defendant's  name  was  subsequently,  by  consent 
of  both  parties,  sbrndL  off  the  record* 

The  following  issues  were  settled : — 

L  Whether,  as  affirmed  by  iplainiiff  and  denied  by 
defendant,  the  ICahomedan  law  is  applicable  to  this  case  ? 

IL  Whether,  as  affirmed  by  plaintiff  and  denied 
by  defendant^  the  plaintiff  has  taken  the  preliminary  step^ 
to  establish  his  right  by  pre*emption« 

in.    Whether  plaintiff  is  entitled  to  the  damages  claimed 
by  him,  and  to  yrhf^  amount  ? 

The  following  was  the  judgment  of  the  Civil  Judge  ;— 

The  first  and  principal  point  to  be  deteimined  is  that 
Involved  in  th^  first  issue. 

I  will  briefly  allude  to  the  &eifi  of  the  oase^  and  then 
give  my  qpinic^  on  the  question  of  law  raised  in  the  1st  iBSuei^ 

The  gavden»  which  is  the  subject  of  the  preset  suit^ 
was  aold  iQr  one  Nacayana  Chettyto  the  1st  defendant^  and 
a  deed  of  sale  executed  by  the  former  in  iavor  of  the  latter 
4]aied  tl^  4th  November  1867.  The  gaxden  was  then  in 
yoapepwon  of  one  Mahomed  AUi  Sciib,  who  had  rented  the 
gttpden  from  Narayana  Chetty, 

'^P4pi  iiian  i^afused  to  give  up  the  possession-  of  the  gar-> 
ijmtbo  giowds  tbat  Ni^yana  CS^etty  had  i^greed  ta 
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1870.       sell  the  garden  to  him  at  whatever  price  any  one  else  might 

k\  A.  No.  68  ^^^^  ^^^  ^*»  *^^  *^*  ^®  ^''^*®  ready  to  pay  the  price  for  which 
O/1870.      the  garden  had  been  sold  to  Ist  defendant. 

The  1st  defendant  then  brought  a  suit  in  this  Court 
against  Mahomed  Alii  Saib  and  Narayana  Chetty  to  confirm 
his  purchase  and  to  recover  possession  of  the  property. 

This  sxiit  was  finally  decvlec^  in  &vo^  of  1st  d^endai^t 
on  the  1st  Marcl^  1870. 

While  the  above  suit  was.  pending,  the  plaintiff  filed 
the  present  suit  to  enforce  his  right  of  pre-^mpjbiop,  he  being 
tbe  ardmitted  owner  of  the  adjc^ning.  propejrty. 

The  first  question  to  be  determined  than  is^  can  the  Mar 
homedan  law  of  pre-emption  be  applied  in  the  present  suit? 

I  am  of  opinion,  though  I  admit  this  opinion  has  not 
been  arrived  at  without  considerable  hesitation,  that  the 
Mahomedan  law  cannot  be  applied  to  the  present  suik 

I  can  find  no  judicial  precedent  to  govern  the  present 
case, — ^there  are  many  cases  decided  in  Bengal  and  quoted 
in  the  Appendix  to  Mcumaughten^aPrineipleaof  MaJumt^daiff 
iaw  title  Pre-emption  in  which  this  principle  of  kw  has  been 
«I^lied  to  Hindus,  but  in  all  those  cas^  it  was  distinctly 
stated  that  it  was  so  applied  in  consequence  of  the  existence 
of  long  prevailing  local  usage  .an4  ^ust(^.  sanctioning  its 
application.  Now,  in  this  case  the  existence  of  a^  such  lop^l 
usage  and  custom  is  not  allied,  but  it  is  contended  that  the 
original  vendor,  the  Hindu,  will  in  no  way  be  affected  hy 
the  decision  of  this  suit,  and  that,  the  vendee  being  a  MussuU 
man,  the  Mahomedan  law  is  clearly  applicable. 

I  think,  however,  that  the  vendor  will  be  affected  by 
the  decision  of  this  suit,  for  the  eflfect  of  a  decree  in  favor 
of  the  plaintiff  would  be  to  force  on  him  a  purchaser  with 
whom  he  had  never  contracted — ^it  would  establish  the 
plaintiff  as  the  ordinal  purchaser  6t>m  the  vendor,  and  not 
merely  aa  a  purchaser  firom  the  vendee,  for  it  is  through  the 
former  that  hiB  title  would  be  acquired  (BaUlie^s  Digest  of 
Mahomedan  Law,  page  490.) 

It  is  argued  that  the  plaintiff  has  the  right  to  sue 
f  ither  the  vendee  or  the  vendor,  but  that  propoaition  shouki 
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be  qualified  by  the  addition  of  the  words  **  whomsoever  of  j^J^  » 
them  is  in  possession/'  for  '*  when  the  vendee  has  not  taken  A.  A,  NqT^T 
possession,  the  suit  is  not  valid  against  him  nntil  the  vendor     of^^'i^-    - 
appear/'  (Baillie's  Digest,  yaflfie  486).  Although  the  pre^mp- 
tor  has  the  right  to  sue  either  the  vendor  or  vendee,  still,  I 
think,  this  can  only  refer  to  cases  where  the  right  can  be 
enforced  €tgaiv4t  either.    Now,  in  this  case,  it  is  admitted 
that  it  could  not  be  enforced  against  the  vendor,  he  being  a 
Hindu.  ^'T^'" 

Again,  the  vendee,  Ist defendant,  waanot  in  possession  /o/ |^/..     !  V- 

of  the  property  at  the  time  of  the  institution  of  this  suit-r  U{  \^:-^M  j^l 

he  was  at  that  very  time  seeking  by  the  aid  of  the  Court  ^f ^J^.  r 
to  obtain  possession  of  the  said  property.  ^^!£5/^  ' 

I  think,  therefore,  that  it  must  be  held  that  the  construe- 
tive  possession  (the  actual  possession  which  has  been  subse- 
quently held  to  have  been  wrongful  was  with  a  third  ps<rty) 
as  between  the  vendor  and  vendee  was  with  the  vendor ;  it 
pertainly  was  not  with  the  vendee.  The,  vendor,  therefore^ 
should  have  been  made  a  party  to  this  suit  instead  of  the 
vendee,  but  the  vendor,  being  a  Hindu,  cannot  be  affected  by 
this  principle  of  ])|[ahomedan  law,  and  it  is  admitted  that,  a^ 
agfdnst  hii9,  the  plaintiff's  rigl^t  of  pre-emption  cannot  b^ 
enforced. 

For  these  reasons  then  I  find  on  thei  first  issue  that  the 
Mahomedan  law  is  not  applicable  to  the  present  suit,— <- 
there  is  no  necessity  to  go  into  the  ^i^estion  of  fact  raised 
i^  ^e  2^d  and  3rd  issues^ 

The  plaintiff's  claim  is  dismissed  with  costs^ 

The  plaintiff  appealed  to  the  High  Court  against  the 
decree  of  th^  Civil  Judge  of  Chittpor  for  the  following 
reasons  ."-r 

Ist.    The  decree  of  the  Gvil  Judge  is  contrary  to  law. 

2nd.  The  Mahomedan  law  of  pre-emption  is  clearly 
appUeable  .to  the  present  sidt 

Srd.  The  defendant  was  the  proper  person  to  be  sued, 
and  the  plaintiff  is  entitled  in  law  and  according  to  usage 
tp  liaye  his  right  estabEshed  as  against  the  defendant, 
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^jj^  y  Soma  JJow,  for  the  ftppeUantv  tlw  plaintiff. 

STZ'NyJi         JchmMone  wd  Rangaiya  Naidv^  for  the  respendeiit^ 
-^'^W^'     the  Irt  defendant 

The  Court  delivered  the  following  judgment  :-^ 

HoiXOWATy  Ag.  0.  J. — The  question  ib  whether  a 
Mahomedan  can  ezeidae  the  right  deriyed  from  neighbour"* 
hood  (fix  jure  pidaUtatia)  to  insist  upon  the  sale  hy  a  Hindu 
being  made  to  him  instead  of  to  another  Mahomedan. 

The  Civil  Jud^  decided  that  the  proposition  of  law  did 
fiot  apply,  because  the  vendor  was  a  Qindu  and  the  vendee 
was  not  in  possession.  Undoubtedly,  the  Civil  Judge  is 
right  in  saying  that  the  passage  at  page  486  of  BaiUie's 
Digest  is  fatal  to  the  suit  in  its  present  frame.  The  pro- 
position seems  to  embody  a  rule  of  pleading.  Where  pos- 
session has  not  been  delivered,  the  vendor  is  a  necessary 
party.  It  would  be  wrong,  however,  on  this  the  first  attempt, 
90  far  as  we  know,  to  enforce  such  a  right  to  allow  the  case 
to  pass  off  upon  this  mere  point  of  pleading,  and  I  therefore 
proceed  to  consider  whether  this  Mahomedan  rule  js  law  in 
this  Presidency.  It  is  clearly  not  so  by  positive  enactment 
pr  by  customary  law  assimilating  this  rule  of  positive  lavr 
and  making  it  an  ^spstent  rule  of  our  law.  It  is  needless 
to  add  that  it  is  not  so  as  the  so-called  lex  loci  rei  Mae  and 
iherefore  governing  matters  connected  wi^  the  alienability 
foid  other  inntdents  of  real  property. 

The  question  therefore  resolves  itself  into  whether 
it  is  consistent  with  equity  and  good  conscience  to  import 
an  ezceptigual  rule  opposed  to  the  principle  of  law  adminis- 
tered here — perfect  freedom  of  contract  ? 

The  word  pre-empUon  is  a  little  deluding.  That  was 
ftn  institution  known  to  Jloman  law  and  sanctioned  an  obli- 
gatory relation  between  the  vendor  f^4  a  person  dete^i 
mined,  binding  the  vendor  to  sell  to  that  person  if  he  offered 
as  good  conditioivai  as  the  intended  vendee,  \%  arose  fit>m 
contract  and  also  from  p;roviJ9ions  of  positive  written  law 
(Windacheid  s  38&)  It  was  protected  aolely  by  a  personal 
f^on  and  gave  no  right  of  addon  agpi^s^  the  vendee  U> 
Yrhom  the  property  had  been  passed* 
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toie  so-called  pre-emption  of  Mahomedan  law  resem-    f^}V^  « 
Wes  the  Retract-recht  (jus  retraetua)  of  Qerman  law.    It  ifl  £,a.No.  88 
an  obligation  attadied  by  written  or  (Mstomary  law  to  a  — v'^^'JO- 
particular  status  Wbich  binds  the  purchaser  from  one  obliged 
to  hand  over  the  object  matter  to  the  other  party  to  the 
obligation  on  receiving  the  price  paid  with  his  expenses. 
!rhd  action  in  Gertniin  as  in  MahomedaH  law  is  exercisable 
at  the  moment  at  which  the  property  is  handed  over  to  thd 
|>tirchafier  (Oerber  s  175,  et  seq.  Deutsch-Priv-Becht.) 

The  right  ex  jure  vici/nitatia  was  one  of  six  sorts  and 
like  all  the  rest   was  based  upon  a  notion  that  natural 
justice  required  that  such  preference  should  be  accorded  to 
certain  persons  having  specific  relations  of  person  or  pro- 
perty to  the  vendor.  It  was  once,  as  anenthusiastic  Qermanist 
admits,  so  used  as  to  put  the  most  unreasonable  restraints 
upon   the  right  of   alienation.    With   more    enlightened 
notions  of  the  public  weal,  nearly  every  trace  of  it  has  dis- 
Ikppeared,  and  it  can  no  longer  be  considered  a  principle  of 
the  common  law  of  Germany.    While  it  existed  the  antidote 
to  its  baneful  influences  was,  as  in    Mahomedan  law,  the' 
favouring  of  subtle  devices  for  its  defeat  and  the  attaching 
of  short  periods  of  prescription  to  its  exercise.    It  cannot 
be  equity  and  good  conscience  to  introduce  propositions 
which  the  history  of  similar  laws  shows  by  experience  to  be 
most  mischievous.    If  introduced  at  all,  it  must  apply  to  all 
neighbours.    The    Mahomedan    law    binds    Hahomedans 
no  more  than  others  except  in  the  matters  to  which  it  is 
declared  applicable.    It  is  then  law  because  of  its  receptioli 
as  one  of  our  law  sources  in  the  matter  to  which  it  applies* 
Where,  however,  not  so  received^  it  ean  only  be  prevailing 
law  beoauae  consistent  with  equity  and  good  conscience.    I 
am  of  opinion  that  it  is  manifestly  opposed  to  both,  t  hat  no 
such  obligation  in  this  Prendency  binds  a  l^bhomedan  or 
any  one  else,  and  that  this  appeal  must  be  dismissed  with 
ooets.  • 

ThkbSj,  J. — ^I  concur   in  the  Judgment  of  Mr.  Justice 
fioSoway. 

JRToftf.— Heimba9h  in  WekiSfie's  Ilaohta  LaxiooB,  VorJtaflfs*xeoht 
uad  Beiract,  Vol  XIII.  259. 
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9[p{ieniUe  SttrUOitction.  (a) 

Eeferrhd  Case  No.  62  o/ 1870. 
S.  MooKEAPPAH  againd  Y.  YsNaiTAEATADbO. 

An  unappropriated  payment  i«  to  be  applied  to  the  earliest  debt, 
although  the  debt  is  barred  by  the  Act  of  Limitation,  where  the  facta 
do  not  raise  any  question  which  might  affSeot  such  priority. 

^^J|B*o^  tVBia  Wte  d  case  referred  for  the  opinion  of  the  High 
A.  (7.  NO,  62  "*•  Court  by  A.  R  Virasawmy  lyei-,  the  District  Munsif 
^  '^/wb,     of  Triputty,  in  Suit  No.  446  of  1870. 

The  case  stated  was  as  follows  : — 

In  this  case  a  question  arises  of  appropriation  of  azi 
amount  paid  in  liquidation  of  the  debts  which  the  plaintiff 
owed  to  defendant,  generally,  neither  party  having  appro- 
priated the  sum  to  any  particular  demand. 

The  })resent  defendant  feued  the  plaintiff  in  Suit 
No.  406  of  1870  for  the  recovery  of  a  sum  due  under  a  bond ; 
and  he  was  met  by  the  plea  that  by  a  general  payment,  not 
only  the  bond  then  sued  on  but  all  demands  which  the 
defendant  had  were  satisfied.  In  the  trial  of  that  case  the 
payment  was  found  aa  a  fact,  but  the  plea  of  satisfaction  by 
that  payment  ofall  demands  was  negatived.  1  accordingly 
gave  judgment  in  fevour  of  the  present  defendant  on  the 
bond  he  then  sued  upon,  leaving  the  question  of  appropria- 
tion of  the  payment  admitted  undetermined. 

In  the  present  action  the  plaintiff  claims  to  recover 
back  the  sum  originally  paid  by  him,  alleging  that  at  the  time 
of  payment  no  item  was  legcUly  due,  except  that  for  which 
the  defendant  haa  obtained  a  Judgment  in  Suit  No.  405  of 
1870.  The  defendant  pleaded  that  at  the  time  of  pa3rmenfc 
there  were  three  items  of  debt,  viz.  one  for  100  Rupees 
due  fix)m  10th  January  1867,  another  for  a  small  sum  due 
from  11th  January  1867,  and  a  third  of  a  later  date  for 
which  the  Suit  Na  406  was  brought.  That  the  money 
admitted  to  have  been  paid  was  expressly  appropriated  to 
the  first  item  by  the  plaintiff.  The  payment  in  question 
was  made  on  19th  June  1870,  that  is  to  say,  more  than 
three  years  after  the  first  item  became  due. 

(a)    Preeeni ;-  HoUowjiy,  Acting  0.  J,,  and  Innes,  J. 
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The    express  appropriation   by  the  plaintiff  of   the       1870. 
payment  having  been  negatived  in  the  former  snit,  the  de-  'SrorWTW 
fendant  was  not  at  liberty  to  re-open  that  question ;  and     0/ 1870* 
the  item  in  question  stands  to  this  day  unappropriated  in 
the  defendant's  accounts.    For  the  purpose  of  determining 
this  action,  the  payment  must  betaken  to  be  unappropriated 
by  either  party. 

It  was  found  also  that  the  defendant's  first  claim  is 
genuine. 

Upon  these  £acis  I  decided  that  the  payment  in 
question  ought,  in  the  absence  6{  appropriation  by  either 
party,  to  be  appropriated  towards  the  liquidation  of  the 
earliest  of  the  items,  viz.  the  defendant's  first  claim  for  100 
Rupees,  which  arose  on  the  10th  January  1867,  subject  to 
the  opinion  of  the  High  Court. 

The  question  submitted  for  the  consideration  of 
the  High  C!ourt,  is,  whether  according  to  law,  the  Court  has 
power  to  appropriate  the  payment  made  generally  to  an 
item,  which,  at  the  time  of  payment^  is  not  enforcible  in  a 
Court  of  law,  it  being  barred  by  the  Law  of  LiDiitation. 

Such  an  appropriation  as  that  under  consideration  in 
this  case,  when  actually  made  by  the  creditor,  has  been  upheld. 
The  debt^  though  its  recovery  by  a  suit  is  barred,  is  still 
owing,  and  the  Court  in  appropriating  the  item,  as  has 
been  done,  is  doing  what  the  parties  are  in  conscience  bound 
to  do,  and,  in  my  humble  opinion,  does  not  contravene  the 
provisions  of  the  written  law. 

No  Counsel  were  instructedr 

The  Court  delivered  the  following 

JuDOiDfeKT  :*-^The  dimple  quesi^on  is  to  what  debt  an 
unappropriated  payment  is  to  be  applied  ? 

The  answer'  is  to  the  earliest  debt. 
There  is  no  question  here  of  &ycts  which  might  affect 
such  priority. 
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9p)icllatf  SttdiOiiction.  (a) 

Referred  Case  No.  61  of  1870. 

Maduthan  and  3  others 

aga/i/nst 

SCBBDEB  and  6  others. 

The  plaintiffs  sued  the  defendants  in  the  Small  Canse  Court  to 
recover  the  value  of  certain  nets^  Uie  property  of  the  piaintiflSs,  of 
which  the  defendants  had  taken  wrongful  possession,  and  damages  for 
the  loss  sustained  by  the  plaintiffs  in  that  thej  were  unable  to  carry 
on  their  business  as  fishermen  by  reason  of  the  detention  of  their  nets 
by  the  defendants. 

HM^  that  the  Small  Cause  Court  had  jurisdietiiHi  to  entertain 

the  suit 

1870.       HRHE  following  was  a  case  referred  for  the  opinion  of  the 

Dtotmher  7      1 

A  o,  Ifo  61  ^g^  Court  by  H.  W.  Bliss,  the  Acting  Judge  of  the 

^/J87<>'      Conrt  of  Small  Causes  of  Cuddalore,in  Suit  No.  701  of  1870:— 

This  was  a  suit  to  recover  the  value  of  certain  fishing 
nets  wrongfully  taken  by  the  defendants  from  the  possession 
of  the  plaintiffs  and  not  restored,  and  for  damages  for  the 
loss  sustained  by  the  defendants  through  their  inability  to 
follow  their  pursuit  as  fishermen  whereby  they  gain  their 
living  in  consequence  of  the  said  wrongful  action  of  the 
defendants  in  taking  away  their  nets. 

The  defence  was — . 

1st.    The  nets  were  at  once  returned. 

2nd.    That  the  damages  claimed  were  excessive. 

3rd.  That  the  Small  Cause  Court  had  no  jurisdiction 
to  award  damage  in  this  case  since  they  were  not  actual 
pecuniary  damage& — (Vide  Clause  3,  Sec.  6,  Act  XI  of  1865.) 

The  case  was  heard  before  me  on  the  9th  day  of  Novem- 
ber 1870,  and  a  decree  has  been  passed  in  &vor.of  the  plaintiff, 
for  first,  the  value  of  the  nets,  Rupees  24-4-0,  and  second, 
damages  Rupees  28,  subject  to  the  decision  of  the  High 
Court  upon  the  following  case : — ^As  appears  from  the  plaint, 
and  indeed  may  be  said  to  be  admitted  by  the  defendants, 
the  only  damage  which  plainti£&  have  sustaihed  is  that, 
after  the  wrongful  taking  away  by  the  defendants  of  their 
fishing  nets,  they  were  unable  to  carry  on  their  usual  trade, 
and  though  it  is  not  admitted  by  defendants,  it  appean 
(  )  Present  :—  Holloway,  Acting  0.  J.  and  Innes,  J. 
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that  the  plaintiffii  w«^  too  poor  to  provide  themselves  with       1870. 
fresh  nets,  and  that  consequently  they  say  they  have  sus-  jreTS^STer 
tained  actual  pecuniary  damages  resulting  from  the  tortious     o/l870. 
acts  of  the  defendants.     Upon  the  foregoing  facts  I  was  of 
opinion  that,  as  plaintiffs  had  been  prevented  from  earning 
money  by  the  defendants,  the  Court  had  jurisdiction  to 
entertain  the  suit.    The  question  being  one  as  to  jurisdic- 
tion, I  request  the  decision  of  the  High  Court  upon  the 
following  points : — 

1st.  Whether  in  order  to  give  Small  Cause  Court  juris- 
diction under  Clauae  3,  Section  6,  Act  XI  of  1866,  it  is  neces- 
sary that  plaintiffs  should  have  been  put  to  an  actual  dis- 
bursement of  money  or  whether  an  incidental  loss  of  possi- 
ble gain  of  money  which  they  have  been  prevented  from 
earning  will  give  the^Court  jurisdiction  ? 

2nd.  In  theeventof  the  decision  of  the  High  Court 
being  that  the  Small  Cause  Court  had  not  jurisdiction  to 
award  the  damages  sued  for,  whether  the  value  of  the  nets 
being  below  the  jurisdiction  of  the  Small  Cause  Court  and 
within  that  of  the  District  Munsif,  the  Small  Cause 
Court  has  power  to  adjudge  their  delivery  or  value  ? 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — ^The  proper  answer  is  that  the  Court  has 
juinsdiction.  Whether  possible  gain  is  an  element  to  be 
taken  into  account  is  a  question  differently  answered  by 
di£forent  systems  of  law,  and  the  Judge  must  deal  with 
that  question  for  himself,  as  we  do  not  understand  it  to  be 
referred. 
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9lip<Date  SuriKKIction.  (a) 

Special  Appeal  No.  213  o/1870. 

Eankatala  Chiellamaita  .«..,•-.. j^tfioZ  il2)p02foni 
PoLKSHKTTi  Papaiya Special  Beapondent 

Although  A  CommiaaioiiBr^a  Report  Bhooldhsve  very  great  wifjtA 

attached  to  it,  it  is  not  absolutely  binding. 

i  Vencata  Beddi  v.  Venkataiimaij^  1,  Bigh  Court  BtporU,  418, 

dissented  from. 

1870.      rpHIS  was  a  special  appeal  a^nst  the  decision  of  H.  Morris, 

Appeal 


8.  A,  No.  21^  ®  •*  ^j,—  *-x.g^ 

of  1870.  167  of  1869,  eonjSrmiBg  the  decree  of  the  Court  of  the 
Principal  Sadr  Amin  of  Bajahmundry,  in  Original  Suit  No.  8 
of  1866. 

This  was  a  suit  to  recover  Bupees  1,871-5-9,  principal 
,  and  interest  due  on  an;adjustment  of  accounts. 

^e  plaintiff  stated  that,  on  his  leaving  his  villago 
to  reside  for  some  years  in  one  of  tiie  Southern  Districts  on 
December  16th,  1856,  the  defendant  entered  into  a  contract^ 
which  was  reduced  to  writing  on  a  cadjan  lea^  agreeing  to 
act  as  the  plaintiff's  agent,  receiving  a  commission  of  two 
per  cent,  on  all  articles  of  merchandise  received  from  the 
plaintiff,  and  a  commission  erf  one  per  cent,  on  all  articles 
purchased  for  him.  An  adjustment  of  accounts  took  place 
on  March  7th,  1866,  after  the  plaintiff's  return,  when  a 
balance  was  found  due  from  the  d^endant,  which  he  has  since 
reftised  to  pay. 

The  defendant  denied  the  padjan  account^  and  pleaded 
that  the  plaintiff  owed  him  Bupees  364-4-6,  instead  of  his 
owing  anything  to  him. 

The  Principal  Sadr  Amin  considered  that  the  cadjan 
'  contract  A-  was  genuine,  but  the  parties  agreed  that  the 

defendant  should  receive  only  one  per  cent  as  commission  on 
all  articles  of  merchandise  purchased  for  him.  The  Princi- 
pal Sadr  Amip  appointed  a  Commissioner  under  Section  181 
of  the  Code  of  CivU  Procedure  to  examine  the  accounts  of 
both  parties,  and  as  he  reported,  after  ATAminiTig  the  ac- 
counts in  the  presence  of  the  parties,  that  Bupees  411-15-11 
were  due  from  the  defendant  to  the  plaintiff  together  with 
(a)  Present :— HoUoway,  Acting  C,  J.  and  Innes.  J.      * 
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interest  at  12  annas  per  cent.,  the  Principal  Sadr  Amin  gave      1870. 
judgment  in  £EkVor  of  the  plaintiff  for  that  amount  with  costs.  g^j^^2fo.2it 

Both  parties  appealed  to  the  Civil  Court  against  the  dedL-  — ^— 

sion. 

Upon    appeal    the    Civil  Judge   gave  judgment   as 
follows : — 

The  Principal  Sadr  Amin  appointed  a  Commissioner 
undo:  Section  181  of  the  Code  of  Civil  Procedure  to  investi- 
gate  and  adjust  the  accounts  connected  with  this  suit^  and 
both  parties  appeal  against  the  repeat  sulnnitted  by  the 
Commissioner,  on  which  the  Principal  Sadr  Amin  founded 
his  judgment.  The  parties  were  present  while  the  Com- 
missioner made  his  investigation,  and  it  does  not  appear 
fix>m  anything  in  the  record  that  they  made  any  objection 
in  the  Court  below  to  the  account  which  he  famished.  I 
decline,  therefore,  with  reference  to  the  ruling  of  the  High 
Court  in  the  two  Regular  Appeals  published  in  the  High 
Court  BeporU,  Vol.  /. pp.  1,  418,  totakea  fresh  account^  or 
to  enter  into  the  details  of  the  account  already  prepared* 

The  Principal  Sadr  Amin's  decision  is  confinned,  and 
both  appeals  dismissed  with  costs. 

The  defiondant   appealed  specially  to  the  High  X}ourt. 
Sloan,  for  the  special  appellant,  the  defendant. 

Kuppuramaaamy  Sastry,  for  the  special  respondent, 
the  plaintiffl 

The  Court  delivered  the  following 

JxjBGMSST: — ^The  decision  at  page  418  of  the  1st  Volume 
of  the  High  Court  Reports  has  been  frequently  held  not  law. 
While  a  Commissioner's  Report  should  have  very  great 
weight  ^ven  to  it  [and  not  be  capriciously  deviated  from, 
it  is  net  absolutely  binding.  We  are  of  opinion,  therefore, 
that  the  Judge  should  decide  the  appeal  upon  the  merits. 


\ 
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StpptUatt  3ntifitiittton.  (a) 

Civil  MiaoeUaneaua  Petitiari,  Ifo.  296  of  1870« 
V.  Ebistnafpah PetiiioTier. 

A  priaoner  in  Jail  onder  a  Civil  warrant  is  entitled  U>  present  a 
petition  of  appeal  to  the  Court  having  power  to  hear  appeals  wiUioot 
the  intervention  of  a  Vakil. 

D^^  12-   A  ^^^^^-^"^^0^  ^y  >  prisoner  in  Jail  under  a  Civil  warrant 
C.  M.  P,  No',  praying  the  High  Court  to  direct  the  Civil  Judge  to 

a9a  of  1870,  receive  his  petition  of  appeal  against  the  order  of  the  District 
Munsif  s  Court  of  Bellary. 

The  petition  set  forth  that  the  petitioner  was  arrested 
and  imprisoned  in  the  Civil  Jail  of  Bellary  in  satis&ction  of 
a  decree  obtained  against  the  petitioner  in  the  Court  of  the 
District  Munsif  of  Bellary,  and  was  discharged  from  the 
Jail  in  consequence  of  the  £Edlure  of  the  plaintiff  in  the  suit 
(the  judgment-creditor)  to  pay  batta  for  the  maintenance 
of  the  petitioner ;  but  the  petitioner  was  again  arrested  and 
imprisoned  at  the  instance  of  the  judgment-creditor  for  the 
same  debt,  by  virtue  of  a  warrant  issued  by  the  District 
Munsif  of  Bellary. 

The  petitioner  presented  a  written  application  to  the 
District  Court  of  Bellary,  which  was  forwarded  through  the 
Superintendent  of  the  Jail,  praying  that  he  might  be  released 
from  custody  on  the  ground  that  he  could  not  be  lawfully 
arrested  and  imprisoned  a  second  time  in  execution  of  the 
same  decree.  The  Civil  Judge  directed  that  the  petition 
should  be  returned  to  the  petitioner  on  the  ground  that  it 
could  not  be  received  as  it  had  not  been  presented  by  a 

vakiL 

The  petitioner  then  applied  to  the  High  Court  setting 
forth  the  above  facts  and  others  which  do  not  bear  upon  the 
question  decided* 

The  Civil  Judge  refused  to  receive  the  petition  on  the 
ground  that  he  believed  he  would  be  acting  irregularly  in 
receiving  a  petition  from  a  Civil  debtor  unless  presented  by 
in  person  or  by  vakiL  Section  280  of  the  Civil  Procedure 
Code  prescribed  the  course  to  be  followed  by  a  Civil  debtor 
in  applying  for  his    dischaige,  and  the  late  Sadr  Court 

(a)  Present :— HoUoway,  Acting  C.  J,  and  Innes,  J. 
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made  a  ralins  on  that  Section  which  had  been  embodied  in      1870. 
the  High  Court  Rules  of  Practice  to  the  effect  that  such  ap-  (7.  jf ,  p.  No. 
plications  should  be  addressed  to  the  Court  under  whose  .^^L^i^* 
orders  the  Civil  debtor  should  have  been  confined  and  should 
be  forwarded  to  the  Court  by  the  Superintendent  of  the 
JaiL    There  was  no  other  provision  for  any  other  petition 
by  a  Civil  debtor  being  treated  otherwise  than  as  an  ordi- 
nary petition  which  should  be  presented  to  the  Court  by  the 
petitioner  in  person  or  by  a  vakil  on  his  behalf. 

The  District  Munsif  of  Bellary  decided  that  as  the  peti- 
tioner was  discharged  from  prison  by  no  default  of  the 
judgment-creditor  (who  tendered  the  batta  at  the  Jail,  but 
was  informed  that  as  it  was  then  "vacation  time,"  the  bat- 
ta coidd  not  be  received  there,  but  must  be  paid  through  the 
Court)  he  was  liable  to  be  imprisoned  again  in  execution  of 
the  decree. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

JuDGMEiiT: — ^It  appears  to  us  that  the  petitioner  could, 
through  petition,  without  the  intervention  of  a  vakil,  have 
brought  his  case  before  the  Munsif  s  Court,  and  there  seems 
no  reason  why  the  same  rule  should  not  apply  to  an  ap- 
peal by  a  person  in  confinement  to  the  Court  having  power 
to  hear  appeals  from  the  order  which  placed  him  there. 
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appellate  Suriiftiction.  (a) 

Referred  Com,  No.  64  of  1870. 
SooBBA  TsTAK  ogomst  MooTHOOKOODY  and  anoiher. 

The  plaintiff  sned  the  defendant  his  wife  and  "her  father  (1st  and 
2ad  defendants)  to  recover  damages  Pfor  the  nou* performance  of  a 
contract  whereby  the  defendants  agreed  to  deliver  to  the  plaintiff  a 
specified  quantity  of  grain. 

Hie  plaintiff  and  the  1st  defendant  appeared  before  a  pnncha^et 
composed  of  members  of  their  caste,  and,  the  1st  defendant  h«vine 
refdsed  to  live  any  longer  with  the  plaintiff,  the  panchayet  awardeS 
the  compensation  olaimed,  and  the  defendants  promiifed  to  deliver  the 
grain.  It  was  found  that  the  award  of  the  punohayet  was  in  aooord« 
anoe  with  the  custom  of  the  caste  in  cases  in  which  the  wife  refused 
to  live  with  the  husband* 

HM^  that  the  plaintiff  was'enabled  to  maintain  the  suit 

1870.       npHIS  was  a  case  referred  for  the  opinion  of  the  High 
jfoemftgr'lQ.    1     Qourt  bv  P.  Cabalva  Pillay,  the  XHatrict  Mnnsif  of 

B.  a.  No.  64  ^  J  Ji 

o/i870>      Streevilliputtoor,  in  Suit  No.  663  of  1870. 

The  case  was  as  follows  >^ 

The  plaintiff  as  the  husband  of  the  Ist  defi^dant, 
brings  this  suit  for  the  recovery  of  damages  against  his  wife 
and  her  &ther  the  2nd  defendant  under  the  following  cir- 
cumstances:— 

The  plaintiff  and  1st  defendant  lived  together  in  har- 
mony for  some  years  after  their  marriage;  misnnderstandmg 
having  then  arisen  between  the  parties,  they  resorted  to  a  pun- 
ohayet composed  of  their  caste  men ;  the  1st  defendant  upon 
being  asked  about  her  wishes  told  the  punchayet  that  she 
would  not  any  longer  live  with  her  husband,  and  both  the 
defendants  further  agreed  to  pay  the  plaintiff- 36  fanams  and 
3}  oottahs  of  grain  in  a  week  according  to  the  usage  of  the 
caste  as  compensation  for  the  expenses  incurred  by  the 
plaintiff  in  marrying  the  1st  defendant^  but  failed  to  keep  to 
the  promisa  Hence  the  suit  for  the  recovery  of  the  above 
sum  and  the  value  of  the  grain. 

The  defendants  admitted  that  the  1st  defendant  has 
been  living  in  her  parents'  house  for  some  time  past  owing 
to  the  ill-treatment  received  firom  her  huBband>  but  denied 
that  they  ever  resorted  to  punchayet  or  agreed  to  pay  com- 
pensation to  plaintiff  as  alleged  in  the  plaint 

(a)  Present:— Holloway,  Acting  C.  J.,  and  Innes»  J. 
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It  is  pioTed  by  the  evidence  taken  befote  me  that  the  ^^J^^  ^^^ 
{parties  aetnally  had  incourse  to  an  aibiinition  among  their  Tz.'Tn^TM 
ctete  men;  that  the  1st  defendant  b«sfore  the  pnnchayet  flatly  ^  ^^^^'  ■■ 
refhsed  to  go  with  hdi*  husband  and  live  with  him,  and  offei'ed 
at  the  same  time  to  {)ay  the  plaintiff  itny  amount  which 
the  pUDChayet  may  award  dn  account  of  the  Expenses  of  her 
marriage  and  ddWer,  and  procure  her  divorce ;  that  the 
punchayet  thereupon  adjudged  her  to  pay  86  fotiams  and 
3|  cottahs  of  grain  as  compensation  to  the  plaintiff,  and  that 
the  defendants  agreed  to  pHy  the  same  in  a  week.  It  is  also 
shown  by  the  evidence  that  among  the  HaTava  caste,  td 
which  the  parties  belong,  it  is  usual  for  a  wife,  Whio  separates 
from  her  husband  of  her  own  accord,  or  who  has  been  put 
away  by  the  husband  foi*  misconduct,  to  pay  compensation 
to  the  husbapd,  and  that  there  are  three  different  rates  of 
compensation,  the  lowest  being  the  one  awarded  in  the 
present  case. 

The  Ist  defendant,  at  the  hearing,  offered  to  Uve  with 
her  husband,  but  the  plaintiff  represented  that  this  off<^  was 
not  earnest,  but  was  made  merely  to  evade  the  consequences 
of  this  suit,  and  that  he  was  not  willing  to  take  her  back,  as 
he  had  no  faith  that  she  would  live  with  him  for  any  length 
of  time. 

The  questions  submitted  for  the  decision  of  the  Honor- 
able  Hke  Judges  are 

Ist. — ^Is  the  plaintiff  legally  entitled  to  the  damages 
claimed  ? 

2nd.— Ts  he  bound  to  take  back  his  wife,  who  now 
consents  to  live  with  him,  and  for^o  his  daim  ? 

I  can  find  no  authority  in  Hindu  law  for  award  of 
damages  to  a  husband  from  his  separate  wife  in  the  nature 
of  compensation  for  marriage  expenses.  Sir  Thomas  Strange 
in  his  Treatise  on  Hindu  Law,  4th  Edition,  Volume  I,  page  52, 
says  that  in  the  lowest  classes  a  divorce  is  attainable  between 
a  husband  and  wife  provided  it  is  allowed  by  the  custom  of 
the  caste ;  but  beyond  this,  there  is  no  provision  for  award 
of  damages  consequent  on  the  divorce. 

It  is,  however,  amply  proved  by  the  evidence  in  this 
case  that  by  the  usage  of  the  caste  to  which  the  parties  belong 
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r^  ^^^?'  in  i^^^i^^  ^ro  awarded  to  a  deserted  husband  from  the  wife«. 
JB.  c.  No,  64  ^'^^  ^^^'^  custom  exists  was  admitted  by  the  defendants 
^^  ^^^^  themselves,  and  it  was  further  aUowed  by  them  that  the  Ist 
defendant  procuiied  her  separation  from  her  first  husband 
(the  plaintiff  being  her  secbnd  husband  only)  by  payment 
of  compensation  for  marriage  expenses  and  dower  to  the 
amount  of  35  fanams  and  3^  cottahs  of  grain.  I  am,  there- 
fore, of  opinion  that  upon  the  facts  and  custom  proved^  the 
plaintiff  is  entitled  to  the  damages  claimed; 

With  r^ard  to  the  second  question  it  appears  to  me 
that  the  1st  defendant  cannot  now  try  to  evade  her  liability 
for  damages  by  offering  to  reside  with  heir  husband.  Before 
a  punchayet  expressly  convened  for  the  settlement  of  the 
difference  between  the  plaintiff  and  1st  defendant,  she  de* 
clined  to  live  t^ith  her  husband  and  prefbrred  a  divorce ;  she 
cannot  be  allowed  to  change  her  mind  at  her  pleasure  and 
compel  her  husband  to  take  her  back  against  his  wilL 

No  Ck>unsel  were  instructed. 

The  Court  delivered  the  following 

Judgment: — In  this  case  the  Judge  has  found  that 
there  was  A  complete  divorce.  To  compel  plaintiff,  therefore, 
to  take  back  1st  defendant  would  be  to  compel  a  re-marriage. 
The  Judge  has  also  found  a  promise  to  pay  and  not  only  is 
there  no  finding  that  there  was  anything  invalid  in  the 
resulting  obligation,  but  there  is  a  distinct  finding  of  a  cus- 
tomary law  creating  a  liability  without  the  express  promise. 
We  give  no  opinion,  of  course,  as  to  whether  the  quaJities 
necessary  to  constitute  a  eiidtomaiy  law  existed,  for  this  is 
not  referred.  But  on  the  findings  there  cannot  be  the  smallest 
doubt  of  the  right  to  recover. 
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Sliipcllatt  3nct0])ictton.  (a> 

Regular  Appeal  No.  29  of  1869. 

Mr  C.  E.  Mirus AppeOant 

Atkakuru  Lutchmaka  Bow  and  2  others.. .JBespoTicIeiite. 

A  Civil  Oourt  has  jarfsdiotioii  to  detennioe  %  sail  where  the 
oefendaQts  dwell,  or  the  oaaee  of  aotion  arises  within  the  jarisdiction 
of  the  Court 

THIS  was  9p  Regular  Appeal  against  the  decree  of  O.  B.       isri. 
Irvine,  the  Acting  Civil  Judge  of  BeUary,  in  Original  7/^""°^^ 
Suit  No.  62  of  1867.  '0/I8&, 

The  plaint  stated  that  the  second  defendant  and  one 
Plavali  Yenkatasfun,  the  third  defendants  goxp^stah,  were 
cotncemed  as  drawer  and  accepter  to  a  local  bill  fprthe 
^unount  of  Rupees  5,Q0O,  and  the  amount  fell  due  on  the 
19th  December  1866,  when  Ui  satis&ction  of  this  bill  th^ 
second  defendantdrew  another  on  the  third  defendant  which 
was  endorsed  by  the  first  and  accepted  by  the  third  defen- 
dant. The  defendants,  who  had  become  responfflble  for  the 
payment  of  this  amount,  had  £stiled  to  pay  it  though^ 
demanded.     Hence  this  siiit. 

The  first  and  second  defendants  put  in  stateooents  deny^ 
ii^  their  liability. 

The  Civil  Judge  dismissed  tbe  suit  cm  the  following 
grounds.:-^ 

The  question  now  arises,  whether  thia  Court  haa 
jurisdiction  to  entertain  the  suit  The  plaintiff's  vakil,  ux^^ 
that  it  has^  because  the  defendants  all  ordinarily  reside  in 
BeUary,  although  at  the  time  the  bill  was  drawn  the  third 
defendant  was  residgig  at  Madras. 

(In  disponing  of  this  s^^,  I  irefen^ed  tp  tjhe  ca^es  pf 
Bigendra  Bow  v.  Sama  Bow  and  atnother,  an4  DeSouza  v. 
Cedes,  reported  respectively  in  L  M.  H.  C.  Bep.  436  and  III 
]£•  H.  C.  Bep^  384,  which  ip,  a  ma^QAer  are  applicable  to  this 

case.) 

I  am  clearly  of  opinion  that  this  Court  has  no  jurisdic- 
tion.   By  the  terms  of  Section  3,  Act  XXIII  of  1861,  it  is 
provided  not  only  that  the  defendant  must  be  residing  or 
personally  working  for  gain  within  the  limits  of  the  CourtVi 
(a)  Present :— Holloway,  Acting  C.  J.  and  Innee,  J. 
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1871.       jurisdiction,  but  aJao  tl\at  the  oawe  of  aotion  must  hayo 
i?  j.No.%9  anfl©!^  Within  such  llJI^i8, 

*^/^^^^  V  Now  in  this  suit,  the  cause  of  action  was  the  failure  of 
the  acceptor  (third  defendant)  to  meet  the  amount  of  the  bijil 
vn  Mad/ras.  A  reference  to  the  bill  shows  that  th^  bill  waa 
accepted  in  Madras  and  wais  payable  at  the  Bank  of  Madras 
in  Madras,  and  further  that  it  was  noted  for  non-payment  at 
Madraa 

For  this  reason,  I  am  of  opinion  that  thia  Court  haa 
no  jurisdiction,  and  accordingly,  under  Section  3,  Act  XXIII 
pf  1861,  ^e  p^ii^t  must  be  returned. 

The  plaintiff  appealed  to  the  High  Coiiut. 
The  Advocaie  Oeneral,  for  th^  appellant  (the  plaintiff:) 
ParOujisaTdky  Aiyengar,  for  P.Balaji  Bow,  for  the  fi^t 
respondent  (the  first  defendant). 

The  Court  delivered  the  following 
Judgment  : — This  is  an  appeal  from  a  dismissal  of  a 
suit  upon  a  Hui^  on  the  gi:o;und  of  absen,ca  ojf  jurisdiction* 

The  Civil  Judge's  construction  ia  that  the  dwelling  of 
the  defendai^ts  n^d  tl\a  arising  of  the  cause  of  action  withi^ 
the  local  jurisdiction  must  cohere  ifi,  create  it.  This  is  erro-. 
neons.  Section  5  ofthedvilProcedureCode^shiOWs  that  either 
one  or  the  other  will  give  jurisdiction,  and  accordingly' 
Section  3,  Act  T^XTII  of  18,61,  requires,  the  absence  of  iboiik^ 
to  justify  the  diBmiHsal  of  the  plaiivL 

As  it  is  alleged,  and  apparently  not  disputed,  that  all 
the  defendants  dwell  within  the  j^urisdiction,  this  ob9erva-. 
tion  is  sufficient  to  disposed  of  the  caa<e. 

We  will  not,  therefore,  unnecesparily  enteruppn  thequea-. 
tion  of  localizing  the  cau3e  of  action.  What  that  cau^e  is. 
has  exhibited  new  divergen^oa  of  opinion  in  tha  Courts  at. 
Westminster,  since  the  impossibility  of  reconciling  their  deci- 
sions was  adverted  to  in  De8<mmi  v.  OoUa  (see  and  com-, 
pare  Allhuuen  v«  Malgare^p,  Law  Rep.  III.  Q.  B.  340  with^ 
Jackean  v,  SpUtak  L.  A  V.  O.  F.  642). 

The  decision  of  the  Civil  Judge  upon  this  preliminary 
point  must  be  reversed  and  the  case  remanded  for  decision^ 
upon  the  merits.  The  costs  of  this,  appeal  will  be  provided^ 
far  in  the  revised  decree. 
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9»9fUMU  ^wciOiittm.  (a) 

Referred  Case  No.  43  of  1870. 

G.  Lee  Morris,  Esq.,  Manager  and  Receiver  of         "* 
the  Estate  of  His  Highness  the  late  Mihardjah  of  Tanjore 

agaimst 

Sapamtheetha  Fillay. 

The  plaintiff  sued  the  defendant  to  recover  rent  due  upon  i^ 
inucfaiika  executed  by  the  defendant.  The  defendant  admitted 
that  he  occupied  the  land  under  the  express  contract  contained  in 
the  muchilka.  The  muchilka  was  a  document,  the  registration  of 
^vfaich  fvifMi  c^xmpulsoiy  under^  tfce  Registration  Acts,  but  was  npjt 
registered. 

BM^  that  the  plaintiff  could  not  establish  his  case  without  put« 
ting  the  muchilka  in  evidence,  and  it  was  inadmissible,  not  having 
been  registered. 

The  period  during  which  a  suit  is  pending  in  a  Court  not  Itkaviuff 

{'urisdiction  is  to  be  excluded  from  the  period  of  limitation  provided 
>y  Act  Xiy  of  1859,  and  the  fact  that  the  second  suit,  in  bt^r  of 
which  the  Act  is  pleaded,  was  instituted  before  tha  Court  not  haying 
jupsdiction  dispc^d  of  the  first^suit,  is  i^^^lat6riai. 

THIS  was  a  case  referred  for  the  opinion  of  the  Qigh  OQiirt      1871. 
by  V.RamasamiAiyer,  the  District  Mnnsif  of  Trivadi^  in  /^"^^S* 

Suit  No.  789  of  1869.  o/wq 

■'  < 

This  is  a  snit  brought  on  the  Small  Oause  Side  for 
reooyeiy  of  Rupees  46-6-11,  as  rent  due  for  Fusly  127S  on  cer- 
tain lands  leased  put  to  the  defendant  \Lnc(«r  the  terms  of  a 
piifetukat  muchilka  executed  by  him  on  the  8th  June  1863. 

The  defendant,  admitting  that  he  cultiyafced  and 
enjoyed  the  sai4  lands  in  Fusly  1275^  pleads  that  the  suit  is 
barred  by  lapse  of  time,  and  that  the  muchilka  not  having 
been  duly  registered  the  plainti^  is  not  entitled,  to  recover. 

The  case  came  o^  for  hearing  before  me  on  the  2nd 
day  of  December  1869,  .when  the  counsd  for  the  plaintiff 
having  represented  that  the  amount  sued  for  was  included 
in  a  plaint  which  the  plaintiff  had  presented  to  the  Court 
of  Sn\all  Causes  at  Combaco^um  ^tgiwst  this  defendant,  and, 
tbat  the  muchilka  sued  on  had  been  filed  in  the  said  Court, 
I  had  to  adjourn  the  hearing  from  time  to  time  to  the  4th 
JTnly  1870,  in  order  to  enable  the  plaintiff's  counsel  to  as-? 
pertain  the  result  of  the  said  plaint  and  produce  the  mi^-^ 

(a)  Present  :--Sootland,  C.  JL  and  Holloway«  J^ 
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1871.  On  the  4th  July  1870  the  plaintiff's  counsel  having 

jfi.a"yo.48  prodnced  the  muchiU^,  as  weU  as  the  plaint  that  had  been 
0/187Q.  4prftRftTif^  to  the  Court  of  Small  Causes,  with  an  endorsie- 
ment  made  by  the  Acting  Judge  of  the  said  Court  upon 
the  said  plaint,  under  date  the  22nd  June  1870,  I  have  ad- 
joumed  for  further  consideration  subject,  to  the  decision  of 
the  High  Cqurt  upon  the  following  case. 

The  £Etcts  of  the  ^ase  are  as  follows  :— . 

The  plaintiff  presented  twQ  plaints  against  the  same  de- 
fendant, one  to  the  Court  of  Small  Causes  at  Combaconum  on 
the  30th  June  1869,  for  recovery  of  the  amount  of  rent  due 
for  Fuslies  1274  and  1275,  and  the  other  to  this  Court  on  the 
Small  Cause  Side  on  the  28th  July  1869,  for  recovery  of  the 
^nt  due  for  Fusly  1275.  only,  under  one  and  the  same  mu- 
chilka.  The  plaint  presented  to^  the  Court  of  Small  Causes 
was  returned  to  the  plaintiff  by  the  Acting  Judge  with  an 
endorsement  made  thereo^j  under  date  the  22nd  Junel870,to 
the  following  effect^  viz  :-^"  The  claim  for  Fusly  1 274  is  barred, 
''and  that  for  Fusly  1275  not  within  the  cognizance  of  this 
*^  Court,"  while  the  plaint  presented  to  this  Coi^rt  for  the  reco^ 
very  of  the  rent  due  for  Fusly  1276  was  filed  in.  No,  789  of 
1869,  iKrhich  is  the  subject  of  this  xefyxence. 

The  defendant,  admitting  that*  he  cultivated  and 
enjoyed  the  lands  referred  to  in  the  muchilka,  pleads  firatly* 
that  the  suit  is  barred  by  lapse  of  time,  and  secondly,  that  the 
muchilka  not  having  been  dujiy  registered,  the.  plai;ntiff  is 
not  entitled  to  recover. 

In  regard  to  the  first  plea^  the  counsel  for  the  plain- 
tiff uiges  that  though  the  muchjUka.  sued  on  provided  for  the 
payment  of  rent  by  the  defendant  according  to  the  kistbandi 
or  instalments  which  the  Palace  authorities,  of  Tanjore  might 
fix,  no  such  instalments  were  ever  fixed,  and  t^h^t  the  defen- 
dant  had  tinxe  allowed  up  to  the  eujl  of  Fusly  1275  to  pay 
the  rent.  While,  on  the  other  hand,  the  defendant  has.  ad- 
duced no  evidence  to  show  that  any  instalments  were  ey^r 
fixed. 

Hence,  the  rent  due  for  Fusly  1275  became  payable, 
^nd  the  cause  of  action  arose  on  the  30th  June  1866,  i.  e.^ 
^he  end  of  the  said  Fusly,  and,  the  period  of  tbrcQ  years  pre-*. 
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teribed  by  Oause  8,  Seciioii  1,  ofthe  Liinitaiion  Act,  to  suits      1871. 

for  rent,  expired  with  the  SOth  June  1869,  on  which  date  the  jifa^ii' 

plaint  to  theCourt  of  Small  Causeswas  preferred  by  the  plain->:    ^1870« 

tiff  for  the  recovery  of  the  rentdue  for  Fualies  1271  and  1 275. 

As,  however,  the  said  plaint^  which  as  regarded  the  rlBnt  of 

lE*uBly  127&  was  preferred  in  time.  Was  pending  before  the  said 

Court  up  to  the  2^d  June  1870,  and  As  the  plaint  for  the 

recovexy  ofthe  rent  of  Fusly  1275  has  been  presented  to  this 

Court  on  the  28th  July  1869,  i.  e.,  during  the  pendency  of  the 

first  mentioned  plaint^  which,  I  consider  was  instituted  in 

good  faith  and  with  due  diligence,  and  which  as  regarded 

the  rent  of  Fusly  1275  was  only  dismissed  for  defect  of  jurist 

dictiouj  I  was  of  opinion   that,  under  the  spirit  of  Section 

14  of  the  Limitation  Act,  this  suit  was  not  barred  on  the 

28th  July  1869  when  it  was  preferred,  be<iause  under  the 

provisions  of  Section  14,  a  plaintiff  instituting  a  second 

suit  after  the  dismissal  of  the  first  for  defect  of  jurisdiction 

woliid  be  entitled  to  exclude  from  the  computation  of  the 

period  of  limitation  the  whole  of  the  time  during  which 

the  first  suit  was  pending.    , 

in  respect  of  the  second  plea  set  up  by  the  defen- 
dant, I  Was  of  opinion  that  the  muchilka  on  which  the  suit 
is  brought,  being  in  the  form  of  a  lease  of  immoveable  pro- . 
perty  for  a  period  exceeding  one  year,  was  certainly  an  in- 
strument registrable  under  Section  13  of  Act  XYI  of  1864 
which  was  then  in  force,  iand  that,  though  the  muchilka 
cannot  be  received  in  evidence,  the  plaintiff  was  entitled  to 
recover  upon  the  defendant's  admission  that  he  cultivated 
and  enjoyed  the  lands  deferred  to  in  the  muchilka  in  Fusly 
1275. 

The  questions  for  the  decision  of  the  tligh  Court  are  : — 

I.  Whether  this  suit,  instituted  as  it  is  in  this  Court 
after  the  expiration  of  the  period  of  limitation  prescribed 
by  Clause  8,  Section  1  of  the  Limitation  Act,  was  exempted 
from  the  operation  of  the  said  clause  by  reason  .of  the  same 
having  been  instituted  during  the  pendency  of  another  plaint, 
was  prefeiTed  to  the  Court  of  Small  Causes  for  the 

cause  of  action  within  the  period  of  limitation  prescribed 
by  the  said  dauso,  and  which,  long  after  the  institution 
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1871.       of  iiiiB  stdl,  was  dtsmissed  by  ihi  said  Court  for  defect  of 

January  9.   •      .    ,.  . .  , 

it  o.  No.  49  J«nsdiction,  and 

q/  1870.  ,  ^     .,  ,•« 

* IL    Whether   the  non-registration  of   the  muchilka 

Ironld  operate  as  a  bar  to  the  plaintiffs  recovering  upon  the 
defendant's  admission  that  he  cultivated  and  enjoyed  the 
lands  therein  referred  to  in  Fusly  1275  for  which  rent  is 
claimed. 

A  translation  of  the  ioluchilka  is  herewith  submitted. 

Pursuant  to  the  directions  of  the  fiigh  Court  the  dis^ 
trict  Munsif  made  the  followilig  further  statement  i-^ 

tn  accordance  with  the  remarks  made  by  the  High 
Court  in  the  judgment  passed  in  the  above  casCi  under  date 
the  8th  November  1870, 1  beg  leave  to  make  the  following 
amendment  in  regard  to  the  point  which  assumes  that  the 
document  (exhibit  A)  is  not  receivable  in  evidence  because 
not  registered. 

The  land  referred  to  in  the  document  is  entirely  exempt 
from  the  payment  of  land  revenue  to  Government.  It  forms 
part  of  a  '*  mocassa  maniem"  estate  belonging  to  the  Palace 
.  authorities  of  Tanjore  and  liable  to  a  payment  of  Rupees 
13-8-7  in  the  shape  of  road  cess  to  Gkjvemmeni  The  regis-' 
tration  of  the  document  was  therefore  compulsory,  and  the 
document  not  having  been  registered  was  not  receivable  in 
evidence,  under  Section  16  of  Act  XYI  of  1864,  which  was 
in  force  when  it  was  executed. 

The  following  is  a  translation  of  the  muchilka: — 

Pattukattu  muchilka  executed  to  the  Dewanum  of 
M&har&ja  B&jastri  Surfoji  Bi^ah  Sahib  Avexgul  by  Sapam- 
theetha  Pillay,  son  of  Vadamalai  Piliay,  residing  at  Kun* 
dyur,  for  pui^ja  lands,  on  tiie  8th  June  1866. 

Having  obtained  on  rent  on  the  1st  July  of  Fusly  1274 
and  holding  enjoyment  of  mahs  3  and  gulies  6,  consisting  of 
two  lots  situated  to  the  west  of  the  high  road,  and  mah  1 
and  gulies  12j^  being  the  lot  situated  to  the  east  of  tho 
road,  making  togetiier  mahs  4  and  gulies  18^  situated  on 
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the  southern  bank  of  the  river  Kodamurati  and  forming      ,  ^^71. 

"      January  9> 

part  of  the  Kundyur  garden  estate  at  the  rate  of  Rupees  7  J  jr.  a  No,  43 

per  gulies  100  or  Rupees  31-6-8  per  Fusly  ;   I  do  hereby     ^f^^'^^- 

undertake  to    pay  rent  at  the  rate    of   Rupees  13-6-3 

per  Fusly  for    three    Fuslies,    viz.,   from    the  1st  July 

of  Fusly  1274  to  the  80th  June  of  Fusly  1276  on  the 

following  conditions^  viz.,  I  shall  cultivate  the  said  lands 

with  plantains,  &c.,  and  plant  wild  sugar  canes,  &c.,  by  the 

side  of  the  river  for  the  safety  of  the  bank.    I  shall  also 

pay  rent  at  the  above  rate  for  the  land  whereon  the  said 

canes  are  planted.    I  shall  further  pay  Rupees  2^  per  centw 

on  the  two  items  aforesaid  on  account  of  sundry  collections. 

I  shaJl  pay  the  aggregate  amount  of  rent  punctually  and 

every  year  by  the  kistbandi  (iostalments)  which  the  Palace 

authorities  might  fix.    Should  I  cultivate  more  lands  than 

what  is  stated  above,  I  shall  pay  the  proportionate  rent 

due  thereon.    Should  I  fail  to  do  so,  I  bind  myself  to  make 

it  good  from  my  own  property  with  interest  at  1  per  cent. 

from  the  date  following  the  date  of  de&ult.    I  should  pay 

the  rent  every  year  whether  I  cultivate  the  land  or  not,  and 

surrender  the  land  upon  the  expiration  of  the  term  after 

taking  the  crops.    Should  I  fail  to  take  the  crops  even 

after  the  expiration  of  the  term,  the  Palace  authorities  shall 

assume  possession  of  the  same,  and  I  shall  have  no  right  to 

it.  I  shaU  pay  the  rent  to  the  Divisional  Eumum  and  Havil- 

dor  and  obtain  acknowledgments  on  the  stamped  katchats 

famished  by  the  Palace  authorities.    Should  I  produce  any 

other  receipts,&c.,  the  same  need  not  be  upheld.  I  shall  further 

supply  with  wild  sugarcanes,  cut  and  made  fit  for  the  erec* 

tion  of  a  pandal  for  the  entertainment  of  Brahmins  during 

the  Saptastanum  festival,  the  number  of  the  canesj  being 

in  proportion  2,000  to  canes  due  on  the  whole  of  the  said 

garden   estate.    After  the  festival  is  over,  I  shall  take  a 

moiety  of  the  canes  supplied  by  me,  the  other  moiety  being 

allowed  for  waste. 

No  Cotmsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — We  are  of  opinion  that  the  District  Mun* 
nfs  decision  on  the  first  question  submitted  is  right  and 
tiMi  his  decision  on  the  second  question  is  wrong. 


*-~ 
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\^  •  •  •■  » •  .... 

1871.  As  to  the  first  question,  tinder  Section  14  of  the  Act  qT 

lL"6  m^f  J^^***io?^  t^^  time  during  whiph  the  suit  wba  pending 
of  1870'  in  the  Court  of  Small  Causes  at  Combaconum  was  clearly, 
upon  the  fSftcts  stated,  not  computable  in  reckpnii^g  the 
period  of  limitation.  We  do  not  think  that  the  circumstance 
of  the  second  suit  having  been  instituted  before  the  Com- 
baconum Court  had  disposed  of  the  first  9u^t  make^  any 
difference  as  respects  the  application  of  the  Section. 

The  second  question  depends  upon  the  point  whether 
the  defendant's  admission  was  sufficient  to  entitle  the  plain* 
tiff  to  a  judgment  in  his  favor  without  putting  in  evidence 
the  muchilka^  and  clearly  it  was  not  suffiqient.  It  in^« 
ports  no  more  than  that  the  defendant  had  occupied  the 
land  as  tenant  under  the  terms  of  the  express  contract  con- 
tained in  the  muchilka.  Obviously,  therefore,  it  was  neces- 
sary for  the  plaintiff  to  prove  that  those  tenns  were  such 
as  to  entitle  him  to  recover  the  amount  of  rent  claimed,  and 
the  muchilka  was  the  only  proper  proof  of  that,  and,  being 
inadmissible  in  evidence  because  not  registered,  the  plaintifiT 
failed  to  establish  his  claim. 
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-    Sippellate  gurtsaiictton.  (a) 

Be/erred  Ca$6  No.  67  of  1870. 
Y.  KiTTAPPA  against  E,  SoHAmf  A  and  3  others. 

In  a  salt  by  the  plaintiff  to  reoorer  money  lent  more  than  three 
years  before  sniti  the  plaintiff  alleged  an  express  verbal  promise  by 
the  debtor  to  pay  the  amount  sued  for  made  upon  a  settlement  of 
acoounts. 

EM^  hy  HOLLOWAT  and  Xihdbbslkt^  J.  J.-»That  a  Terbal  promise 
was  not  Bomcient  to  prevent  the  application  of  the  Act  of  Limitation. 

Per  EnrDXBSLBT,  J. — If  the  debtor  and  creditor  enter  into  a  new 
contract^  the  debtor  promising  to  pav  a  barred  debt^  that  would  seem  to 
be  a  new  cause  of  action,  and  it  is' doubtful  whether  it  was  the  inten- 
tion of  the  Limitation  Act  to  insist  that  Uie  new  promise  should  be 
in  writing. 

TBE  following  was  a  case  referred  for  the  opinion  of  the       1S71* 
High  Courts  by  C.  V.  Chengolva  Row,  the  District  Mun-  jg.g^'^^fqy 
sir  of  BimKpatam,  in  Suit  Na  64  of  1870 :—  '>/'^87<>' 

This  is  an  action  of  debt.    The  plaint  alleges  that  one 
Ssnnliyasi,  father  to  the  first  and  second  defendants,  had,  on 
three  different  occasions,  between  the  9th  October  1865  and 
4th  Janualy  1866,  borrowed  sums  of  money  from  the  plain- 
tiff, amounting  in  aU  to  Rupees  99-8^0  at  18  per  cent, 
interest,  and  that  the  third  defendant  had  been  surety  for 
the  slone.    On  the  18th  Ma:y  1867,  the  obligee  having  deli- 
vered a  garoe  of  paddy  valued  at  70  Rupees,  a  balance  of 
Rupees  29-8-0  was  struck  against  him  on  account  of  the 
prindpiil    The  original  obligee  has  since  died,  leaving  some 
ptop^y,  which  the  first  and  second  defendants  and  fourth 
defendant,  who  is  a  partner  in  cultivation  with  the  two 
tmhsstl  have  taken  possession  of.    The  plaintiff  therefore 
seeks  to  recover  firom  all  the  defendants  the  balance  still 
due  to  him,  viz.  Rupees  60  as  follows : — 

RS.   A.    p. 
Amount  lent  on  the  5th  Oct.  1865 .. .    50    0    0 

4th  Nov.    «    ...    24*         0 
4th  Jan.  1866...    25    0    0 


99    8    0 


Interest  on  the  above  stims  firom 
their  reepective  dates  upto 
18th  May  1867  at  18  per 
cent  i^r  annum      • 26    1    0 

Total 125    9    0 

(a)  K^aent :— HoUoway  and^  Kindersle; ,  JJ. 
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.  Wl.  Deduct 

January  9. 

M.  C.  No.  67  Value  of  one  garce  of  paddy  de- 

^f^^*^' —  livered  by  the  original  obligee 

on  the  18th  May  1867    ...    70    0    0 


65     9    0 


Interest  on  Rupees  29-8-0 
being  balance  on  account  of 
principal,  from  the  18th  May 
1867  to  15th  Februaxy  1870 
at  18  per  cent,  per  annum.     ...      14    1    0 


69  10    0 
Amount  foregone  by  plaintiff     ...     •«•     ...      9  10    0 


Balance  claimed       60    0     0 

The  plaint  was  presented  on  the  16th  February  1870. 

The  defendants,  among  other  things,  pleaded  the  Law  of 
Limitation,  and  stated  that  under  Section  4,  Act  XIY  of  1859, 
an  acknowledgment  of  debt  should  have  been  iii  writing  to 
give  a  new  period  of  limitation ;  that  in  the  absence  of  such 
acknowledgment  the  limitation  should  be  considered  to  run 
from  the  time  when  the  original  debt  became  due ;  that 
Clause  9,  Section  1  of  the  Limitation  Act,  is  applicable  to  the 
present  case ;  and  that,  as  the  three  years  time  allowed  by 
that  clause  had  elapsed  before  the  date  of  plaint,  the  plain- 
tif^B  claim  was  barred. 

It  has  been  argued  for  plaintiff  that  in  the  present 
case,  the  original  obligee  had,,  when  the  balance  was  struck 
against  him  on  the  18th  May  1867,  both  acknowledged  the 
debt  and  promised  to  pay  it ;  that,  as  Section  4  of  the  Limi- 
tation Act  does  not  require  a  promise,  but  an  acknowledg- 
ment, to  be  in  writing,  the  verbal  promise  made  on  the  18tii 
May  1867  constituted  a  new  contract,  for  which  the  money 
then  due  was  the  consideTation ;  that  the  plaintiff  had  a 
fresh  time  of  three  years  from  that  date,  and  that  the  plaint 
was  put  in  witUn  that  time.  In  support  of  this,  the  plain- 
tiff's Yakil  relied  upon  a  dedaion  of  the  Judicial  Commis- 
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tdoner  of  Mysore  in  Referred  Case  No.  8  of  1869,  reported  at      1871. 
page  181  of  the  Madras  Jurist,  Volume  V.  MT^^Tei 

The  defendants,  on  the  other  hand,  pleaded,  that  to  ^^       — 
acknowledge  a  subsisting  debt  and  to  promise  to  pay  it  are 
virtnally  the  same,  and  that  the  word  promise  was  intro- 
duced by  plaintiff  merely  to  evade  the  requirements  of  Sec- 
tion 4. 

The  point  for  determination  therefore  is,  whether  a 
verbal  promise  by  an  obligee  to  pay  an  existing  debt  would 
constitute  a  new  contract,  so  as  to  give  the  obligor 
a  new  period  of  limitation  under  Act  XIV  of  1859  from 
ihe  date  of  that  promise. 

As  the  question  is  of  importance,  and  one  likely  to  be 
frequently  raised,  and  as  great  doubts  are  entertained  regard- 
ing it^  I  beg  to  submit  it  for  the  decision  of  the  High 
Court. 

The  following  is  my  own  view  of  the  matter  :•— 

The  Indian  Limitation  Act  does  not  provide  for  any 
other  mode  of  revival  of  right  to  sue  in  cases  of  legacy  or  * 
debt  than  that  laid  down  in  Section  4  of  that  Act,  and  the 
following  extract  from  the  decision  of  the  High  Court  in 
KhavajahMaha/mmad  Janula  t.  Venkataroyer  and  amoOier, 
High  Gov,rt  Beparta^  Vol  II,  page  81,  may,  I  think,  be  con- 
sulted here  with  advantage.  It  runs  thus :  ^  Now  the  4th  Sec- 
tion of  the  Act  provides  expressly  for  the  acknowledgment  of 
debts  that  would  otherwise  be  barred,  and  it  gives  to  a  written 
acknowledgment  all  the  effect  of  a  new  promise  giving  rise 
to  a  fr^sh  cause  of  suit.  The  reasonable  construction  of  this 
Section,  we  think,  is  that  a  written  acknowledgment  alone 
was  intended  to  have  that  effect,  and  that  impliedly  a  new 
period  of  limitation  is  excluded  in  any  other  case.''  The  case 
of  Bam  Karai/n,  Choud/ry  v.  Bhagvxvm  Jogey  (Thomson's  Law  / 
of  Limitation,  Edition  1866,  pp.  64,  55)  is  exactly  in  point. 
There  **  the  plaintiff  lent  money  to  the  defendant  without 
leoeiving  any  written  document.  Payments  were  made  to 
ll|e  defendant  from  time  to  time  which  were  deducted  from 
il^  account,  and  a  balance  against  him  was  eventually 
atpoek  in  his  presence  which  he^  orally  promised  to  pay  to 
flig^pU^tififr  -^th  interest, .  More  than  three  years  after  date 
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ISTl.  of  the  origmai  losba,  but  ^tldn  tSiTee  yeaid  from  ihe  date 
jA.ai^o.9T  ^^  ^^  allied  adjtMment  and  oral  promise,  the  plaintifr 
^^^^'  sued  t&e  defendant'for  the  balance  of  the  money  lent  with 
inteiesl  Defendant  pleaded  limitation^  denying  at  the  same 
time  that  he  onred  any  balance,  or  that  he  ever  adjusted 
accounts  as  stated  in  the  plaint.  It  was  held  by  the  Lower 
Court,  and  on  reference  by  the  High  Court  (Calcutta)  that 
the  case  being  a  suit  to  recover  money  lent  fell  to  be  disposed 
of  under  this  Clause  (9  of  Section  1),  and  that  when  there 
is  no  written  and  signed  acknowledgment  as  provided  by 
Section  4  of  this  Act,  the  mere  fact  of  payment  having  been 
made  on  account  does  not  keep  alive  the  claim  so  as  to 
enable  the  creditor  to  bring  an  action  after  three  years  from 
the  time  when  the  debt  became  due."  Part  payment  and  a 
verbal  promise  to  pay  were  both  duly  asserted  in  this  cas  e, 
but  neither  the  Lower  Court  nor  the  High  Court  have  ti^eii 
any  notice  of  the  assertion  of  the  "  promise  to  pay/'  and  * 
considered  the  case  to  be  fully  governed  by  Section  4  of 
the  Act  That  shows  that  a  verbal  promise  to  pay  an 
A-giftf.iTig  debt  does  not  take  the  case  out  of  the  Statute. 

Oa  the  other  hand  the  deciBion  of  the  Judicial  Commis- 
sioner of  Mysore,  above  referred  to,  clearly  tecogniaes  a  diflSsr-^ 
eaoe  under  the  Indian  Limitation  Aet  between  a  promise  to 
pay  and  an  acknowledgment,  and 'rtiles  that  the  plaintiff 
may  sue  upon  a  verbal  promise  made  in  consideration  of 
the  barred  claim  if  that  promise  was  made  within  the 
period,  of  limitation.  That  a  promise  to  pay  is  distinct 
from  acknowledgment  under  the  English  Law  of  Limitation 
ia  a  known  thing,  and  the  following  extract  from  the  judg^ 
meoi  of  the  Privy  Council  reported  at  pages  S35  and  336, 
Miodraa  Jv/riat,  Volwrns  IV,  supports  this  view.  It  run& 
thus :  "  The  authorities  which  have  been  relied  on  in  order 
to  show- that  there  has  not  been  a  sufficient  acknowledgment 
within  the  period  of  limitation  in  the  present  case  were 
cases  of  actions  on  promised  decided  on  the  Statutes  of  21 
James  I.  and  9  Ceo.  lY,  Cap.  14.  The  principle  of  thede  deci- 
sions is  not  applicable  to  a  case  like  the  present.  They  depend 
not  upon  the  effect  of  an  exception  in  the  Statute^  but  upon 
the  principles  of  the  Common  law  with  respect  to  the  cause 
of  action.  The  issue  joined  made  it  incumbent  on  the  pkixh^ 


V.  IQTTAPPA  agaiUBt  K.  SOUAl^i.  55 

tiff  to  prove  i^  promise  made  within  six  years,  and  aoeh  aa      1S71. 
to  agree  with  that  laid  down  in  the  declaration.   In  snoh  j^^  j^  ^y  ■ 
cases  acknowledgmente,  w}iether  by  words  or  aot^b  wre  U     o/iBTO. 
np  avail,  save  so  fSur  i|bs  they  sustain  the  promise  alleged, 
there  1^  no  exception  withip  which  they  come,  and  these 
caaes  are  to  be  rej^rded  simply  as  actions  brought  on  pro- 
mises made  within  six  years.    But  the  cases  in  which 
ac^owledgments  are  operative  by  way  of  exception  are  of  a 
different  character.    In  these  the  action  must  be  maintained 
on  the  original  security,  and  an  acknowledgment  within 
the  prescribed  period  of  limitation  shows  that  the  obligation 
ivaa  then  sul)aisting  apd  unsatisfied,  and  a  promise  to  pay  is 
re^u^^" 

Moreover,,  it  is  believed  that  the  Legislature  when 
framing  the  Indian  Law  of  Limitation  had  before  them  the 
9th  Qeoige  IV,  Chap.  14,  which  was  extended  to  the  Terri- 
tories of  the  East  India  Company  by  Act  XIY  of  1840,  and 
all  the  other  iSnglish  Statutes  on  Limitation.  The  words 
'« acknowledgment  ^d  promjise  to  pay"  are  constantly  met 
with  in  these  Statutes,  and  yet  the  Legislatupre  retrained  from 
mpng  tl^e  phrase  ^'promise  to  pay"  in  Section  4  of  the  Indian 
Act.    It  may  be,  therefore^  maintained  that  they  have  pur. 

posely  left  the  phrase  out^  and  that  a  promise  to  pay  ia 
not  covered  by  Sei^on  4. 

I  am.  however,  of  a  difibrent  opinion.  In  the  9th  Geo, 
IV^  6hap.  XIY,  Section  1,  it  was  provided  that "  in  actions  ol 
debt  or  upon  the  case  grounded  upon  any  simple  contract, 
no  acknowledgment  or  promise  by  words  only  shall  be. 
deemed  sufficient  evidence  of  a  new  or  continuing  contract 
whereby  to^take^  any  cape  ou^  of  the  operatibn  of  the^said 
enactme^itB  or  ^ther  of  them,  or  to  deprive  any  pasty  of  the 
benefit  th^iPeQ^  unless  such  acknowledgment  or  piiomise  shall 
be  made  or.  oontaiufld  by  or  in  some  writing  to  be  signedt 
by  the. party-  chargeable'  thereby."  Having  this  enactment 
befosB.them  for  tb^-  guidance,  and*  considering  as  they  did^ 
thab  an.  acknowledgment  of  debt  whic^und^  the^oldlh* 
diatt  LaW'Of  Limitation  was  not  necessarLtjT'  to  be  in  writang^^ 
shoiildiCBr.tha future  be  in-writingi^  it4a  impossiblo'to^ believe^ 
thifciht  li^alatare  wonl<ihavo^  tbougbt'  it  safo*  tp  ezenqyb- 
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1871;  promises  to  pay  old  debta  from  the  necessity  of  being  writ- 
Jt.  c.  No.  ei  *®^  ^^  ™*y  ^  questioned  then,  why  did  they  not  introduce 
of  1870.  i^h^  words  ^promise  to  pay'  into  Section  4  ?  The  answer  is, 
that  a  written  promise  would  not  be  more  useful  than  a 
written  acknowledgment,  and  that  the  latter  would  be  quite 
sufBicient  for  all  the  purposes  of  the  Limitation  Law,  for  it 
is  provided  in  Section  4  that  a  new  period  of  limitation  ac- 
cording to  the  nature  of  the  original  liability  should  be  com- 
puted from  date  of  a  written  acknowledgment.  Besides, 
if  a  verbal  promise  to  pay  an  old  debt  should  be  considered 
as  constituting  a  new  contract^  and  seeing  how  prone  the 
people  are  to  peijury,  rights  to  sue  [for  barred  claims  can  be 
revived  at  any  time  and  the  object  of  the  Limitation  Act 
will  be  quite  defeated. 

Under  these  circumstances  I  would  decide  the  question 
against  the  plaintiff. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following  judgments : — 

HOLLOWAY,  J. — ^I  lELm  of  opinion  that  this  actiDU  for 
money  lent  is  clearly  barred  The  suit  is  for  money  lent 
and  the  periods  applicable  are  those  of  9th  and  10th  clauses. 

Section  lY  prescribes  the  only  mode  of  extending  the 
period.  This  new  law  had  to  operate  upon  clause  4th, 
Section  XVIII,  Regulation  II  of  1802,  and  has  designedly 
omitted  promise  to  pay  and  substituted  a  written  acknow- 
ledgment. The  promise  to  pay  might  be  perfectly  good 
evidence  of  an  acknowledgment  sufficient  to  satisfy  the  ex- 
ception if  it  had  been  in  writing,  but  in  my  judgment  no  ver. 
bal  promise  could  have  any  effect  whatever. 

It  has  been  decided  that  part  payment  is  not  enough* 
because  the  promise  implied  is  not  in  writing,  yet  promises' 
implied,  when  once  the  implication  has  been  made,  can  have 
no  different  effect  from  express  promises.  I  do  not  wish  to 
say  anything  of  the  grounds  upon  which  it  is  said  that  the 
new  promise  is  a  new  cause  of  action.  To  assume  that,  here* 
would  be  inconsistent  with  the  provisicm  that  the  acknow- 
ledgment is  to  give  a  new  period  in  accordance  with  the 
original  liability,  whereas  the  period  would  be,  if  the  acknow- 
ledgmentgave  a  n^w  cause  of  action,  the  same  in  all  cases*   - 


\ 
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It  seems  to  me  that  the  construction  pioposed  is  incon-       1871. 
Bistent  with  the  words  and  the  object  of  the  Statute.     In  ji.  c.  No,  67 

substituting  a  new  mode  of  revival  for  that  contained  in  the  .  ^f^^^^- 

old  Regulations,  it  distindtly  narrows  the  mode  to  a  written 
acknowledgment.  I  would  say  that  the  suit  was  clearly 
barred. 

EiNi>KRSLBT>  J. — ^I  understand  the  question  put  by 
the  Munsif  to  be  ''whether a  verbal  promise  to  pay  an 
existing  debt  would  constitute  a  new  contract  so  as  to  give 
the  obligor  a  new  period  of  limitation."  The  present  suit 
being  brought  upon  the  old  debt,  I  agree  with  Mr.  Justice 
HoUoway  that  the  promise  (not  being  an  acknowledgment 
in  writing)  would  not  extend  the  period.  In  England  it  has 
been  repeatedly  held  that  a  barred  claim  may  be  a  good 
consideration  for  a  promise,  and  if  debtor  and  creditor  deli- 
berately enter  into  a  new  contract,  the  debtor  promising  to 

pay  a  barred  debt,  that  would  seem  to  be  a  new  cause  of 
action,  and  I  am  not  sure  whether  it  was  the  intention  of  the 
Limitation  Act  to  insist  that  such  new  promise  should  be  in 
writing.  The  question  however,  does  not  seem  to  arise  out 
of  the  present  case,  in  which  the  claim  was  based,  not  on  the 
new  promise,  but  on  the  old  debt 
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^  Special  Appeal  No.  420  of  1869. 

Naratanahawmt  Naick ^ .Special  Appellant. 

Saeavaka  Mudalt  and  12  others... £[peciaZ  Beepondenta. 

The  plaintiff  sued  to  establish  his  right  to  and  toracover  certaiD 
lands  in  the  possession  of  which  he  had  been  obstructed  by  the  defen- 
dants. The  plaintiff  parohased  the  lands  at  a  sale  held  in  execution  of 
a  decree  obttyned  against  the  1st  and  2Dd  d^fendsntsin  the  Coart^f 
the  District  Munsif  of  Tripassore.  The  sale  was  directed  by  the 
District  Munsif  of  Tripassore.  Between  the  date  of  the  deortie  and 
the  sale,  the  village  in.  which  the  lands  were  situated  was  transfexred 
from  the  jurisdiction  of  the  District  Munsif  of  Tripassore  to  the  Dis- 
trict Munsif  of  Conjeveram. 

ffeldf  that  the  sale  was  a  nullity  and  eonferred  no  title  upon  the 
plaintiff :  but  that  the  plaintiff  was  entitled  to  recover  from  the  1st 
and  S!nd  defendants  the  amount  of  the  purchase  money  paid  by  him. 

1871.       npHIS  was  a  special  appeal  against  the  decision  of  £.  B.  Foord, 

&a'n7So  *^®  ^^^  ^^^^  ^^  Chingleput,   in  Regular   Appeal 

0/1869.      No.  95  of  1867,  modifying  the  decree  of  the  Court  of  the 

^  District  Munsif  of  Conjeveram  in  Original  Suit  No.  145  of 

1866. 

Tlie  plaint  set  forth  that  the  plaintiff  purchased  at  a 
sale  by  auction,  ordered  by  the  District  Munsif 's  Court  of 
Tripassore,  half  a  share  in  the  village  of  Aranvayal,  but  that 
while  he  was  cultivating  the  lands  forming  the  said  share, 
the  defendants  from  6  to  16,  at  the  instigation  of  the  defen- 
dants from  1  to  6,  took  wrongful  possession  thereof.  The 
plaintiff  therefore  sued  to  establish  his  light  to  11^  cawnies 
of  land  and  to  recover  Rupees  496-10-6  on  account  of  loss  of 
produce. 

The  defence  of  the  1st  defendant  .was  that  out  of  the 
lands  claimed,  .cawnies  2-1-2  were  not  mentioned  in  the  sale 
certificate  of  the  District  Munsif 's  Court,  and  that  the  plain- 
tiff was  not  entitled  thereto.  He  further  pleaded  that  the 
plaintiff  had  purchased  the  lands  at  auction  on  his  (1st  de* 
fendant's)  behalf.  « 

The  4th  and  5th  defendants  denied  having  taken  wrong* 
ful  possession  of  the  lands. 

The  remaining  defendants  were  ex-pa/rte. 

The  District  Munsif  gave  judgment  confirming  plaintiff's 
title  to  the  enjoyment  of  the  whole  of  the  land  claimed. 

(a}  Present :— Scotlaudi  0.  J,  and  Innea,  J. 
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He  adjudgea  thftt  the  and,  4th,  8th,  libh  and  ISih  defen-    ,  la^l-  . 
dants  shaald  pay  pbiutiff  Rupees  254-12-0,  on  account  of  loss  a  a.  No.  420 
of  produce.    He  exduded  the  1st  deJGondant  from  liability     9/^^^^*  ^ 
for  loss  of  produce  sustained  by  plaintiff,  and  the  remaining 
defendants  fiom  any  liability  wjiatever. 

The  Ist  def(Midant  appealed  against  the  decision. 

It  was  adnutted  at  the  hearing  of  the  appeal,  by  the 
plaintiff's  pleader,  that  the  sale  certificate  he  obtained  from 
the  Munsif 's  Court  only  showed  tliat  9^  cawnies  of  land 
were  punshaaed  by  him  at  auction. 

The  Civil  Judge  modified  the  decision  of  the  Lower 
Court  and  adjudged  that  plaintiff's  Tight  to  9^  cawnies  only 
be  established. 

The  plaintiff  appealed  specially  to  the  High  Court 
against  the  portion  of  the  decree  of  the  Civil  Judge  wherein 
plaintiff's  claim  was  disallowed,  on  the  following  grounds  :— 

The  plaintiff  is  entitled  to  the  disallowed  piece  of  land 
under  the  sale  certificate. 

The  plaintiff  is  entitled  to  recover  on  the  whole  half  of 
one  pui^,  of  the  whole  lands  in  the  village,  and  unless 
the  disallowed  portion  is  added  to  the  part  decreed,  the 
plaintiff's  share  cannot  amount  to  the  said  half  pungu. 

Upon  the  hearing  of  the  special  appeal  issues  were 
sent  to  the  Civil  Court  In  the  return  it  appeared  that  the 
plaintiff  purchased  the  land  at  an  auction  held  by  the  Dis- 
trict Munsif  of  Tripafisore  in  execution  of  a  decree  against 
th  e  1st  and  2nd  defendants,  said  that  the  sale  was  directed 
after  the  village  in  which  the  lands  were  situated  was 
transferred  from  the  jurisdiction  of  the  District  Munsif  of 
Tripassore  to  the  jurisdiction  of  the  District  Munsif  of  Con^ 

jeeverami 

Mama  Row,  for  the  special  appellant,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^Upon  the  first  of  the  findings  returned 
by  the  Civil  Court,  we  are  of  opinion  that  the  objection  of 
the  feapondents  is  fatal  to  the  plaintiff's  title  as  pur- 
flliaser  under  the  sale  in  execution.  After  the  valid  transfer 
of  the  village,  of  which  the  lands  in  dispute  form  a  part,  from 
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/<i*^^^'i8  *^^  jurisdiction  of  the  Tripassor^  District  Munsif'B  Coiurt 
S.  A,  No.  420  ^  ^®  jurisdiction  of  the  Court  of  the-Conjeveram  District 
0/1869.  Munsif,  the  power  of  the  former  Court  to  issue  process  of 
execution  for  the  attachment  and  sale  of  the  land  in  dispute 
ceased.  The  only  power  which  that  Court  then  had  aj» 
respects  execution  against  such  lands  was  that  provided  for 
by  Sections  284  and  286  of  the  Code  of  Civil  Procedure  re- 
lating to  the  execution  of  decrees  against  property  out  of 
the  jurisdiction  of  the  Court  passing  the  decree. 

By  the  sale  in  the  present  case,  therefore,  no  titie  could 
pass  to  the  plaintiff  from  the  Court  of  the  District  Munsif 
of  Tripassore.  The  sale  was  a  mere  nullity :  as  completely 
so  as  if  the  Village  had  never  been  within  that  Court's 
jurisdiction* 

It  follows  that  the  decrees  of  both  the  Lower  Courts 
must  be  reversed.  But  the  plaintiff  is  entitled  to  be  secured 
the  return  of  his  purchase  money,  which  has  been  paid  over 
to  the  execution  creditor,  who  is  not,  it  appears,  a  party  to 
the  suit.  The  1st  and  2nd  defendants  (the  judgment 
debtors)  have  had  the  benefit  of  the  money  ho  paid  in  dis- 
charge of  their  liability  to  the  execution  creditor,  and  it  would 
be  inequitable  that  they  should  have  the  restoration  of  the 
land  (which  is  the  effect  of  the  annulment  of  the  sale)  with- 
out being  bound  to  reimburse  the  plaintiff,  who  has  not  been 
guilty  of  any  impropriety  of  conduct  with  respect  to  the 
execution  and  sale. 

The  decree  of  this  Court  will,  therefore,  order  the  pay- 
ment to  the  plaintiff  by  the  1st  and  2nd  defendants  of  the 
amount  of  such  purchase  money  within  six  weeks  from  the 
date  of  the  decree — and  q,lso  that  in  the  event  of  the  land 
being  sold  in  execution  to  satisfy  the  said  amount  for  more 
than  sufiicient  to  discharge^the  said  debt,  the  balaiy^e  of  the 
purchase  money,  if  not  xnoxe  than  equal  to  the  amount  of  the 
interest  on  the  said  debt  at  the  rate  of  6  per  cent,  per  annum, 
or  if  more,  so  much  thereof  as  shall  be  equal  to  the  said 
amount,  be  paid  over  to  the  plaintiffs 

Our  decision  upon  this  objection  renders  mmecessaiy 
the  expression  of  our  opinion  upon  the  objection  raised  by 
atke  appellant.  The  parties^  we  think,  diould  bear  their  own. 
coats  in  this  and  both  the  Lower  Courts. 
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appellate  SuriiArictioit  (a) 

Beferred  Case  No.  46  of  1870. 
Kahasami  Aien  against  M  an jeya  Pillal 

SeetioD  7  of  Madras  Act  VIII  of  1865  applies  to  cases  where  the 
landlord  is  the  exclasive  proprietor  of  both  the  m6IwaruQi  and  the 
miriaiwariim  and  the  tenant  has  no  saleable  interest  in  the  land. 

rpHIS  was  a  case  referred  for  the  opinion  of  the  High  Court       1871. 
J-     by  V.  Bamasami  Aiyer,  the  District  Munsif  of  Trivadi,  it.  a  No.  46 
in  Suit  No.  193  of  1870.  p'ofim. 

This  is  a  suit  brought  for  recovery  of  Rupees  39-2-0 
as  rent  due  for  the  latter  half  of  Fusly  1276,  on  mahs  9  and 
gulies  47  of  nunja  and  punja  land,  held  and  enjoyed  by  the 
defendant  in  the  said  Fusly. 

The  defendant,  admitting  that  he  cultivated  and  enjoyed 
the  land,  pleads  that,  no  puttah  and  muchilika  having  been 
exchanged  in  the  said  Fusly,  the  suit  is  not  sustainable 
under  Section  7  of  the  Bent  Recovery  Act  (Madras  Act  No. 
Vni  of  1865.) 

The  case  was  heard  before  me  on  the  4th  day  of  July 
1870,  and  was  adjourned  for  further  consideration  subject  to 
the  decision  of  the  High  Court  upon  the  following  case  : — 

The  fEtcts  of  the  case  are  as  follows : — The  land  for 
which  rent  is  claimed  forms  part  of  the  estate  of  "  Thatti- 
mal  Padugai"  entirely  exempt  from  the  payment  of  revenue 
to  Government;  and,  as  certified  by  the  Collector  of  Tanjore 
in  his  letter  to  the  Civil  Court  under  date  the  8th  September 
1870,  the  Palace  authorities  at  Tanjore  are  the  exclusive 
proprietors  of  both  warums  or  shares  thereof,  viz-,  the  mirisi- 
w^arum  and  m^warum. 

The  plaintiff  held  the  farm  of  the  said  estate  from  the 
Palace  authorities  for  3  Fuslies,  viz.,  1273  to  1275,  and,  on  the 
15th  August  1863,  sub-rented  the  land  aforesaid  to  the  de« 
fondant  for  the  same  period  under  an  agreement  (exhibit  A) 
obtained  from  him  to  the  effect  that  he  should  pay  a  rent  of 
Rupees  78-4-0  per  Fusly  by  two  instalments^  viz^  Rupees 
39-29  la  September  and  Rupees  39-2-0  in  March. 

The  defendant  acted  up  to  the  conditions  of  A.  up  ta 
the  end  of  Fusly  1275,  when  the  term  of  the  plaintiff's  fana* 

{a)  Present  •.—SootUndj^C.  J.  and  lanes,  J, 
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^^^1-      as  well  as  the  defendant's  sub-reoi  expired  together ;  but  th* 
It.  C.  No,  46  d^eiidant,  however,  continued  to  hold  possession  of  the  land 

■  ^f  ^^^^- in  Fusly  1276,  while  the  plaintiff  again  became  the  farmer  of 

the  said  ''Thattimal  Padugai"  estate  for  Foslies  1276  to  127a 
under  a  document  obtained  by  him  from  one  Bama  Unpen* 
to  whom  the  Palace  authorities  had  leased  it  out  for  tiiose 
Fttslies. 

Now  the  plaintijB^  as  farmer  of  the  said  estate  for  Fusliea 
1276  to  1278,  sues  to  recover  Rupees  ^-2-0  as  rent  due  for 
the  latter  half  of  Fusly  1276,  aJleging  that,  notwithstanding 
the  expiration  of  the  term  limited  in  A,  the  defendant  held 
and  enjoyed  the  land  in  Fusly  1276  and  was  therefore  liaUe 
to  pay  rent  at  the  rate  fixed  in  A,  and  that  the  rent  due  for 
the  first  half  of  the  said  Fusly  became  barred  by  lapse  of  time. 

The  defendant  allows  that  he  cultivated  aind  a^joyad 
the  land  in  the  said  Fusly,  but  pleads  that  the  suit  is  baned 
by  Section  7  of  the  Bant  Becovaiy  Act,  no  puttahs  and 
muchiUkas  having  been  exchanged 

The  counsel  for  lihe  plaintiff  admits  tiiat  in  Fusly  1276 
BO  puttahs  and  muchilikas  were  exchanged,  tendtt?ed,  or 
dispensed  with  in  the  manner  prescribed  by  the  said  Section^ 
and  that  the  plaintiff  took  no  lease  or  agreement  in  writing 
from  the  defendant  specifying  the  rent  to  be  paid  by  him 
in  respect  of  the  said  land,  but  argues,  Istly,  that  Section  7  of 
the  Act  had  no  application  to  cases  wherein  the  landlord  was 
himself  the  proprietor  of  both  warums  of  the  land,  and  the 
tenant  had  no  interest  whatever  in  the  soil,  and  2ndly,  that 
the  defendant  having  cultivated  and  enjoyed  the  land  in 
Fusly  1276,  i.  e.,  after  the  expiration  of  the  term  of  his  sub* 
rent,  was  liable  to  pay  rent  at  the  rate  fixed  in  A. 

On  the  other  hand  the  counsel  for  the  defence  contends 
that,  no  puttahs  and  muchilikas  having  been  exchanged  in 
Fusly  1276,  be  was  not  a  person  bound  to  pay  rent  to  the 
landlord  within  the  meaning  of  Section  1  of  the  Act. 

UpoA  the  foregoing  &cts  and  argunumts,  I  was  of  opinion 
that  the  position  of  the  Tanjore  Palace  authorities  *i¥ith 
xespeot  to  the  land  in  question  was  either  that  of  a  Jagbirdar 
or  Inamdar  ffeferred  to  in  Section  1  of  the  Act ;  that.the  plain- 
tiff, being  jcojofeasedly  a  fanner  of  the  said  land  from  the  said 
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tfthce  aothoriiiesy  was  a  landholder  wiUun  the  meamng  of       1871. 
ih«  said  Section,  and)  as  sudi,  was  boimd  by  Section  3  of  the  h  c^}^  ^ 
said  Aet^  to  exchange  puttahs  and  muchilikas  with  his  te^     ^  ^870. 
nants,  and  that  the  plaintiff's  counsel  having  admitted  that 

no  puttaha  adid  muehil&as  had  been  exda^anged^  tendered,  or 
diap<ttksed  with  in  Fusly  1276^  the  suit  was  not  sustainable 
agaiDft  the  defendant  under  Section  7.  I  was  furtii^r  of  (pi- 
nion that,  whether  the  defendant  had  or  had  not  a  saleable 
interest  in  the  land,  he  was  still  a  tenant  within  the  mean- 
ing of  Sections  1  and  38  of  the  Act,  and  that  even  assum- 
ing that  Section  7  had  no  application  to  cases  wherein 
the  landlord  was  the  exclusive  proprietor  of  both,  warums^ 
the  bare  admission  of  the  defendant  that  he  cultivated  and 
enjoyed  the  land  m  IWy  1276^  would  not  entitle  the  plaintiff 
to  recover,  the  latter  havingfailed  to  take  any  lease  or  agrees* 
ment  in  writing  from  the  defendant  specifying  the  rent  to 
be  paid  by  him  for  that  Fusly,  as  prescribed  by  Section  13. 

The  questions  for  the  decision  of  the  High  Court  are 
L  Whether  Section  7  of  the  Rent  Becoveiy  Act  (Madras 
Act  No.  VIII  of  1863)  has  application  to  cases  wherein  the 
landlord  was  the  exclusive  proprietor  of  both  the  m^- 
warum  and  mir^warum  thereof  and  the  tenant  had  no 
saleable  interest  in  the  soiL 

U.  If  Section  7  had  no  application,  would  the  bare  ad- 
mission of  the  defendant  that  he  cultivated  and  enjoyed  the 
land  in  Fusly  1276  entitle  the  plaintiff  to  recover  rent  for 
that  Fusly,  in  the^absence  of  any  such  lease  or  agreement  in 
writing  as  is  preaeribed  by  Section  13  of  the  Act 

No  Counsel  were  instructed. 

The  Court  delivered  the  followbg 

JUDOMBNT  :^This  is  a  suit  to  enforce  payment  of  rent 
claimed  to  be  due  by  the  defendant  as  tenant  to  the  plaintiff* 
We  have  no  doubt  that,  with  respect  to  the  right  to 
maintain  such  a  suit^  the  plaintiff  is  one  of  the  landlords  to 
whom  Section  7  of  Madras  Act  VIII  of  1865  is  applicable. 
He  comes  literally  within  the  first  of  the  two  interpreta* 
tions  of  **  landholders''  in  Section  1,  and  every  such  land- 
holder is  required  by  Section  3  to  enter  into  written  en« 
gagraaents  by  puttah  and  muchilika  with  his  tenants ;   and 
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r  ^^^*  ,p   *^  *^  suits  brought  to  enforce  the  terms  of  a  tenancy,  in 
R  a  No,  46  <i^^  ^  which  puttahs  and  muchilikas  should  have  been 
^1870.     exchanged  in  compliance  with  Section  3,  the  provisions  of 
Section  7  are  applicable. 

We  find  nothing  in  the  Act  to  warrant  the  distinction 
attempted  to  be  made  at  the  hearing  before  the  District 
Munsif  with  respect  to  landlords  who  have  the  right  to 
both  the  m^warum  and  mir&siwarum* 

We  have  no  doubt  also  that»  whatever  be  the  nature 
of  a  tenancy  created  by  a  landholder  who  is  within  Section 
3,  a  suit  to  enforce  its  terms  is  subject  to  the  enactment  in 
Section  7. 

We  therefore  return  an  opinion  in  the  negative  on  the 
first  question  submitted,  and.  as  the  second  question  is  con- 
ditional upon  Section  7  having  no  application  to  the  case, 
it  is  unnecessary  to  consider  it 

We  do  not  think  that  the  agreement  under  which  de* 
fendant  held  (exhibit  A)  can  be  said  to  be  impliedly  a  con- 
tinuing contract  of  tenancy  with  the  plaintiff  under  his 
new  lease.  Its  operation,  we  think,  terminated  with  the 
former  lease  to  the  plaintiff  under  which  it  was  granted. 
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^lipellate  SurtiKlrtction.  fa) 

BegvZar  Appeal  No.  31  of  1870. 

Annavunabavan Appellant. 

Itasawiey  Fillai  aad  4  others...    Reapovde^iis. 

The  plaiotiff  aned  to  reoover  oeitaio  land  which  had  been  hypo* 
thecated  to  him  in  1843,  and  snbaequeDtly  sold  to  him  in  1868.  while 
under  attachment  in  execution  of  a  decree  in  a  suit  brought  by  the 
plaintiff  to  establish  his  hypothecatory  claim.  The  3rd  defendant 
claimed  uoder  a  mortgage  prior  in  date  to  the  hypothecation  to  the 
plaintiff,  and  under  a  sale  prior  in  date  to  the  sale  to  the  plaintiff, 
made  to  the  3rd  defendant  whilst  the  land  waa  under  attachment  in 
execution  of  the  deoree  to  the  plaintiff. 

^tftfl^  that  the  sale  to  the  3rd  defendant,  which  was  made  not 
under  any  agreement  with  the  plaintiff  for  the  satisfaction  of  the 
decree  through  the  Court,  was  invalid  by  reason  of  Section  240  of  the 
Civil  Procedure  Code  ;  but  that  the  alienation  to  the  plaintiff,  the 
decree  holder,  during  the  attachment  to  satisfy  the  decree,  which  waa 
duly  sanctioned  by  the  approval  of  the  Court  which  issued  the  pro- 
cess of  atUohment,  was  indid. 

fllHIS  was  a  Regular  Appeal  against  the  decision  of  W.  M.        ]87i. 
^     CadeU,  the  Acting  Qvil  Judge  of  Trichinopoly,  in  On-  /^^^j^^  ^l'^ 
Suit  No.  40  of  1868.  '  </'i870. 


The  suit  was  for  the  recovery  of  lands  together  with 
the  mesne  profits  accruing  thereon,  the  value  being  estimated 
at  Rupees  1,146-12-2. 

The  plaintiff  asserted  that  one  Letchumana  Pillai,  a 
divided  tmele  of  the  1st  and  2nd  defendants^  in  the  year  1843 
executed  two  bonds  of  hypothecation  to  the  plaintifi's  father, 
and  died  sometime  afterwards  issueless ;  that  the  1st  and 
Snd  defendants  then  became  his  heirs,  when  the  plaintiff 
sued  them,  in  Suits  Nos.  78  and  79  of  the  late  Sadr  Amines, 
file,  for  the  amount  of  these  bonds,  and  obtained  decrees  in 
his  &vor  ;  that  subsequ^itly  plaintiff  got  the  property  spe- 
cified in  the  bonds  attached  in  satisfaction  of  the  decrees, 
when  the  3rd  defendant  put  in  a  petition  alleging  l^at  he 
l|ad  purchased  the  lands  from  one  Comaravanathrijran ;  that 
this  petition  was  rejected,  and  that  the  3rd  defendant  again 
iostituted  the  suit>  Original  Suit  No.  26  of  1 862,  to  establish 
his  right ;  that  the  suit  was,  however,  dismissed,  as  also  the 
Appeal  Suit  therefrom.  No.  74  of  1865 ;  that  the  plaintiff  then 
again  applied  for  execution  against  the  lands,  when  the  Srd 
defendant  presented  a  petition  along  with  an  agreement, 

(«)  PreaenV:— SootUnd,  C.  J.  sad  Iane%  J. 
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^r^'is  ^^^  promising  to  pay  up  the  amount  duo,  but  this  petition 
£"271^781  was  again  rejected;  ^nd  that  the  1st  and  2nd  defendants 
*^  ^^^^'  having,  on  the  28th  April  1868,  sold  the  lands  hypothecated 
to  the  plaintiff  for  the  decree  amount,  the  property  was  re- 
leased from  attachment,  but  as  the  defendants  remained  in 
forcible  possession  of  the  property,  and  the  3rd  and  4th  de- 
fendants had  assisted  in  oarrying  away  the  produce — hence 
the  suit  was  instituted. 

The  1st  defendant  in  his  answer  contended  that  only 
Eupees  1,020-1-0  were  due  under  the  two  decrees  passed  in 
Suits  78  and79of  1854  of  the  Sadr  Amin's  Court,  vi£.,Rupee8 
512-11-0  inNo.78,  and  Rupees  607-6-0  in  Suit  No.  79  ;thatit 
was  agreed  in  the  presence  of  certain  persons  that  the  lands 
hypothecated  were  to  be  sold  for  Rupees  2,000,  and  that  after 
deducting  therefrom  the  sum  of  Rupees  1,020-1  due  by  him 
(1st  defendant),  the  remaining  sum  of  Rupees  979-15-0  was 
to  be  paid  him  by  the  plaintiff ;  that  although  the  deed  of 
sale  was  accordingly  drawn  up,  still  the  same  had  not  been 
formally  completed,  and  that  the  allegation  of  the  plaintiff 
that  the  sum  of  Rupees  2,000  was  due  under  the  said  decrees 
was  altogether  false. 

Ist  defendant  further  expressed  his  willingness  to  abide 
by  the  said  deed,  provided  he  was  paid  the  sum  of  Rupees 
979-15-0,  failing  which  he  prayed  the  deed  might  be  declared 
to  be  null  and  void. 

The  3rd  defendant  asserted  that  the  land  claimed  in  the 
plaint  originally  belonged  to  Letchumana  Pillai,  the  divided 
uncle  of  the  1st  defendant ;  that  it  was  first  mortgaged  in 
the  year  1838,  and  finally  sold  with  certain  other  lands  to 
one  Comaravanathriyan  in  the  year  1846  for  the  sum  of 
Rupees  1,000 ;  that  the  said  C!omaravanathriyan,  who  was 
enjoying  the  lands  up  to  the  year  1860,  then  sold  them  to 
him,  3id  defendant^  for  the  sum  of  Rupees  1,600,  and  also  put 
him  in  possession,  together  with  the  title-deeds,  and  that 
he  (3rd  defendant)  had  ever  since  enjoyed  the  same ;  that 
after  the  death  of  Letchumana  Pillai  his  brother  Muthucar* 
uppa  Pillai  (who  was  also  the  1st  defendant's  father)  inherited 
the  deceased's  property  under  Hindu  Law,  and  was  thus 
alone  the  owner  thereof,  but  not  the  2nd  defendants 
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That  the  Isfc  defendant  had  not  only  in  the  year  1857  _  ^^^i. 
executed  an  agreement  to  the  said  Comaravanathriyan  sup*  jg.  a.No,z\' 
porting  his  right  to  the  said  land,  but  had  also  subsequently      o/iS70. 
enjoyed  a  portion  thereof  on  mortgage  and  sale. 

That  although  the  suit,  Original  Suit  No.  26  of  1862, 
brought  by  him  in  this  Court  for  the  release  from  attach- 
ment of  the  lands  specified  in  the  plaint,  was  dismissed, 
the  sale-deed  of  1846  was  not  proved,  still  the  1st  defendant 
admitted  the  genuineness  of  the  deed,  and  that  the  same  was 
therefore  valid. 

That  subsequent  to  the  dates  of  the  original  and  appeal 
decrees,  or  in  September  1866,  theilst  defendant  had  executed 
an  agreement  to  the  Srd  defendant,  which  had  been  regis* 
tered,  declaring  the  sole  right  of  the  Srd  defenoant  to  the 
lands  in  question,  and  that,  therefore,  the  sale  of  the  lands  in 
the  year  1868,  as  alleged  by  the  plaintiff,  could  not  be  held 
to  be  valid. 

That  the  suit  was  barred  by  the  Law  of  Limitation, 
and  that  the  plaintiff's  purchase  was  altogether  invalid,  in- 
asmuch as  the  seller  was  not  in  possession  of  the  property 
sold  since  the  year  1846. 

The  following  were  the  issues  directed  l^  the  Court  to 
be  tried  on  the  16th  July  1869, 

1st  issue  to  prove  that  the  sale  to  the  plaintiff  was  duly 
made,  and  that  the  full  amount  of  consideration  as  specified 
in  the  sale-deed  was  given. 

The  2nd  issue  was  whether  the  suit  was  barred  by  the 
Limitation  Act 

The  Civil  Judge  delivered  the  following  Judgment : — 

In  this  case  it  seems  unnecessary  to  go  at  length  into  all 
the  evidence  adduced  by  the  parties,  the  main  point  for 
decision  being  simply,  was  the  sale  of  the  property  to  the 
plaintiff  a  good  and  valid  transaction  or  the  contrary. 

To  support  his.  claim,  the  {daintiff  has  produced  ten 
exhibits,  but  it  rests  mainly  if  not  entirely  on  the  document^ 
exhibit  A,  and  the  evidence  adduced  in  support  of  it. 

The  plaintiff  has  cited  rax  witnesses,  of  whom  two  speak 
as  to  the  execution  of  the  document  in  question,  but  even 
these  admit  that  no  consideration  at  all  was  paid  at  the  time. 


f$  HABEAS  HiaH  COUBT  BXPOBIS. 

1871.       fnd&U  the  idx  ooncur  in  Btatixng  that  the  laad  bdU  wbs  at 
JL  A,  ya.  81  ^®  time  not  in  posaeafiion  of  the  Ist,  but  of  the  9id  defendant^ 
^-^  '^^^     and  that  for  a  aeries  of  years. 

It  ifl  also  proved  by  the  eyidenoe  of  the  witnesses  fot 
the  Srd  defendant  that  in  the  year  1866,  he,  1st  d^endant, 
resigned  altogeth^  his  daim  to  the  land  and  executed  an 
agreement,  exhibit  YIII,  to  that  edSTect.  This  he  denied  in 
his  examination,  bat  in  the  Sessions  just  closed  he  has  been 
tried  and  found  guilty  oi  giving  false  evidence  in  making 
such  denial,  and  yet  two  years  afterwards,  he  seUs  again 
land  to  which,  and  by  his  own  deliberate  act,  he  has  alto- 
gether forfeited  his  daim. 

It  must  also  be  observed  that  the  1st  defendant  ha^ 
been  committed  to  take  his  trial  for  deliberate  and  wilful 
perjury  in  denying  certain  documents  to  which  his  signature 
was  affixed,  and  there  can  be  but  little  doubt  but  that  this 
suit  has  been  brought  in  collusion  with  him. 

The  Court  is,  therefore,  of  opinion  that  the  plaintiff  is  only 
entitled  to  receive  the  sum  of  Rupees  905  from  the  Srd  de- 
fendant, under  thetermsof  docttm^itexhibityiII,a8  awaided 
in  Original  Suits  Nos.  78  and  79  of  1854. 

Eadi  party  to  bear  their  own  oostfli 

The  plaintiff  appealed  to  the  High  Court  at  Madias 
against  the  decree  of  the  Civil  [Judge  for  the  following  rea- 
sons:— 

Isi  The  decree  of  the  Civil  Judge  is  against  the 
weight  of  evidence  and  contrary  to  law. 

2nd.  The  Civil  Judge  has  misapprehended  the  real 
points  in  the  case. 

Srd.    The  document  A  is  valid  and  binding. 
Miller,  fm  the  appellant^  the  plaintiff 
The  Court  this  day  delivered  the  following 

Jttdgment  : — In  this  case  plaintiff  sues  to  enlbrce  a  sale 
of  property  which  had  been  hypothecated  to  his  father  in 
1843,  and  subsequently,  while  imder  attachment  in  execu- 
tion of  decrees  78  and  79  which  had  estabHsbed  plaintiff's 
hypothecatory  daim,  sdd  to  plaintiff  by  the  heirs  of  the  (»i* 
gioal  judgment-debtor  for  the  deoraeiaaoanit  Tfabsalc 
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made  IB  1868.    The  first  defendaBt  oontended  that  a  c6rW     ,  ^^^^o 

January  lo. 

portion  of  the  consideration  for  the  sale  -was  still  due.  Sid  jj.  ^,  nq,  31 
defendant  set  up  a  mortgage  of  the  property  in  1838  by  the  f^f^^'^^'. 
uncle  of  Ist  defendant  to  a  third  person  Comarayanathriyan, 
to  whom  in  1846  it  was  sold.  He  said  |  that  this  person  en* 
joyed  till  I860,  when  he  sold  the'property  to  3rd  defendant^ 
and  that  he  has  since  been  in  enjoyment  of  it ;  that  in  1857 
the  title  of  his  vendor  was  admitted  by  Ist  defendant  in  an 
agreement  in  writing,  and  that  although  the  Suit  No.  26  of 
1862,  brought  by  him  to  set  aside  the  attachment  made  in 
execution  of  the  decrees  78  and  79,  was  dismissed  on  the 
ground  that  ihe  execution  of  the  deed  of  sale  in  1846  was 
not  proved,  stillt  as  1st  defendant  had  in  1866  executed  and 
registered  an  agreement  in  3rd  defendant's  favour,  acknow- 
ledging his  title,  the  subsequent  sale  to  pkuntLS  in  1868  was 
ineffectual  to  pass  the  property. 

The  Civil  Judge  dismissed  the  plaintiff's  claim  to  the 
property,  considering  (as  we  understand  the  language  of  his 
judgment)  that  he  had  fiedled  to  prove|payment  of  the  con- 
sideration for  the  sale,  and,  therefore,  no  title  passed  by  the 
instrument  of  sale  in  1868,  but  decreed  payment  to  him  by 
the  Srd  defendant  (to  whom  the  Civil  Judge  seems  to  have 
held  that  the  1st  defendant's  title  passed  under  the  docu* 
ment,  exhibit  8)  of  the  sum  which  he  foiind  due  under  the 
decsrees  in  the  suits  78  and  79  of  1854. 

No  attempt  has  been  made  on  the  part  of  the  respon- 
dents to  resist  the  appeUant's  objection  that  the  Civil  Court 
erred  in  holding  the  iostrument  of  sale  to  the  plaintiff  (ex- 
hibit A)  invalid : — and  it  is  clear  that,  being  a  fuUy  perfected 
sale  for  a  valuable  consideration,  the  non-payment  of  the 
balance  of  the  consideration,  after  deducting  the  amount  due 
vnder  the  decrees,  is  not  a  ground  for  invalidating  the  effect 
of  the  instrument  as  a  transfer  of  the  vendor's  right. 

The  first  question  for  determination  is,  whether  the  Srd 
defendant  became  entitled  to  the  land  in  dispute  under  the 
document  (exhibit  8)  subject  to  the  payment  of  the  plain- 
tiff's mortgage  debt,  his  claim  through  Comaravanatbriyan 
being  concluded  by  the  decree  in  the  Suit  No.  26  of  1862. 
9oWf  assuming  that  document  to  be  in  terms  a  fresh  transfer 
id  the  let  defendant's  right,  it  clearly  had  no  such  legal  opera- 
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1871.  iaon  by  force  of  Section  240  of  the  Code  of  Civa  Procedure. 
b.^a!no.  si  I^  appears  to  have  been  eflTected  while  the  plaintiflTs  attach- 
o/  1870.  ment  of  the  property  was  in  operation  and  not  under  any 
ilgreement  with  the  plaintiff  for  the  satisfaction  of  the  decree 
through  the  Court :  and  that  Section  declares  that  any 
private  alienation  of  the  property  attached  whether  by  sale, 
gift,  or  otherwise  during  the  continuance  of  the  attachment 
shall  be  null  and  void    The  3rd  defendant's  claim  of  title 

therefore  must  be  set  aside. 

The  second  question  is  whether  the  Section  does  not 
also  invalidate  the  instrument  of  sale  to  the  plaintiff,  the  at- 
tachment being  still  in  force  at  the  time  of  its  execution. 
That  would  no  doubt  be  its  effect  if  the  words  used  be  given 
a  strictly  literal  application.  But  we  are  of  opinion  that  the 
words  "  any  private  alienation"  were  not  intended  to  apply 
io  an  alienation  effected  with  the  acceptance  of  the  decree- 
hplder  to  satisfy  the  decree  and  duly  sanctioned  by  the  ap- 
proval of  the  Court  which  issued  the  process  of  attachment. 
This  is  clearly  shown,  we  think,  by  Section  245  of  the  Code 
providing  for  the  withdrawal  of  an  attachment  upon  satis- 
faction of  the  decree  otherwise  than  by  payment  of  the 
amount  decreed  and  all  costs  and  charges  into  Court.  Under 
this  provision  an  alienation  of  the  property  under  attach- 
ment, accepted  by  the  decree-holder  in  satisfaction  of  the 
decree,  may,  after  execution,  be  sanctioned  by  the  Court,  and 
an  order  thereupon  made  for  the  withdrawal  of  the  attach- 
ment. An  alienation  so  sanctioned  cannot  therefore  be  con- 
sidered as  one  to  which  Section  240  was  meant  to  be  appli- 
cable. As  then  the  instrument  of  sale  and  transfer  to  the 
plaintiff  was  duly  submitted  to  the  Civil  Court,  and  satis- 
faction of  the  decree  thereupon  entered  in  the  record  by  the 
Court,  it  operated,  in  our  opinion,  as  a  valid  conveyance  of 
the  vendor's  title  to  the  plaintiff.  For  these  reasons,  the 
decree  of  the  Court  below  must  be  reversed  and  possession 
of  the  land  in  question  decreed  to  the  plaintiff.  The  decree 
must  also  direct  an  enquiry  in  execution  as  to  the  amount 
of  mesne  profits  to  which  the  plaintiff  is  entitled  down  to 
the  execution  of  the  decree,  and  order  payment  of  the 
amount  found  due.  The  appellant,  we  think,  should  have 
his  costs  throughout. 

Appeal  alhtved. 
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Slpptllatt  SitrtfiOiittioii.  (a) 

BegvZar  Appeal  No.  75  of  1870. 

SuKRT  EuRDEPPA  axid  another. Appellants. 

GooNDAKUliL  Nagibebdi  and  3  others  ...Jteapondents. 

A  document  creating  tDd  transferring  a  right  of  use  of  growing 
toees  for  a  term  of  years  is  a  document  which  purports  to  create  or 
transfer  an  interest  in  immoveahle  property  within  the  Dteaning  of 
Section  13  of  the  Registration  Act  of  1864  ;  and  therefore  such 
■document)  if  not  registered,  is  inadmissible  in  evidence. 

THIS  was  a  regular  appeal  against  the  decision  of  0.  B.       1871. 
Irvine,  the  Acting  Civil  Judge  of  Bellary,  in  Original  -ji.  a^^  75 
Suit  No.  25  of  1869.  *>/^«7Q' 

The  plaintifiis  sued  to  have  their  right  established  to, 
and  to  be  put  in  possession  of,  and  to  draw  toddy  from 
certain  toddy  trees  specified  in  the  plaint,  for  a  term  named 
in  a  lease  alleged  to  have  been  executed  in  their  favor  on 
ihe  15th  October  1869  by  the  2nd  defendant.  The  {ilaint 
set  forth  that  the  2nd  defendant  derived  his  title  from  a 
previous  lease  executed  in  his  favor  by  the  Ist  defendant* 
thei  proprietor  of  the  trees,  on  the  16th'?February  1866, 
under  the  terms  of  which  lease  the  2nd  defendant  was  to 
enjoy  the  trees  for  a  period  of  five  years,  from  Fusly  1276 
to  1280. 

The  1st  defendant  denied  having  executed  the  lease  in 
favor  of  the  2nd  defendant,  and  pleaded  that  he  had  created 
a  right  to  the  3rd  and  4th  defendants. 

The  2nd  defendant  supported  the  plaintiff's  title, 
claiming  to  have  obtained  a  lease  of  the  trees  for  a  period  of 
five  years,  from  the  1st  defendant ;  that  for  three  years  of 
this  period  he  had  himself  enjoyed  the  trees,  and  for  the 
remaining  two  years  had  leased  them  to  the  plaintiflb. 

The  3rd  and  4th  defendants  admitting  that  the  2nd 
defendant  had  obtained  an  agreement  from  the  1st  defendant, 
under  which  the  latter  was  to  hold  the  trees,  afBrmed 
that  the  2nd  defendant  had  subsequently  broken  his  con- 
ixact  with  the  1st  defendant^  and  that  the  latter  had  conse- 
qnetitly  executed  a  lease  deed  in  favor  of  these  defendants 
Slid  put  them  in  possession  of  the  trees. 

(a)    Freaent  ;<*  HoUoway,  Acting  C.  J.  and  Kinderaley,  J. 


^2  XABKAS  filQH  OOUBT  UPOKOEL 

1871.  At  ihe  setiUemetit  of  iasaes,  the  Civil  Jadge  held  that 

R,  A.  No.  75  ^^^  document  purporting  to  have  been  executed  by  the  1st 
0/1870,  defendant  to  the  2nd  defendant  was  of  a  nature  requiring 
registration,  under  the  terms  of  Section  13^  Act  XYI  of  1864, 
and  that  it  did  not  oome  within  the  provision  of  that  Sec- 
tion, and  that  the  document  not  having  been  registered  was 
inadmissible  in  evidenca  That  the  1st  defendant  having 
denied  the  document,  the  2nd  defendant's  title  was  defective 
unless  the  document  could  be  admitted  and  proved.  That 
the  plaintiff's  case  being  dependent  upon  the  2nd  defendant's 
title,  fell  with  it,  and  the  suit  must  be  dismissed. 

The  plaintiffii  preferred  a  r^ular  appeal  to  the  High 
CSourt  on  the  ground 

That  the  decree  of  the  Civil  Judge  was  wrong  in  law 
in  holding  that  the  suit  was  not  sustainable  for  want  of 
registration  of  the  document  sued  on. 

Mayvs,  for  the  appellants,  the  plaintiffii. 

MiUer,  for  the  1st  respondent*  the  1st  defendant. 

O'Sullivcun,  for  OovXdf  for  the^'  Srd  respondent^  the  $rd 
defendant. 

The  Court  delivered  the  following  judgments. 

HoLLOWAY,  Acting  G  J.— The  question  is,  whether  2nd 
defendant's  document  has  been  rightly  rejected  because 
unregistered,  and  the  solution  of  this  question  depends 
upon  whether  it  purports  to  create  or  transfer  an  interest 
in  immoveable  property,  within  the  meaning  of  Section  13 
of  the  Registration  Act  of  1864. 

The  document  recites  a  lease  of  palm  and  date-trees  for 
five  years,  for  2,000  Rupees  per  annum,  for  the  eiyoyment  oi 
the  lessee  by  drawing  toddy  from  them,  the  Government 
tax  to  be  paid  by  the  lessee,  and  in  acknowledgment  of 
the  receipt  the  lessor  says  "  I  have  received  the  full  amount 
"  of  the  lease  of  the  said  date-trees." 

There  is  clearly  here  a  transferring  of  the  right  of  use 
of  growing  trees  for  a  period  of  five  years,  and  the  creation 
of  that  right  of  use  for  that  period.  Is  this  an  interest  in 
immoveable  property  ? 


M^^liiUtsr  feaay  te  d»fitied  to  to  4  ttpwiiy  In  a  ikii^r       im. 

^f  miflbfing  altoratioti  ^  the  relali^n  ^ pliiMi    laiiiioveaU-  ^  i!^?f 
lity  incApacHy  fet  duch  ttlteratfofi.  If,  however,  a  UiiBg  ma-      '^  "^Q- 
lit>t  cbad^  !t9  piMe  ^itlxmi;  ifijuiy  to  the  qnalityby  vMae 
of  ^hi<sh  it  ia^  -whak  R  ia,  itiB  itomet^ble. 

Certain  things,  such  as  a  piece  pf  land,  are  in  all  circum* 
stance  immoveable.    Others,  such  as  trees  attached  to  the 
gfoond,  are»  fio  loag  as^hey  are  so  attached,  immoveable  : 
when  the  severance  has  been  effected  they  become  moveable. 
A  docnmeot^  therefore,  evidencing  ba  interest  in  land,  muoit 
alwsys  reqoira  registration.    One  with  respect  to  trees  may 
or  may  not  require  it^  aoeording  te  the  character  of  the  trans- 
aotion.    If  the  parties  eontemplate   the  interest  passing 
after  the  conversion  of  the  immoveable  to  a  moveable,  it 
will  not ;  if  the  interest  passed  oontemplates  the  continu- 
ance of  the  quality  of  immoveability^  it  wilL     The  present 
doeoment  parses  not  only  a  right  of  user  for  five  years  in 
trees  rooted  in  the  soil,  but  a  right  ef  user  which  demands 
for  its  exercisid  that  they  shall  continue  as  growing  treee. 
t  can  entertain  no  doubt  that  it  both  creates  and  transfers 
an  interest  in  immoveables.    If  it  had  passed  a  five  year^* 
right  ot  taking  dll  palms  of  a  certain  age  for  planks,  I  should 
,have  thought  otherwise,  because  it  would  then  be  manifest 
that  the  thing  to  pass  was  a  moveable.  According  as  a  trans- 
action contemplates  them  as  in  a  state  of  attachment  to,  T>f 
of  deta^hitielit  firom,  the  soil,  the  interest  passed  will  be 
moveable  or  immoveable. 

I  am  equally  clear  that  the  transaction  is  not  within  the 
exception  as  creating  the  relation  of  landlord  and  tenant* 
It  would  be  quite  open  to  the  lessor  to  pass  the  land  to 
another,  or  to  keep  it  in  his  own  hands,  as  he  appears  to  have 
done.  There  is  no  interest  in  land,  but*  in  certain  inmiove- 
ables  which  are  so  as  an.ii£ces8ory  to  the  land.  I  am  of 
opinion  that  the  appeal  must  be  dismissed  with  costs. 

Note,  linger  I.  881. 

KiNDKBSLET,  J. — I  am  of  the  same  opinion.  It  is  impos- 
sible to  maintain,  in  this  case,  that  the  trees  were  not  treated 
by  the  parties  as  immoveable  property.  This  differs  from 
the  case  of  trees  sold  with  a  view  to  their  being  cut  down 
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;aA  iimbet ;  for,  in  thU  ease  it  -was  neeeBsavy  for  the  enjoy- 
-  ment  of  the  l^aae  tbat  the  twee  should  remain  rooted  in 
.  the  ground  for  the  long  period  of  five  jeais.    There  is,  per- 
^hapsy  more  difficulty  in  distinguishing  this  case  from  those 
in  which  a  particular  crop  of  fruit»  such  as  apples  or  man- 
goes, not  yet  matured|  is  sold.    But  if  the  sap  of  the  tree 
be  not  more  essentially  a  part  of  the  tree  itself  than  the 
fruit  of  it,  the  length  of  time  over  which  thejease  in  this 
case  was  to  extend  certainly  conveyed  an  interest  in  the 
'preservation  of  the  trees.    It  seems  dear  that  the  lease  by 
the  Ist  defendant  to  the  2nd  defendant  purported  to  con- 
Tey  an  interest  in  the  trees,  and  that  the  trees  were  im« 
'  moveable  property.  I  think  it  equally  clear  that  the  case  does 
-not  come  within  the  proviso  to  Section  13  of  the  Begis- 
'tration  Act,  1864,  since  it  was  not  executed  between  land- 
lord and  tenant  relative  to  land.  It  is  quite  a  usual  arrange- 
'  ment  in  the  Madras  Presidency  to  let  the  land  separately 
from  the  trees  standing  upon  it    And,  though  it  may  hare 
been  necessary  for  the  lessee  to  enter  upon  the  land  for  the 
limited  purpose  of  tapping  the  trees,  and  removing  the  sap» 
]and  though  a  license  to  do  so  may  be  implied  in  the  lease, 
that  circumstance  did  not  make  him  in  any  sense  a  tenant 
of  the  land.    It  follows  that  the  lease  in  question  required 
registration ;  and,  not  having  been  registered,  it  was  rightly 
rejected. 

Appeal  dismisied. 


•  ( 


1CB&  JCABU  YAJXiMt  BtCB  dill  V.  AProHOI  IBRAHIM  SAIBL  75^ 

SljppeUitte  9tiffiE(liicttbn.  (a) 

Regular  Appeal  No.  28  0/  1870. 

Mbs.  Mabia.  Vabdcn  Seth  Sam. Appellant 

Appunbi  Ibrahim  Saib... Respondent 

Salt  to  recover  posseBsion  of  a  Mutah  from  which  plaintiff  had 
been  ejected  by  aD  order  of  Court,  pained  in  execution  of  the  decree- 
in  a  enit  to  which  be  was  no  party.  Plaintiff  claimed  under  a  deed  of 
sale  from  A.,  (a  purchaser  from  G.aud  O )  dated  11th  November  I860,. 
aiid  alleged  that  he  purchased  for  valuable  oonaideration  and, 
without  notice  of  any  other  claim.  Defendant  asserted  that  plaintiff 
purchased  fraudulentlv  with  notice  of  her  late  husband's  right  of 
purchase.  It  appeared  that  defendant's  husband  bsd  sued  C.  D  and. 
others  to  enforce  a  lien  upon  the  Mutah  and  obtained  a  judgment  of 
the  Privy  Council  upholding  his  lieu  and  declaring  its  priority,  over 
the  purchases  of  0  and  l3.  This  suit  was  pending  before  the. 
Privy  Council  at  date  of  ptaintifTs  purchase,  in  186S  deftodant'H 
husband  sued  C.  and  D.  for  specinc  performance  of  an  alleged 
agreement  for  sale,  dated  October  1851,  without  adducing  any 
evidence  as  to  the  existence  of  the  agreement,  and  got  a  decree  in 
his  &yor  because  the  Principal  Sadr  Amin  bad  said  in  the  original 
ease  that  O  and  D  had  agreed  to  sell  the  mutah.  The  present 
plaintiff  was  turned  out  of  possession  under  this  decree,  to  the 
proceedings  in  which  he  bad  in  vain  sought  to  get  made  a  partv,'« 
on  the  ground  that  he  was  affected  by  notipe  of  the  former  proceed*, 
ings.  He  sought  relief  under  Sec.  230,  Act  VlII  of  1859,  but  bis 
application  was  dismissed  and  he  then  commenced  this  suit.  The  Civik 
Judge  decided  in  favor  of  plain  tiff  :-^jGre^d,  confirming  the  decree  of 
the  Lower  Court,  that  this  was  •  case  of  a  vendee  of  property,  perhaps 
subject  to  a  lien,  turned  oat  upon  a  decree  against  other  peopl^ 
decJaring  the  holder  of  the  lien  the  owner  of  the  property,  and  that 
Iboegeotineutwas  wrongful  and  procured  by  a  gross  mwuss  of  the 
Court's  process. 

The  effect  of  notice  of  a  liipendttu  considered* 

Parties  seeking  speoiiBc  perfoimance  of  a  oeniraot  should  come 
to  the  Court  for  relief  within  a.  reasonable  time. 

r[8  ^mfi  a  regular  appeal  from  the  decision  of  E.  B.  Foord^       1^71* 
the  Civil  Judge  of  Qiingleput,  in  Original  Suit  No.  27.  j?.  a.  No,  28 
ofl866.W  Visro. 

The  suit  was  brought  to  recover  possession  of  the  Mutah. 
of  Tripaseore,  from  which  the  plaintiff  was  ejected,  on  the, 
16th  June  1863,  by  an  order  passed  by  the  Civil  Court  q£ 
Chingleput  in  execution  of  a  decree  obtained  by  the  late 
husband  of  the  defendant^  in  Original  Suit  No.  11  of  1862, 
to  which  the  plaintiff  was  not  a  party. 

The  plaintiff  claimed  to  be  entitled  to  the  property 
under  a  deed  of  sale  executed  on  the  11th  November  1860 
by  ttaghavulu  Chetti,  the  then  owner,  from  whom  he  (plain-' 
t^  alleged  that  he  pu^xshased  the  Mutah  in  dispute  for  Bu- 
gles 4^50,  and  was  in  possession  accordingly  from  22nd 
"'  *  (a)  Present :— Holloway  and  Eindersley^  J.  J.      ' 

(*j  SeilV.  M; H.  C.  «97.      '     ;.-:....-         -/ 
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1871.       March  1861  ui^  the  \eih  Jmm  186£^  "wb/m  )ib  was  ejected, 
Ja,  A,  No.  28  ^^^  ^^^  whei>.hei  purcba.3ed  itrhe  ha4  no.  notifie  of  defend- 
'-^  ^^^^-    »^*'»  ^»^.  li™l>and's  prior  right  of  purchase,  as  established 
in  Original  Suit:Na  11  dnSBl 

The  defe9(]^t  dQ]ii0d  that,  the  plaintiff  purchased  the 
property  for  yalvable  coDflidemtion,  and  asserted  that  he 
puirchai9€4  it  fraudulently  and  coUusively  for  a  fictitious 
OOBBJideratioii,  and  that  both  he  and  those  through  whom  he^ 
o^dj3»ed  had  i^ce  of  W  }ate  hujsband'fii.  night  of  puitcha^isg^ 
the  property.  She  ftirther  pleaded  that  this  suii^  based  emi 
tibo  same  cause^  of  action  a»  QrigiAsl  Suit  Na  6  of  186A», 
i^hich  waa  disniisse^t  tuy  the  High  Court  in  apqp^  was  bar*« 
1^  by  Section  281  of  the  Code,  of  Civil  Procedure^ 

# 

The  foUo^wing  iseves  were  framed, 

T.  Whether  pfadntiff  wa»  a  pur Aaser  for  vahte.  bomA 
j^id^andwithoujt.  notice,  of  defendant's  late  husband's  tight 
to  purchiuse^  and  if'  so,  'W'hefAker  phdntiil  has  an  equity 
siqimor  to  thai,  of  the  delendanit*. 

IL  Whether  the  awit  is  twrodl  by  Section  231  of  the 
Qbde  of  Oiril  Pi^eeedtim 

Th^  Judgment,  of  the  €i^  Judge  wqmt.  in  part  aar 
follows : — 

I  diaU  first,  dispose-  of  the  question  xmaA  ia  the,  2nd 
iasue^  and  I  am  of  opinion  that  the  suit  is  not  barred  by* 
Section  231  of  the  Code,  because  Original^  Suit  No.  8  of  186* 
was  not  disposed  of  on  its  merits,  but  on  the  technical  ground 
that,  as  plaintiff  sought  relief  under  Section  230,  he  ought 
to  have  appHed  to  the  Court  within  one  month  fhnn  the 
date  he  was  dispossessed  of  the  property.  My  finding  on 
the  2nd  issue  is,  therefore,  xn^  the  negative. 

With  regard  to  the  1st.  issue,  I  think  ihe  evidence  ad- 
duced by  plaintiff  clearly  proves  that  he  purchased  the  pro- 
perty for  valuable  consideration  bond  fide,  and  that  he  had 
no  notice  of  the  late  Mr«  Seth  Sam's  right  of  purchase.    It 

« 

appears  that  the  title^eeds  of  the  four  previous  owners.  o£ 
the.  estate  were  delivered  to  him,  that  he  was  put  in  possesr 
sion,.  and  that  he  remained  in  possession  of  the  property  for 
upwards  of  two.  years,  when  he  was  ejected,  in  execution  of 
the  decree  in  a  suit  to  whicl^ks  waa  not  a^party. 
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thtf  evidsBoe  of  tha  plaMiflTa  ^ineatfes,  on      1871. 
the  question  of  notice,  much  stronger  and  more  reliaj^e  taaa  jg.  ^.  i^o^  2g 
thikt  Educed  by  the  defendant,  and  even  if  credit  be  given    o/^WX 
to  tbe  statements  of  the  defendant's  Lat,  2ndt  and  3id  wit* 
neeses  on  that  point^it  does  not  appear  to  me  that  the  informa- 
tion said  to  have  been  giren  to  jdaintiff  hy  Venkat  Row,{«) 
amounted  to  more  than  mere  rumour,  of  which  phiintiif  was 
QOt  bouod  to  take  notiee.  (Qligden  on.  Vendsis,  Chapter  17.) 

The  suit,  moreover^  to  which  these  witnesses  evidently 
refer,  is  reported  in  IX,  Moort^s  Indian  Appeals,  pa^e  SOSi, 
and  was  brought  by  the  late  Mr.  Seth  Sam  not  to  enforce 
M»  nghi  io  pordkase  the  esiate^but  to  estabUshr  a  Ken  creat- 
ed by  the  deposit  of  its  title-deeda 

I  do  not  believe  the  statements  of  the  defendant's  4th 
and  5th  witnesses,  W  because  I  think  it  most  unlikely  that  the 
late  Mr.  Seth.  Sud».  who,,  it  is  admitted,  was  a  pmetising 
vakil  in  tha  late  9aAt  Ooust»  -wwAA  have- sent  a  vepbail  mes« 
sage  on  such  a  subject,  instead  of  (as  he  would  natuxaUy 
have  dos^)  seadliig  a  tetteir  axuikeepiAg  a  cofgr  of  ii 

X  think  the  facts  of  the  case  show  that  Mr.  Seth  Sam 
exhibited  no  intention  of  enforcing  hia  rig^t  to  purchase 
the  estate  untQ  1862,  when  he  filed  Original  Suit  No.  11  (of 
that  year)  in  this  Court,  although  that  nght  had  accrued  to 
him  eleven  years  previously. 

I  am,,  therefore^  of  opiuuuL  that  plaintiff  had  xMMifaer 
actual  ucr  cpustructive  notice. 

After  giving  the  case  my  beist  consideration,  and* 
ecMttkiag  the  leadtf^  case  {BmhA  v.  Noew&rOiy,  IT. 
Eq.  L.  Cas.  1)  and  the  case  reported  at  pago  14,  VolianiB^ 
I]y€f  tbe  Madrair  Bagb  Court  Beport%,  I  am  of  opinion 
that-  th«  plaintiff  in  thia  case  has,  for  the.  foregoia^ 
reasons,  an  equity  superior  to  that  of  the  defendant,  and  my 
on  the  Ist.issue  must  be,  therefore,  in  the  affirmative. 

f  s  Tfatt Sf».  SciifS'  appeal  ^  Ixtop^  ol^ft  tfrs'  esMtf  wooM  Tbe 
iu  Jiis:  favAt,  sod  w»X  plaiatijOT  Iw^betiec  xu)t  putchftse.",  , 

(f)  These  witneeses  a80ected  tba:t  ihoy  ^ere  Eeut  in  1860  by  Mr. 
Sttj^tofilaiaf ifl^ ie  i^  Mm  of  the  sviit,  aivi  iram  him' net^t^pur- 
fiikin  file  estate. 
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1871.  The  defenda&t  applied  to  the  Higli  Coart  on  ifae 

J2.wf.iVb.  28  grounds : 

-^ '- —         1.     That  the  decision  of  the  Civil  Judge  was  contrary  to ' 

law  and  against  the  weight  of  evidence. 

2.  That  the  Judge  ought  to  havefound  that  the  plaintiff, 
had  notice. 

.   8.    That  the  plaintiff  was  bound  by  the  judgment  in' 
Original  Suit  No.  11  of  1862. 

4.  That  the  plaintiff  was  barred  by  Section  231  of  the 
Civil  Procedure  Code. 

Theiidt/ocotd  Qeneral  €khd  Mayne,  for  theappellant/the 
defendant.  > 

E&ma  Bdu,  for  the  respondent,  the^laintiff. 

The  Court  delivered  the  following  judgment : — 

Hoi4U>WAT,  J.-7-f  or  the  correct  understanding  of  this 
aiiigular  case  a  brief  history  of  its  stages  is  absduieiy  neces-^ 
saiy. 

It  commenced  with  a  suit  instituted  by  Seth  Sam,  de- 
ceased,, to  enforce  a  lien  upon  the  Tripassore  Mutah  for  an 
excess  of  ptirchase  money  paid  upon  a  Mutah  sold  to  him, 
and  for  which  he  alleged  that  the  deeds  of  the  Tripassore 
Mutah  had  been  pledged  as  well,  as  security  for  the  delivery 
of  the  title-deeds  of  the  other  Mutah, 

The  judgment  and  decrees  of  the  Principal  Sadr  Amfn 
and  Civil  Judge  of  Chingleput  upheld  the  lien  asserted,  and 
declared  that  it  had  priority  over  the  purchases  of  Lakpathi^ 
L41ah  and  Ouchterlony.  •    . 

The  Sadr  Coi^,  on  23rd  July  1859,  reversed  that  decree 
on  the  grounds:--^ 

I.    That  the  purchasers  had  taken  all  reasonable  |]ire- 
cautions,  looking  to  the  registered  purchaser  in  a  country  in' 
which  title-deeds  often  did  not  exist. 

IL  That  the  remedy  open  to  the  plaintiff  was  a  suit 
for  a  specific  performance  of  his  alleged  contract,  and  that 
the  evidence  showed  no  intention  of  creating  a  lien. 

On  the  ISth  June  1860  the  Privy  Council  gave  spa-* 
cial  leave  to  appeal,  and,  as  against  Lakpathi-  Roye  Lilah' 
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Bunel  Lil,  Sadasiva  Tanker ,  and  Ouiditerloiay,  the  JodgxELentM       1971. 
of  the  Judicial  Committee  upheld  the  lien  asserted,  reversing  -^  J[^  J^  ^y 
the  decree  of  the  Sadr  Court  on  the  grounds  that  the      of  1870. 
purchasers  had  not  shown  any  thing  to  oust  the  priority  of 
the  lieUf  mod  that  the  vendors  could  only  sell  subject  to  that 
lien. 

It  might  have  been  imagined  that  Sam  had  here  attained 
his  olgect>  and  that  this  long  controversy  had  come  to 
an  end,  that  he  had  his  decree,  and  that  nothing  waa  ieft 
but  to  execute  it. 

On  the  11th  September  1862  a  new  phase  opens  with  a 
plaint  which  may  jvisUy  bo  termed  uneampled. 

On  the  ground  of  this  judgment  of  the  Principal  Sadr 
Amin,  pleaded,  as  is  naively  said,  as  an  estoppel,  Sam  sued 
the  first  two  defendants,  Lakpathi  L41ah  and  James  Ouch- 
.terlony,  for  specific  performance  of  an  alleged  agreement  for 
.sale,  dated  October  1851.     Without  the  adduction  of  a  par- 
tide  of  evidence  as  to  the  existence  of  this  agreement,  be- 
cause the  Principal  Sadr  Amin  had  said  in  the  original  case 
,thit  the  1st  and  2nd  defendants  had  agreed  to  sell  the 
Mutah,  the  Civil  Judge  decreed  specific  performance  of 
that  contract    This  Court  confirmed  the  judgment  on  the 
ground  that  the  contract  was  admitted,  and  that  the  only 
grounds  raised  for  refusing  specific  performance  were  that 
tiie  plaintiff  by  his  former  course  of  proceedings  had  aban« 
doned  the  right  so  to  sue. 

The  Judges  thought  that  there  were  indications  that 
he  did  not  intend  at  that  time  to  insist  upon  the  contract, 
but  that  his  course  of  conduct  had  not  barred  him. 

The  present  plaintiff  was  turned  out  of  possession  under 
'this  decree,  to  the  proceedings  in  which  he  had  in  vai4  sought 
to^get  made  a  party,  on  the  ground  that  he  was  affected  by 
notice  of  the  former  proceedings.  ,  .     . 

Under  Section  230  of  the  Civil  Procedure  Code. he  then 

sought  relief  and  that  application  waa  dismissed  without 

'investigation,  on  grounds  wholly  unintelligible.  Many  months 

afterwards  he  renewed  his  application  and  succeeded,  but 

'this  Cburt  again  beld  that  the  exceptional  procedure  of  that 

'BNtibll^could  not  ^en  be  applied.    He  then  commenced  a 

.    (o>  IX,  Moo«  L  A.  ^0£ 
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l^tbeLawof  Liauteli^ii^p  but  reatoied  by  the  jftdgnuKf)  of 

^mo.     ihiB  Co«Tt  on  14ih  April  1869 ;  aal  the  reBtored  Mii  tend- 
aated  wiA  the  decree  ncnrnndir  eppaaL 

The  CSvil  Judge  has  firand  that  the'  sale  fbr  valtiable 
oonsideratioii  is  proved ;  and,  with  leference  to  the  objectioh 
taken  in  the  sT^gament^  bat  not  one  of  the  grounds  in  ap- 
peal, that  the  purchases  prerionsly  to  the  sale  to  Oaehter- 
lony  are  not  proved,  it  is  manifest  that  the  case  was  con- 
ducted on  the  footing  that  the  sale  was  admitted  and  its 

efect  against  Sam  wHh  refSsrenee  to  the  deetrine  of  notice 
the  only  point  in  dispefce.  There  is  XiO  reasonable  gttnmi 
for  s^yilig,  on  the  evidence^  that  the  CSivil  Jvdge  .has  come 
to  an  erroneovs  oandnnon  ee  to  the  sales  being  perfectly 

.valid  ones  and  not  mere  simulated timMfeESb  Whether ^moib 
of  them  were  mot  iCLtended  to  embairaas  Sam  in  the  execa- 

.tiou  of  his  deeree^  if  he  obtei^ied  it,  is  Another  <)n8stioB. 
I^ooking  at  the  consti^it  tranfifei?  at  eveiy  stsge  of  the  for- 
mer litigationi  one  may  reasoeably  buspect  that  the  motives 
were  not  of  the  purest,  and,  like  many  pieces  of  eon^ag, 
they  would  have  proved  lrh<dly  ineflSeotive  as  to  eny  sights 
ef  Sam  eatablished  ina  suit  pending  against  afty  one  of  the 
tnMHsfiorors  at  the  period  of  the  transfSer.  The  majdm  of 
Cenon  law  **  mt  lite  pendente  nihil  innovetur"  has  f!»aiid 
its  way  into  all  modem  Oodea»  and  the  difference  of  effiMit 
between  it  and  mere  notice  is  adverted  to  by  the  J^ord  Qoi^ 
ceUox  in  BeUamy  v*  Sabine  (1  PeQ.  &  J.  566).  I  agree  with 
the  Civil  Judge  that  the  evidence  of  express  notice  given  by 
the  defendant  is  not  to  be  relied  upon,  but  the  questi<m  of 
real  importance  is  of  what  £Eicts  would  his  knowledge 
of  that  litigation  have  given  him  notice  ?  Simply  that  Sam 
was  suing  to  realize  the*^amount  of  his  security  upon  tha 
Tripassore  Mutah.  He  would,  further,  have  had  notice  thi^t 
Sam  had  vaguely  averred  in  his  plaint  that  original  defencT- 
ant  *'  had  come  to  the  determination  of  selling/',  that  h3 
would  "  in  a  short  time  sell."  He  would^  fortber,  have  disco- 
vered  that  Sc^m  absolutely  disclaimed  ttiat  the  lod^en^t 
of  the  title-deeds  was  for  the  purpose  of  a  sale«  and  that  he 

)uA  falsely  aaserted  (hat  h»  b^d  never  said  so.    Jt.woaUl, 

(•)8««1T.1LH.C.W7. 


MRS.  MIBIA  YABDEiT  9ETH  SAH  V.    APPUNDI  IBRAHIM  3AIB.  31 

Diofeover/ have  appeared  that  the  Principal  Sadr  Amin'a        1871. 
opinion  as  to  this  agreement  to  sell  was  on  a  case  never  RTATihrW 
made  by  plaintiff,  that  the  CivilJudge's  decree  did  not      ^■^^^'^^' 
touch  any  such  ground.    If,  moreover,  he   had  had  an 
English  lawyer  at  his  elbow,  he  would  have  been  told  that  no 
man  could  be  intending  to   enforce  a  contract  of  sale  of 
property,  over  which  he  was,  through  four  Courts,  asserting 
a  mere  lien.    He  might,  further,  have  been  told  that  though 
the  Courts  of  Equity  in  England  have    exercised  their  juris 
diction  of  specific  performance  occasionally  with  very  little- 
regard  to  the  principles  on  which  it  was    originally  esta* 
blished  (See  Ld.  Redesdale*s  remarks),    although  they  have 
practically  converted  a  contract  into  an     alienation,  they 
have,  even  as  between  the  parties  to  the  contract  themselves, 
faompelled  those  seeking  such  relief  to  come  within  a  reason- 
able time.    [See  Ihida  v.  WiUiams,  and  the  principle  of  the 
relief  stated  at  p.  691,  IV.  DeQ.  M.  k  0.  Li.  Jaa.    Stuart  v 
r.  andN.  W.  B.  Co.  1.  DeQ.  M.  &  Q.  721]. 

Sam  perfectly  well  knew,  when  he  brought  a 
suit  in  1862,  that  the  present  plaintiff  was  the  vendee  in 
possession,  and,  there  can  be  no  doubt,  designedly  conducted 
it  against  defendants  from  whom  all  interest  had  pressed. 
It  is  clear  that  the  decree  in  that  suit  is  not  receivable  for 
any  purpose  against  the  present  plaintiff,  and,  as  the  case 
jiow  stands,  there  can  be  no  doubt  that  the  plaintiff  is  en- 
titled to  restoration.  He  was  turned  out  on  a  decree  estab- 
lishing a  title  which  he  had  never  had  an  opportunity  of 
disputing.  He  is  the  vendee,  and  has  a  perfectly  valid  title 
unless  the  prior  sale  is  established  against  him.  It  has  not 
been  established ;  and,  if  necessary,  or  if  it  could  alter  the 
case,  Sam  must  have  an  opportunity  of  proving  it.  To  con- 
vert an  agreement  to  sell  into  an  alienation,  appears  to  me 
a  rale  of  law  which  ought  never  to  be  introduced  into  this 
country,  at  all  events  as  against  third  parties.  If,  however, 
it  is  to  be  introduced,  it  should  come  with  the  safeguards 
which  have  accompanied  it  in  th"^  country  of  its  birth,  and 
I  regard  these  propositions  as   perfectly  clear : — 

1.    That  Sam  would  never  have  even  attempted,  under 

the  advice  of  any  Equity  lawyer,   to  bring  a  suit  for  specific' 

performance  of  an  agreement  eleven  years  after  its  date.    If 
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J?.  2^t!  s»  ¥^«W  Mi  W^  have  J)eett4wni««e(l 

•~*^^ — ^^         8.    Ikat  having,  after  tixe  agreement,  sued  te  establish 
a  new  lien  on  pfoperty,  vhich,  ^y  tlie  Olianoery  dectiine  to 
wbidi  he  now  appeals,  had  become  his — he  had  dechcred  by 
aota  perfectly  nnmistakeable  that  he  had  abandoned  his 
iaterests  under  that  agreement 

It  is  jfWp.  to  me^  tbereforp^  that  on  the  giouxMl  of  tbia 
agreementi  no  Opurjb  opuld  mftka  a  decree  agcunst  the  presenl^ 
plaintiff  declaring  that  Sam  became  the  owner  of  the  pro** 
perty  in  1851,  and,  this  being  so,  we*]  have  the  simple  case 
of  ay  endee  of  property,  perhaps  subject  to  a  lien,  turned  out 
upon  a  decree  against  otherjpeople  declaring  the  holder  of 
the  lien  the  owner  of  thp  property.  The  ejectment  was 
simply  ^ongful  a^d  procured  by  a  gross  misuse  of  the. 
Court's  process,  ^ided  by  a  singu^r  misapprehension  on  the 
part  of  the  Court  of  the  ^ect  of  the  former  proceedings,  and 
of  the  matter  which  could  alone  be  detarinined  by  them  • 

!Eieing  of  opinion  that  the  plaintiff  has  proved  himself 
^n  owner  wrongfully  ejected  within  the  period  of  twelve 
years,  the  decree  of  the  Lower  Court  must  be  confirmed  with 
costs. 

The  point  that  plaintiff  was  barred  by  the  proceedings 
-under  Sedoon  280  ol  the  Civil  Procedure  Code  was  aban-* 
doned  by  the  Advocaie  OemeraL  It  is  manifest  that  the  se* 
cond  ptOMeding  was  not  in  time,  and  that  the  previous  one 
hi^d  been  dismissed  on  matters  altogether  cofiate^l  to  ifasi 
meriia.  There  was,  therefore!  no  decision  at  all  under  the 
section. 

EjnBEBSLEY,  J. — I  concur  in  this  jud^ent. 

Appeal  diwiisdddk 
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Appellate  SurijeOiiction.  (a) 

Referred  Case  No.  60  of  1870. 
Mabwabt  Beejabajoo  against  Haynes. 

A  Eiiropenn  Soldior,  doiDg  duty  as  an  Army  Schoolmaster,  not 
being  liable  to  a  Court  of  Requests,  is  not  ezempted.from  liability  to 
a  Cantonment  Court  of  Small  Causes, 

The  fact  of  being  a  Soldier  is  no  bar  to  an  aotion  and  is  not  the 
basis  of  a  valid  plea  to  tbe  jorisdiotion. 

CASE  referred  for   the  opinion  of   the  High  Court  by       1871. 
J.  Macdougall,  the  Acting  Judge  of  the  Cantonment  ^  ^^^°Jo,  60* 
Court  of  Small  Causes  at  Bellary,  in  Suit  No.  284.  of  1870.      'ofim. 

The  suit  was  brought  for  the  recovery  of  money  due  on 
a  bond.  Defendant  pleaded  that  he  was  not  amenable  to 
the  jurisdiction  of  the  Court,  inasmuch  as  he  was  an  Euro- 
pean Soldier  on  effective  strength,  doing  duty  as  Army 
Schoolmaster,  and  as  such  was  not  liable  to  be  taken  out 
of  service  by  any  process. 

The  Judge  was  of  opinion  that  defendant,  being  a  non- 
combatant,  was  liable  to  be  sued  in  the  Cantonment  Small 
Cause  Court,  and  he  referred  the  question : — 

*  Whether  or  not  a  Soldier,  not  doing  duty  as  a  Soldier, 
but  in  Civil  employ  as  Schoolmaster,  in  the  Army,  is 
amenable  to  the  jurisdiction  of  this  Court.' 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment: — So  far  as  we  know  the  fact  of  being  a 
Soidier  is  no  bar  to  an  action  and  not  the  baais  of  a  valid 
plea  to  the  jurisdiction. 

The  Mutiny  Acts  and  the  practice  based  upon  them 
give  Soldiers  certain  privileges  as  to  the  enforcement  of 
process,  but  none  as  to  liability  to  the  jurisdiction  (Lush.  687). 

The  proper  answer  to  the  question  referred  is,  that,  not 
being  liable  to  a  Court  of  Bequests,  there  is  nothing  to 
exempt  the  defendant  in  question  from  liability  to  the  Can* 
tonment  Court. 

He  may  not  be  liaUe  to  be  taken  out  of  Her  Majesty's 
service  in  execution ;  this  is  quite  another  question  (In  Re 
SeUly  Ir.  C  L.  R  Q.  B.  250,  cited  Fisher's  Dig.  1, 340). 

(a)  Preaeat :— Holloway,  Ag.  C.J.  »nd  Inoes,  Jx 
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^pptllatt  SuxisVittian.  (a) 

Referred  Case  No.  4  o/1871. 

E.  Chengalra'ya  Chetti 
against 

W.   SUBBIAH« 

The  Code  of  Civil  Procedure  expressly  preserves  a  distiDctioii 
between  arrest  and  imprisoumeut,  aud  the  immauity  from  further 
process  is  ouly  geuerated  by  actual  confiuement. 

1871,       PIASE  referred  for  the  opinion  of  the  High  Court  by  A.  R. 
iZ^^alyp^  Virafiimi  lyyar,  the  District  Munsif  of  Tirupathi,  in 

p/  1871'.     Suit  No.  284  of  1866. 

Plaintiff  presented  a  Petition,  No.  311  of  1870,  praying 
for  the  execution  of  the  decree  in  this  suit  by  arrest  of  the 
defendant.  It  appeared  that  previously,  on  the  9th  January 
1869,  the  defendant  was  aiTested  in  execution  of  the  same  de- 
cree and  brought  before  the  Court  He  obtained  15  days* 
time  for  payment  of  the  sum  for  which  the  arrest  was  made, 
remaining  all  the  time  a  prisoner  under  the  charge  of  the 
batta  peon.  On  the  1st  Februaij  following  the  plaintiff 
applied  to  the  Court  for  the  staying  of  the  warrant  of  ex- 
ecution for  a  time,  in  consequence  of  a  part  payment  made 
by  defendant.  The  Court  granted  the  application  and  dis- 
charged the  defendant  from  arrest.  The  question  submit- 
ted to  the  High  Court  was  *  whether  the  re-arrest  of  th^ 
defendant,  under  the  circumstances  of  this  case,  is  legal/ 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment  : — Our  answer  to  the  question  refexred  must- 
be  that  the  second  arrest  is  perfectly  legal     It  was  decided 
by  this  Court  in  Civil  Mis.  Regular  Appeal  279  of  1870 
(Calicut)  that  the  Code  expressly  preserves  a  distinction 
between  arrest  and  imprisonment,  and  the  immunity  from, 
further  pxocesB  is  only  generated  by  actual  confinement. 

(a)  Preaeut ;— Holloway,  Ag.  C.  J,  and  Kiudersley,  J. 


The  Honorable 
Oajpathi  Ra 
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^Pliellate  Surisdiiction.  (a) 

Regular  Appeal  No.  20  of  1870. 

Sbi  Ankttah  Yknkita  Nabstno  )  d         J    ± 
Ra'c  Ga'bu lEespmdent. 

Action  for  malicious  prosecution.  The  defendant  had  charged 
the  plaintiff  with  cheating  by  personation  in  falsely  pretending  that 
his  (plaintiff's)  wife  had  been  delivered  of  a  son,  and  procuring  a  child 
and  passing  him  off  as  the  son  so  born.  The  case  was  dismissed  by 
the  Magistrate  and  the  plaintiff  brought  the  present  suit.  The  de- 
fendant alleged  reasonable  and  probable  cause  and  the  absence  of 
malice.  The  Civil  Judge  awarded  Ra.  50,000  damages  to  the  plaintiff 
Upon  appeal  it  was  contended  that  the  charge  was  not  malicious. 
Ihoagh  tne  facts  upon  which  it  was  based  were  allowed  to  be  false. 
Hdd,  that  this  depended  upon  the  question  of  the  absence  of  reason- 
able and  probable  cause,  and  in  case  of  the  absence,  upon  the  cogency 
of  the  inference  derivable  from  it.  The  test  which  has  received  the 
most  approbation  is  partly  abstract  and  partly  concrete.  Was  it 
reasonable  and  probable  cause  for  any  discreet  man  ?  Was  it  so  to  the 
maker  of  the  charge  ?  Upon  the  facts  of  this  case,  Beldy  that  if  de- 
fendant's conduct  was  mere  negligence,  it  was  '  diasoluta  uegligentis.' 
That  the  facts  alleged  in  support  of  the  charge  were  such  as,  if  be- 
lieved at  all,  could  only  be  believed  and  acted  upon  through  such 
negligence  that  the  inference  of  malice  was  irresistible. 

In  a  suit  for  malicious  prosecution,  the  expense  of  counsel  is 
not  a  proper  element  in  the  calculation  of  damages  awardable  to  a 
successful  plaintiff. 

The  damages  were  reduced  to  Rs.  10,000. 

THIS  was  a  regular  appeal  against  the  decision  of  J.  O.        1871. 
Thompson,  the  Civil  Judge  of  Vizagapatam,  in  Original  j^  !i1vbf20 
Suit  No.  19  of  1866.  'o/mO' 

The  suit  was  brought  to  recover  Rupees  50,000  as 
damages  for  malicious  prosecution. 

The  plaintiff  married  the  daughter  of  one  Jagga  R&u, 
a  divided  step-brother  of  the  defendant ;  and  at  the  time  of 
such  marriage,  he  executed  a  document,  whereby  he  agreed 
that  in  the  event  of  there  being  no  issue  of  the  majrriage, 
his  wife  should  adopt  a  son. 

Jagga  R£u  died  on  the  31st  day  of  January  1856, 
leaving  his  widow  and  his  daughter,  the  wife  of  the  plaintiff, 
his  sole  heirs  and  legal  representatives ;  and  thereupon  his 
said  widow  succeeded  to  a  life-interest  in  his  property. 

The  widow  died  on  the  31st  day  of  July  1864,  and 
thereupon  the  plaintiff's  wife  succeeded  as  heir  to   the 
(a)  Present :— HoUoway,  Ag.  C.  J.  and  Inues,  J. 
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1871.       property  of  the  said  Jagga  lULu,  and  a  certificate  of  heir* 

February  18.      ,,  ,  j  ^     i 

jLA.No.20  ®*^*P ^^  lulled  to  her. 
^^^^^^-  On  the  4th  day  of  February  1866,  the  plaintiff's  wife 

was  delivered  of  a  son. 

On  the  13th  day  of  April,  the  defendant  charged  the 
plaintiff  with  cheating  by  personation  in  falsely  pretending 
that  his  wife  had  been  pregnant  and  delivered  of  a  son  on 
the  4th  February  1866,  and  procuring  a  child  and  passing 
him  off  as  the*  son  so  born. 

This  charge  was  dismissed  by  the  Magistrate  and  there* 
upon  plaintiff  brought  the  present  suit. 

The  defendant  answered  admitting  that  he  charged 
the  plaintiff  before  the  Magistrate  as  in  the  plaint  alleged, 
in  that  he  had  procured  a  child  bom  of  other  persons  hnd 
had  put  it  forward  as  the  child  to  which  he  alleged  his  wife 
}iad  given  birth.  But  that  charge  was  made  in  good  faith 
from  information  d^endant  had  received,  and  which  defend^ 
tot  believed  to  be  true,  and  defendant  submitted  that  he 
had  reasonable  and  probable  cause — that  he  would  be  heir 
«Lnd  entitled  to  succeed  to  the  property  of  the  said  G.  Jagga 
B&u,  come  to  the  possession  of  plaintiff's  wife,  in  case  she 
should  die  without  male  issue  of  her  body.  The  charge  made 
against  the  plaintiff,  therefore,  in  the  Magistrate's  Court,  was 
prefen^d  in  good  faith,  and  for  the  purpose  of  protecting 
the  honor  of  defendant's  caste  and  family,  and  his  reversion** 
ary  right  to  a  large  property. 

The  defendant  further  submitted  that  he  had  in- 
stituted a  suit  in  the  Civil  Court  for  the  purpose  of  ob- 
taining a  decree  declaratory  of  his  reversionary  right  td 
the  property  so  come  to  the  possession  of  the  plaintiff's 
wife. 

The  Civil  Judge  decided  that  the  charge  was  made 
falsely,  maliciously,  and  without  reasonable  and  probable 
cause;  and  he  awarded  Rupees  50,000  to  plaintiff  as  damages* 

The  defendant  appealed  to  the  High  Court  on  the 
grounds,  amongst  others — 

That  there  was  no  valid  judgment  delivered  by  th^ 
Civil  Court 
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That  the  damages  were  escessiva.  ^  1^71. 

February  13. 

That  there  was  no  evidence  of  malice,  and  ample  evi-  i?-  ^.  A'o.  20 
dence  of  reasonable  and  probable  cause.  ' — 

The  Advocate  General,  Miller^  Scharlieb  and  Sloan, 
for  the  appellant,  the  defendant. 

Mayne,  for  the  respondent,  the  plaintiff. 

The  Court  delivered  the  following  judgmenta : — 

HoLLOWAY,  Acting  C.  J.: — The  first  objection  made 
was  that  the  decree  is  a  nullity,  because  a  written  judgment 
and  the  decree  were  not  contemporaneous.  So  far  as  we 
can  see,  this  objection  applies  rather  to  the  declaration  suit 
from  which  there  is  no  appeal,  than  to  this.  Here,  a  short 
judgment  referring  to  the  result  of  that  suit,  is  contained  in 
the  record.  Even  if  applicable,  it  is,  however,  an  error  of  pro- 
cedure, resulting  from  the  practice  of  short  hand,  not  affect- 
ing the  merits,  and  such  an  objection  therefore  as  we  are 
bound  to  disregard. 

My  observations  are  much  shortened  by  the  prudent 
admission  of  the  Advocate  Qeneral,  that  the  facts  upon 
which  the  prosecution  were  based  are  altogether  false. 
They  are  proved  so  by  the  judgment  of  a  competent  Court 
against  which  no  appeal  has  been  ventured.  The  pillows, 
the  painful  disease,  the  barrenness,  the  suppositition  are  all 
false. 

The  charge  was  false,  was  it  also  malicious  ?  This  de- 
pends upon  the  question  of  the  absence  of  reasonable  and 
probabk  cause,  and»  in  case  of  the  absence,  upon  the  cogency 
of  the  inference  derivable  from  it.  Lister  v.  Prettyman 
(IV.  L.  B.  H.  L.  521)  is  an  example  of  the  curious  state  of 
the  English  law  upon  this  matter.  The  test  which  has 
received  the  most  approbation  is  partly  abstract  and  partly 
concreta  Was  it  reasonable  and  probable  cause  for  any 
discreet  man  ?  Was  it  so  to  the  maker  of  the  charge  ?  Now 
tke  foisting  of  a  Mussulman's  bastard  by  an  outcast  into  a 
man's  family  is  almost  incredible.  The  story  absolutely 
proved  false  was^  on  its  £Gu:e,  to  the  last  degree  improbable. 

It  is  unueeebsary  to  consider  the  evidence  of  Andrews 
rnaH  Cox  bedause  this  was  matter  subsequent.    We  have 
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.  jy  ^^^'  10  ^°ly  ftBother  instance  in  this  case  of  the  extreme  distrust 
EJ\A.  No.  20  "^^ta  which  opinion  evidence  should  be  received.  The  most 
^^  ^^^^' —  honest  man  manages  to  see  what  he  thinks  that  he  shall 
see^  and  the  alleged  capabilities  of  the  child  at  the  first 
examination  are  greater  than  it  possessed  months  afterwards. 
The  woman  was  young,  and,  unless  the  barrenness  was  true, 
need  not  despair  of  issue.  Further,  she  might  have  adopted* 
It  is  a  story  proved  to  be  false  and  it  is  to  the  last  decree 
improbable. 

Then  with  respect  to  the  belief  by  the  defendant — ^a 
near  relative  of  plaintiff  through  the  lady  whose  imaginary 
infirmities  were  its  main  basis. 

He  takes  the  advice  of  counsel  as  to  the  large  sum  of 
money,  about  £80,000,  which  he  believes  dependent  upon 
this  lady  not  having  issue.  He  neither  by  himself  nor  his 
female  relatives  takes  a  single  step  to  ascertain  the  firmness 
of  the  ground  upon  which  he  is  to  drag  his  own  relative  as 
a  criminal  before  a  Magistrate,  and  make  the  infirmities  of 
a  woman,  his  own  near  relative,  the  sport  of  nauseous  curio- 
sity. I  can  entertain  no  doubt  that,  if  his  conduct  was 
mere  negligence,  it  was  "  dissoluta  negligentia."  Then,  as 
throwing  light  upon  the  question  of  damages  and  upon  the 
motives  by  which  he  was  actuated,  it  is  impossible  not  to 
regard  his  subsequent  conduct.  He  carries  on  a  suit  ia 
which,  as  ia  usual  in  such  cases,  we  have  the  whole  "  posse 
comitatus"  of  infamy,  the  discarded  chamber-maid  and  her 
evidence  as  to  the  piUows,  the  servants  who  knew  of  the  im« 
portation  of  the  bastard  and  the  sprinkling  of  blood  to 
simulate  delivery,  the  manifestly  false  story  of  ostentatious 
publishing  of  the  intent  to  get  a  child  into  the  family,  the 
allegation  of  a  disease  which  rendered  pregnancy  impossible, 
although  she  was  actually  pregnant,  and  had  to  his  know- 
ledge been  so  before.  This  he  certainly  did  not  believe 
himself.  I  can  entertain  no  doubt  that  this  mon- 
strous series  of  fictions,  if  believed  at  all,  could  only  be 
believed  and  acted  upon  through  such  negligence  that  the 
inference  of  malice  is  irresistible.  As  to  the  damages — if  the 
greatness  of  the  ethical  wrong  were  the  only  element  upon 
which  they  were  to  be  calculated,  and  if  punishment  were 
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the  sole  aim,  I  should  not  in'ihe  position  of  the  parties  con-       1871. 

^  ^  February  13. 

sider  them  excessive.  The  wound  of  the  slanderous  tongue  "STTTi^Tao 
is  often  deeper  and  more  malignant  than  that  of  the  sword,  ^^-^  ^^^^' 
but  Courts  of  Justice  cannot  act  upon  this,  truth  though  it 
be.  If  the  Civil  Judge  had  put  his  judgment  upon  the 
extent  of  the  injury  and  the  wealth  of  the  defendant, 
I  should  still,  perhaps,  have  thought  the  damages  ex- 
cessive, but  I  cannot  allow  the  expenses  of  counsel  to  be 
a  proper  element  in  the  calculation.  There  shoidd,  however, 
be  exemplary  damages.  In  its  inception,  in  its  progress, 
and  in  its  details,  it  is  as  bad  a  case  as  it  is  possible  to  con- 
ceive. In  view,  however,  of  all  the  considerations  which 
should,  in  our  opinion,  influence  us,  we  have  reduced  the 
damages  to  Rupees  10,000. 

I  have  not  gone  minutely  into  the  whole  of  the  evi- 
dence, because  in  the  state  of  the  case  it  seemed  unnecessary ; 
but,  of  course,  I  reserve  my  right,  in  accordance  with  the 
rules  of  the  Judicial  Committee,  of  doing  so,  should  this  case 
be  carried  beyond  this  Court.  The  appeal  must  be  dis- 
missed with  costs. 

Innes,  J. — ^I  concur  in  dismissing  this  appeal,  with  a 
modification  as  to  the  amount  of  damages.  I  entertain  no 
doubt  that  the  mass  of  evidence  brought  forward  to  prove 
the  spuriousness  of  the  child  by  showing  overtures  and 
other  endeavours  made  to  obtain  possession  of  children,  a 
feigned  pregnancy  and  a  feigned  delivery,  was  entirely  false. 
Neither  Narsing  Bdu,  nor  his  wife,  had  the  smallest  interest 
in  acting  in  the  manner  they  were  charged  with  doing,  and 
it  is  absurd  to  suppose  that,  without  the  most  overwhelming 
necessity,  they  would  have  attempted  to  pass  off  a  bastard 
Mussulman  boy  as  their  own  son.  And  this  opinion  is  fiir- 
ther  confirmed,  if  confirmation  were  required,  by  the  con- 
duct of  the  case  in  appeal.  For  it  was  almost  conceded  that 
the  evidence  was  false,  and  that  the  appellant's  case  must 
rest  upon  his  means  of  showing  that  he  had  reasonable 
ground  for  believing  the  truth  of  the  evidence. 

The  subsequent 'pregnancies  and  birth  of  children  show 
clearly  that  the  wife  could  not  have  been  laboring  under 
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jPe6rwoi-y  13.  ^^^'^solute  incapacity  for  conception  which  the  evidencQ 
M.  A.  No.  20  for  this  defendant  endeavoured  to  establish,  and  that  this 
^^  ^^^^'     evidence  was  not  the  result  of  mere  ignorance,  but  was  abso- 
lutely and  wilfully  false,  is  shown  by  the  medical  evidence 
to  the  miscarriages  which  took  place  at  the  very  same  period 
as  the  evidence  of  the  witnesses  is  directed  to.    In  regard  to 
the  evidence  of  the  two  Medical  Officers  and  Mr.  Carmichael 
as  to  their  observations  of  the  child  at  the  time  of  the  com- 
plaint before  the  Magistrate,  the  tendency  of  it,  if  a.ccurate,  is 
undoubtedly  to  show  that  the  child  must  have  been  consi* 
derably  older  than  its  alleged  agOi'and  so  to  support  the 
allegation  of  its  spuriousness ;  but  that  those  observations^ 
must  have  been  inaccurate  seems  to  be  denrly  established 
by  the  subsequent  observations  of  Medical  men  as  to  the 
size  and  strength  of  the  child ;  and  as  the  truth  of  the  evi- 
dence to  the  spuriousness  of  the  child  is  no  longer  attempt- 
ed to  be  insisted  upon,  this  evidence  would  only  be  of  im- 
portance in  so  far  as  it  tended  to  show  that  defendant  had 
grounds  for  belief  in  the  truth  of  the  charge.      But,  in  fact, 
it  has  no  such  tendency,  because  observations  of  this  kind 
formedno  partof  the  basis  of  information  upon  which  defend- 
ant is  said  to  have  acted.    It'is  contrary  to  reason  to  sup- 
pose that  all  the  evidence  for  defendant  (appellant)  to  what 
took  place  prior  to  the  birth  of  the  child,  if  false,  could  have 
had.  any  other  promoter  than  the  defendant  himself,  who 
was  the  o^ly  person  interested  in  obtaining  it.    To  come  to 
any  other  conclusion  would  be  to  suppose  that  these  false 
witnesses,  without  any  particular  motive  except  the  plea- 
sure of  perjuring  themselves,  (»me  forward  spontaneously 
and  independently  of  each  other  to  speak  to  fSax^ts,  which, 
when  put  together,  present  all  the  features  of  an  elaborately 
planned  scheme  for  bringing  disgrace  on  the  family  of  the 
respondent.    The  prosecution  was,  emphatically,  a  malicious 
prosecution,  and  the  charges  have  been  persistently  main  - 
tained,  but  I  think  £0,000  Rupees  an  excessive  amount  of 
damages,  and  we  have  agreed  on  10,000  Rupees  as  sufficient. 

With  this  modification  the  appeal  wiU  be  dismiss^,* 
and  with  eosts» 
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SlpptUatt  ^udsRJtction.  (a) 

Referred  Case  No,  5  of  1871. 

MABTHAlhCA 

against 
KiTTU  Shebsqara. 

A  Court  which  cannot  attach  primarily  in  execution  of  its  decreti 
cannot  attach  in  anticipation  of  it. 

CASE  referred  for  the  opinion  of  the  High  Court  by       1871. 
R.  Yassudeva  R4u,  the^Additional  Principal  Sadr  Amin  ^  cTtto,  5 
of  Mangalore,  in  Suit  No.  1*0  of  1871.  ^/'^«7'' 

The  suit  was  brought  for  the  recovery  of  certain  jewels 
or  their  value,  said  jewels  having  been  borrowed  by  defend- 
dant  and  not  duly  returned.  At  the  time  of  filing  the  plaint 
the  plaintiff  put  in  an  application,  under  Section  81  of  the 
Civil  Procedure  Code,  requesting  that  certain  land  might  be 
attached,  as  the  defendant  was  about  to  dispose  of  his  im- 
moveable property.  The  Principal  Sadr  Amin  doubted 
whether  the  provisions  of  Sections  81  to  84  of  the  Civil  Pro- 
cedure Code,  in  regard  to  attaching  immoveable  property, 
extended  to  Small  Cause  Suits  under  Section  47  of  Act  XI 
of  1865,  and  he  referred  the  question-— 

'  Whether  a  Court  of  Small  Causes  can  attach  immove- 
able property  before  judgment,  under  Section  83  of  the  Code 
of  Civil  Procedure/ 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :— We  are  of  opinion  that  a  Court  which 
cannot  attach  primarily  in  execution  of  its  decree  cannot 
attach  in  anticipation  of  it  This  shows  the  Section  of  the 
Civil  Procedure  Code  inapplicable  in  this  case. 

(a)  Present  c-^HoUowfji  Ag.  C.  J.  aod  lAnes,  J. 


£ 
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8[li|ienate  SttdsHtction.  (a) 

Criminal  Petition  No.  63  of  1871. 
The  Rjl'jah  of  Vjenkataqebi Petitioner. 

An  application  under  Seo.  169  of  the  Criminal  Procedare  Code^ 
praving  for  sanction  to  institute  a  prosecution  on  a  charge  of 
perjury,  should,  as  a  general  nrte,  be  first  made  to  the  Court  before 
which  the  peijnry  is  tdleged  to  ha^e  been  committed. 

1871.       fTHIS  was  an  application  praying  for  sanction,  under  Sec- 

g'p^i^M  ^^^  ^^^  ^^^^®  Criminal  Procedure  Code,  for  the  pro- 

of  1871.     secution  of  one  Hanumanta  R&u,  on  a  charge  that  he  had 

wilfully  made  fisJae  statements  in  the  C&vil  Court  of  Nellore, 

at  the  Wring  of  Original  Suit  Na  8  of  1869  on  the  file  of 

that  Court. 

The  Acting  Advocate  General  and  Bdma  iZd«,  for  the 
petitioner. 

This  application  coming  on  for  hearing,  the  Court 
'delivered  the  following 

JUDOMENT : — As  a  general  rule  an  application  of  thia 
nature  should,  in  our  opinion,  be  first  made  to  the  Court 
before  which  the  peijury  is  alleged  to  have  been  committed, 
and  the  circumstances  of  the  present  case  do  not  require 
that  it  should  be  made  an  exception  to  the  rule.  We  shall, 
therefore,  dismiss  this  application,  but  without  prejudice  to 
a  similar  application  being  made  to  the  Civil  Court  of 
^ellore. 

(a)  Present :— Scotland,  C.  J.  and  Bolloway,  J. 


MM 


Slpprllatt  3miiiitWm.  (a) 

Regular  Appeal  No.  88  of  1867. 

Plaintiff,  claiming  title(by  rooQesaion  both  as  heir  by  the  geaer^ 
Hindu  Law  and  according  to  fiamily  oaatom,  sued  to  lecover  the  Totfr 
palM  eatate  in  the  aillah  of  Bajahmundry.  Defeodant,  the  widow  9( 
the  person  laat  in  the  enjoyment  of  the  eatate,  pleaded  that  the  plain^ 
tiff  was  not  of  the  Boyal  atock,  bat  merely  a  depeodeot  of  the  family ; 
^t  he  had  an  elder  brother  alive,  and  therefore  could  not  ane ;  and 
that^  in  accordance  with  her  huaband'a  inatractlona,  aa  o^nitaioed  19 
hia  WiU,  ahe  waa  about  to  adopt  a  Bon«  She  also  alleged  that  plain- 
tiff ahoiud  have  become  a  party  to  an  appeal  pending  before  the  Privj 
Gounoil  from  the  decree  in  Suit  No.  8  of  1800,  under  which  the  defend* 
anf  a  huaband  had  recovered  poaseaaion  of  the  estate  firom  the  widow 
of  the  prior  poaaeaaor,  Jaggapa  Dora. 

The  Lower  Court  found  that  the  plaintiff  waa  an  undivided  memr 
her  of  the  family  in  which  the  right  to  the  eatate  waa  veated  and  f 
^yadi  of  the  defendant'a  late  husband  in  the  15tth  degree  through 
^eir  common  anceator  Bapam  Dora ;  and  decreed  in  plaintiff'a  flavor* 

Pending  this  appeal  the  Privy  Council  delivered  judgn^ent  in  thf 
appeal  from  the  decree  in  Suit  No.  3  of  1860|  to  which  plaintiff  and 
defendant  had  become  parties. 

S$l4f  in  accordance  with  the  judgment  of  the  Privv  Council,  tha^f 
the  eatate  waa  acquired  not  by  Jaggapa  Dora,  but  ojr  his  father 
Bapam  Dora,  the  oommon  ancestor,  through  whom  plaintiff  traced  hia 
kin8hip,and  was  ever  aince  enjoyed  aa  ancestral  property  jderived 
firom  the  said  Bapam  Dora.  That,  accordingly,  the  question  of  suo- 
eeasion  raised  in  this  suit,  similarly  to  that  in  the  appeal  before  the 
Privy  Ooimcil,  waa  determinable  bv  the  law  regulating  the  devolution 
of  indivisible  ancestral  property  which  had  vested  in  the  last  pos- 


That  the  objection  to  the  plaintiff's  title  aa  heir  by  the  general 
law  waa  thus  reduced  to  the  questions — whether  his  alleged  kinahip  to 
the  last  possessor  was  'proved,  and,  if  ao,  whether  according  to  tha 
ordinary  course  of  legal  succession  to  such  propertjr,  he,  or  the  de- 
fendant aa  the  widow  of  the  last  possesror,  waa  heir  to  the  estate. 
That  upon  ti^e  first  queation  plaintiff  had  proved  hia  kinship  to  the 
laat  poasessor,  and,  upon  the  aecpnd,  that  plaintiff  was  heir  to  the 
estate  in  pieferenoe  to  the  defendant^  the  widow  of  the  last  possessor. 

On  the  queation  of  the  e^rtent  to  which  property  of  the  nature  of 
an  impartible  R&j  is  excepted  from  the  general  law  by  a  apecial  rule 
of  suocession  entitling  the  eldest  of  the  next  of  kin  to  take  aolely— « 
Seidf  Uiat  such  a  usage  doea  not  interfere  with  the  gjeneral  rulea  of 
sacceaaion  further  than  to  vest  the  possession  and  enjoyment  of  the 
eorpua  of  the  whole  estate  in  a  aiogle  member  of  the  family,  subject 
to  toe  legal  incidents  attached  to  it  aa  the  heritage  of  an  undivided 
family.    The  unity  of  the  family  right  to  the  heritage  ia  not  diaaever- 
ed  any  more  than  by  the  succession  of  co-parceners  to  partible  pro« 
perty ;  but  the  mode  of  ita  beneficial  epjoyment  ia  different    Instead 
of  several  meDd)eis  of  the  family  holding  the  property  in  common, 
one  takes  it  in  its  entirety,  and  the  common  law  rights  of  the  otharsi 
who  would  be  co-parceners  of  partible  property,  are  reduced  to  rights 
e(  sormoisliip  to  the  possession  of  the  whole,  dependent  upon  the 

(a)  f  resent  :^x"Sootiand|  0.  J.  and  tnnea,  J. 
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Mine  ooQiioffencT  as  the  rights  of  sunrivonhip  of  co-ptrcenen  inUr 
$6  to  the  undiTided  share  of  each  ;  and  to  a  provision  for  maintenaoce 
in  lien  of  eo-paroenery  shareSi 

The  Canon  of  the  Hindu  Law  of  Southern  India,  in  regard  to  the 
sucoession  of  widows,  is  "  that  a  wedded  wife,  being  chaste,  takes  the  * 
whole  estate  of  a  man,  who  being  separated  from  his  oo-heirs  and  not 
subsequently  re-nnited  with  them,  dies  leaving  no  male  issue.'*    The  i 
limit  of  the  **  co-heirs"  must  be  held  to  include  undivided  collateral  i 
relations,  who  are  descendants  in  the  male  line  of  one  who  was  a  oo-  , 
parcener  with  an  ancestor  of  the  last  possessor.    Collateral  kinsmen  '. 
answering  the  above  description  have  interests  which  pass  inter  m  by 
right  of  survivorship,  and  a  widow's  right  as  heir  is  excluded  by  the 
text  when  any  of  such  collateral  kinsmen  survive  her  husband.    The 
governing  principle  of  the  rule  is  co-paroenery  survivorship,  which » 
precludes  alike  the  right  of  the  widow  and  every  other  member  of  the  , 
family,  who  has  no  right  to  the  enjoyment  of  the  estate  before  the 
death  of  the  possessor. 

The  sound  rule  to  lay  down  with  respect  to  undivided  or  impar-  • 
tible  ancestral  property,  is  that  all  the  members  of  the  family  who,  in  • 
the  way  pointed  out^  are  entitled  to  unity  of  possession  and  communi- 
ty of  interest)  according  to  the  law  of  partition,  are  co-heirs,  irrespec- 
tivelv  of  their  degrees  of  agnate  relationship  to  each  other,  and  that,  on  . 
the  death  of  one  of  them  leaving  a  widow  and  no  near  Sapindas  in  the 
male  line,  the  family  heritage  both  partible  and  impartible  passes 
to  the  survivors  or  survivor,  to  the  exclusion  of  the  widow.    But 
when  her  husband  was  the  last  survivor,   the  widow's  position  [as 
heir,  relatively  to  his  other  undivided  kinsmen,  is  similar  to  her 
position  with  respect  to  his  divided  or  self  and  separately  acquired 
property. 

i  1870.      rriHIS  was  a  Regular  Appeal  against  the  decision  of  H. . 

A^A^N  ^88  Morris,  the  Civil  Judge  of  Bajahmundry,  in  Original i 

0/1867.      Suit  No.  4  of  18(56. 

The  plaintiff,  as  an  undivided  member  of  the  fitmily  of. 
the  late  owner  of  the  Totapalli  estate  (Yennmula  Buchi^ 
Venkan  Dora  GULru)  brought  this  suit  against  the  widow  of 
the  said  T.  Buchi  Yenkan  Dora  for  possession  of  the  saidj 
estate,  as  being  entitled  to  succeed  to  the  property  both  by 
Hindu  law  and  by  the  custom  of  the  fiEunily.  The  defend**, 
ant  a«iserted  that  the  plaintiff  had  no  right  to  institute  tho 
suit  while  an  appeal  was  pending  before  the  Privy  Council 
in  a  case  between  her  husband  and  the  wife  of  his  predeces* 
sor :  that  the  plaintiff  was  not  competent  to  sue  while  his  elder, 
brother  and  others  remained  in  the  back  ground ;  that  the: 
plaintiff  and  his  brothers  were  dependents  and  not  of  the* 
royal  stock;  and  that,  in  accordance  with  her  husband's 
command,  expressed  in  document  No.  1,  she  was  about  t6 
adopt  the  son  of  Tenumula  Bennayya  Dora^  on  whose  be* 
half  she  held  the  estate. 

The  Totapalli  estate  was  ,  formerly  a ;  portion  of  th^ 
2amindfiri  of  Feddapore,  aad  was  granted  to  an  .ancestor  of 
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Bachi  Venkam 

Dora,  late 

Mnoaabdar. 
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tiie  present  family  on  a  feudal  tenure,  by  which  the  owner,    ^  ^^^^- 
or  Mansabd&r,  was  liable  to  be  called  upon  for  Military  j?.  ^,  jvo.  U 
service.    In  1859  the  {Military  service  was  dispensed  with      ^^  ^^^^' 
on  payment  of  an  annual  assessment. 

In  1822,  the  Mansabd&r  then  in^possession  furnished 
the  Collector  with  an  account  of  the  family  and  with  a  state- 
ment of  a  family  custom  regarding  the  succession.  A  copy 
of  this  document  was  filed  in  the  present  suit  (Exhibit  B). 
A  genealogical  tree,  a  copy  of  which  (Exhibit  A)  was  also 
filed,  accompanied  this  statement.  It  appeared  that  the 
estate  passed  in  regular  succession  through  two  hands  from 
Bavan  Dora  G&ru,  who  originally  acquired  it ;  it  then  de- 
scended to  a  distant  cousin ;  after  him  it  passed  to  a  cousin 
in  another  branch,  who  adopted  one  of  his  nephews,  the 
writer  of  the  original  of  Exhibit  B ;  it  afterwards  came  to 
another  cousin,  who  died  in  1851  leaving  two  wives.  The 
elder  wife  succeeded  to  the  estate,  and,  after  she  had  been  in 
possession  a  few  years,  an  action  (No.  3  of  1860)  was  brought 
against  her  in  the  Civil  Court,  on  grounds  almost  exactly 
similar  to  those  of  the  present  suit,  by  Buchi  Yenkan  Dora 
Garu,  the  last  owner,  in  whose  favor  it  was  decided  by  the 
Judge,  and  his  judgment  was  confirmed  by  the  High  Court 
in  R  A.  No.  15  of  1862.  An  appeal  was  preferred  by  the 
defendant  to  the  Privy  Council  which  was  undecided  at  the 
time  the  present  suit  was  brought. 

It  appeared  that  the  plaintiff  had  an  elder  brother  liv- 
ing,, with  whose  consent  this  suit  was  brought. 

The  Civil  Judge  held  that  the  plaintiff  was  the  legal  heir 
to  the  estate,  as  the  fittest  undivided  male  representative  of  the 
family ;  that  the  late  Mansabd&r  did  not  authorise  defendant 
to  adopt  a  son,  and,  if  he  had,  that  the  son  thus  adopted 
would  not  be  the  legal  heir  to  the  estate  according  to  the 
prevailing  custom  and  usage  of  the  family. 

The  defendant  appealed  on  the  grounds — 

That  the  plaintiff  was  not  the  legal  heir  to  the  estate, 
and  that  the  assent  of  his. brother  to  the  suit  could  not  make; 
him  so. 

That  the  alleged. custom '  was  not  ^made:  out,  and  that 
sueh  a jcustom.would  be  bad  inlaw.'' 
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oJ^2\  "^^^  ^^  defendaiit  was  entitled  QiideF  the  Will,EzIubit 

M.  A    No.  8$  No,  1. 

of  1867. 

The  case  was  first  heard  on  the  4th  March  1868,  when 
the  following  issue  was  sent  for  trial  by  the  Civil  Court : — 

*  Whether  the  plaintiff  and  his  brother,  Latcham  Dora^ 
are  sons  of  Mallu  Dora,  and  the  nearest  surviving  malo 
relations  of  the  defendant's  husband  Butchi  Yenkan  Doni^ 
and  whether  the  relationship  of  the  said  Hallu  Dora  to  the 
said  Butchi  Yenkan  Dora,  the  last  male  possessor  of  the 
property,  is  correctly  shown  in  the  genealogical  tree 
marked  AT 

The  answer  of  the  Civil  Court  was  in  the  affirmative  ta 
both  parts  of  the  issue. 

Mayne^  Miller  and  BLuppurdmcLad/mi  Sdatri  appeared 
for  the  appellant,  the  defendant. 

The  Advoodie  Oen£rdl,  for  the  respondent,  the  plaintiiS. 

The  Court  delivered  the  following 

Judgment  : — ^The  plaintiff  in  this  case  claiming  title 
*  by  fniccession  both  as  heir  by  the  general  Hindu  Law  and 
according  to  liGanily  custom,  seeks  to  recover  the  property 
known  as  the'.Totapalli  estate  ii^  the  Zillah  of  B^jahmun- 
dry,  together  with  mesne  profits  since  Fusly  1276.  The 
defendant  is  the  widow  of  the  person  last  in  the  enjoyment 
of  the  estate,  and,  soon  after  his  death,  which  took  place  on 
the  20th  of  June  1866,  she  was  put  in  possession  as  the 
rightful  successor  by  the  Collector,  with  the  approval  of  the 
Government.  __ 

The  plea  of  the  defendant,  as  set  forth  in  her  written 
statement,  is,  substantially,  that  the  plaintiff  is  not  of  the 
''  Boyal  stock,"  that  is,  a  member  of  the  family  in  which  the 
succession  had  of  right  passed  fix)m  her  husband's  ancestor 
Bapam  Dora  Q&ru,  who  originally  acquired  the  estate,  but 
merely  a  dependent  ot  the  fi^nily :  that  the  {daintiff  had 
an  elder  brother  alive,  and  on  that  grouind  al<me  he  could 
not  maintain  the  suit ;  and  that  she  was  about  to  adopt  the 
son  of  Y^nunrala  Bennayya  Dora,  in  accordance  with  her 
husband's  instructions, .  and,  on  his  behalf  waa  entitled  to 
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btld  pofisessioli  X)i  the  eetote.    It  is  also  Alleged  as  an  dbjec*       1870. 
tion,  that  the  plaintiff  should  have  become  a  party  to  the  jt,  j.  2fo  88 
appeal  then  pending  before  the  Privy  Coulidil  from  the     o/iW- 
decree  in  the  Suit  (No.  8  of  1860)  under  which  the  defend* 
ant's  husband  had  recoVeted  possession  of  the  estate  from 
the  widow  of  the  prior  poSs^ssori  Uddanda  Jaggapa  Dora. 
To  this  answer  there  appears  to  have  been  i^ded,  at  the 
first  hearing,  tb6  plea  that  the  plaintiff  had  been  divided 

from  the  family  of  the  last  possessor  of  the  estate.  All 
these  points  of  defence  and  the  question  of  the  plaintiff's 
heirship  by  custom  were  raised  by  the  issues  recorded  in 
the  suit ; — and^  thereupon,  the  Court  below  has  found  (1) 
that  the  plarntiff  m  an  undivided  member  of  the  family  in 
which  the  right  to  the  estate  was  vested,  and  the  second  of 
the  three  sons  of  MaUu  Dora,  and  so  a  d&yadi  of  the  de- 
fendant's late  husband  in  the  12th  decree  through  their 
common  ancestor  Bapam  Dora»  the  original  acquirer  of  the 
estate^  as  shown  in  the  genealogical  table  put  in  evidence 
by  the  plaintiff;  (2)  that  by  an  established  custom  in  the 
fio&ily,  the  suocesffilon  to  the  estate^  on  the  death  of  the 
owner  leaving  no  male  issue^  could  not  pasis  to  a  female, 
bmt  devolved  on  the  person  whcMn  he  appointed  from  among 
his  neat  male  relatives  as  the  fittest  to  succeed ;  (3)  that 
the  defendant  had  not  received  any  instractiotis  from  her 
htisbatid  to  iMiopt  a  son,  and  that  the  alleged  will  put  in 
Evidence  to  ptove  such  instructions  (Exhibit  No.  1)  was  a 
Cake  document,  but  that,  if  she  had  authority  to  adopt,  the 
ttOtaly  custom  requiring  the  appointment  of  a  fit  peiBon  in 
the  life-time  of  the  own^  would  preclude  the  adopted  son 
from  succeeding. 

The  Court  below  upon  these  ^dings  pronounced  Uie 
jdaintiff  to  be  the  legal  heir  to  the  estate  as  the  fittest 
male  representative  of  the  family,  considering  his  daam 
unaffected  by  the  circumstance  of  his  having  an  elder  brother 
alive  for  one  of  two  reasons  (which  of  the  two  it  is  difficult 
to  ascertain) ;  either  that  the  latter  had  cbnse^ted  to  the 
suitf  or  that  his  seniority  was  no  obstacle  to  the  {^Euatiff 
being  heir  by  selection  under  the  faouly  custom. 

The  defendant  has  appealed  from  this  decision  upon  the 
grounds,— that  the  right  of  the  plaintiff  to  succeed  as  the  next 
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i«70,  heir  by  the  general  law  of  sucoescdon  has  not  been  establiah* 
October  ^i.  ^  j-jy^^  ^^  finding  of  the  Civil  Court  as  to  the  fimUy 
qfiw.  custom  is  without  evidence  to  support  it,  but,  if  supported; 
that  there  had  not  been  such  a  selection  of  the  plaintiff  as 
was  necessary  to  constitute  him  heir  according  to-  the  cus- 
tom. That  the  genuineness  of  the  document  (exhibit  No.  1) 
is  proved,  and,  under  it,  whether  construed  to  be  a  will  or  a 
gift,  the  defendant  acquired  a  better  title  than  the  plaintiff, 
assuming  the  finding  of  the  Civil  Court  as  to  his  heirship  to 
her  husband  to  be  right. 

The  appeal  has  been  twice  before  the  Court  for  distinct 
hearings.  At  the  close  of  the  arguments  at  the  first  hearing; 
it  appeared  to  the  Court  that  the  case  depended  upon  the 
several  questions  raised  by  the  objection  to  the  plaintiffs 
claim  of  title  as  heir  by  the  general  law  of  succession,  and 
as  that  question  appeared  not  to  have  been  sufficiently  tried, 
and  there  was  no  doubt  that  the  plaintiff  had  an  elder 
brother  named  Latsam  Dora  living,  the  Court  below  was  re- 
quired, after  hearing  the  further  evidence  which  the  parties 
had  to  offer,  to  return  a  finding  on  the  issue  : — ^Whether  the 
plaintiff  and  his  brother  Latsam  were  sons  of  Mallu  Dora 
and  the  nearest  surviving  male  relations  of  the  defendant's 
late  husband  Butchi  Yenkam  Dora,  and  whether  the  rela- 
tionship of  the  said  Mallu  Dora  to  the  said  Butchi  Yen- 
kam Dora  was  correctly  shown  in  the  genealogical  table 
(exhibit  A) ;  and,  further,  to  ascertain  from  Latsam  Dora  and 
certify  whether  he  was  willing  to  be  made  a  party  to  the 
appeal,  and  to  file  in  the  record  a  renunciation  in  favor  of 
the  plaintiff,  of  all  claim  to  the  estate. 

The  Lower  Court  returned  a  finding  in  the  affirmative 
on  both  the  points  involved  in  the  issue,  and  certified  that 
Latsam  Dora  was  disinclined  to  be  made  a  party  to  the  ap- 
peal, but  ready  to  renounce  all  bis  claim  in  favor  of  the 
plaintiff. 

On  the  return  of  this  finding  the  case  was  a  second 
time  fuUy  heard  upon  the  point  of  heirship,  and  it  then  be- 
came known  to  the  Court  that  the  plaintiff  and  defendant 
had  procured  themselves  to  be  made  parties  to  the  appeal 
from  the  decree  in  the  Suit  No.  3  of  1860,  and  that  it  was 
still  pending  before  the  Privy  Council ;  and  it  was  thought 
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right  to  defer  giving  judgment  until  the  deddion  in  the       1^70. 
appeal  had  been  given.    The  judgment  of  their  Lordships  j£~77isrS8 
who  heard  th6  appeal  we  have  now  before  us,  and  it  is  im»      0/  >867» 
pOrtant  to  see  how  far  we  must  be  governed  by  it  in  deter<- 
mining  the  questions  in  the  present  ca^e. 

The  Suit  No.  3  of  I860,  like  the  present,  was  brought  to 
eject  the  widow  of  Uddanda  Jaggapa  Dora,  the  then  last 
possessor  of  the  estate,  by  th&  present  d^feiidant's  husband, 
claiming  to  be  his  nearest  cblkteral  beii^-    There  was  no 
dispute  as  to  the  plaintiff's  relationship  to  the  deceased. 
The  sole  question  raised  in  the  suit  was  whether  they  were 
members  of  An  undivided  &fnily,  and  the  High  Court  && 
firmed  the  decree  of  the  original  Court  for  possession  of  the 
estate  to  the  present  defendant's  husband,  on  the  ground 
that  the  status  of  the  family  was  that  of  non-division  gene- 
rally.   By  the  judgment  of  the  Vnvy  Cbuncil  that  decision 
ia  upheld,  but  the'  family  status  of  non-division*  is  not  the' 
only  point  decided.    Their  Lbrdships,  dealing  with  the 
aifgument  fbr  the   appellant,  tha£  the  estate  should  be  con- 
sidered as  separd.te  property  and  pass  by  succession  as  such 
on  the  authority  of  the  Shevagurigd  case;  have  also  det€fr- 
mined  that  the  estate  passed  by  grant  "  to  the  Dewan  Ba- 
pam  (Bavani)  Dor%  though^  with  his  consent  and*  for  some 
undisclosed  reason,  it  was  put  into  the  name  of  his  thiid  son 
Jaggapa  Dora,  and  was  in  its*  inception  part  of  the  comnion 
&mily  property,  though  impartible,  and  therefore,  with'  cer- 
tain qualifications,  enjoyable  by  only  one  member  of  the 
family  at  the  time ;"  and  further,  that  what  wae  evidenced 
by  the  document  marked  A  in  the  suit^  to  have  taken  place 
when  Bapam  Dora  (the  grand-unde  of  the  present  defend- 
ant's late  husband)  eiqpelled  his  cousin  Mallappa  Dors  firom 
the  enjoyment  of  the  estate,  had  not  the  effect  of  making^it  * 
a  firesh  separate  acquisition  of  Bapam  Dora.    Their  Lord* 
sliips,  in  distinguishing  the  Shevagunga  case,  say  that  the 
document  showed  "  no  legal  forfeiture,  no  firesh  grant  by 
any  person  competent  to  grant  a  legal  title.    It  only  shows 
that  on  a  dispute  between  Mallappa  and  the  Superior,  an- 
other member  of  the  family  came  in,  and  with  the  strong 
hftnd  and  in  concert  with  the  Superior,  succeeded  in  ousting 

XaUapa  and  in  assuming  the  position  and  rights  of  the 

14 
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Od!ob^'^\  Zamindfir.  That  the  adopted  son  and  successor  of  Bapam 
«.  A.  No.  8S  ^OTK  himself  considered  this  as  no  substantial  change  in  the 
^^  ^^^^*  nature  or  tenure  of  the  property  ;  and  that  he  still  traced 
his  title  to  the  first  Bapam  (Bavani)  Dora  by  virtue  of  the 
original  grant,  and  spoke  of  the  Taluq  as  having  been  enjoyed 
by  six  generations  of  his  family  during  the  period  of  179 
years.'* 

This  decision  concludes  one  of  the  points  upon  which 
Mr.  Mskjne,  for  the  appellant,  rested  his  contention  against 
the  plaintiflTs  daim  to  succeed  as  heir  by  the  general  law. 
The  point  that  the  estate  was  self  and  separately  acquired 
by  Jaggappa  I>ora»  in  whose  name  the  original  grant  waa 
made ;  but  if  not,  that  it  afterwards  became  the  self  and 
separate  acquisition  of  Bapam  Dora ;  and  that,  in  either  view, 
the  plaintiff  could  not  succeed,  as,  with  respect  to  him  and 
other  members  of  the  family  claiming  through  an  ancestor  of 
the  acquirer,  the  descent  of  the  property  worked  no  change 
in  the  nature  of  the  estate.  It  was  still  self-acquisition,  and 
their  position  was  the  same  as  if  they  had  been  divided 
members  of  the  family,  and,  consequently,  the  rule  of  succes- 
sion applicable  to  separate  property  applied. 

Governed  by  the  above  decision,  we  must,  in  the  present 
case,  hold  that  the  estate  was  acquired,  not  by  Jaggappa  Dora, 
but  by  his  father  Bapam  (Bavani)  Dora  the  common  ances- 
tor, through  whom  the  plaintiff  traces  his  kinship,  and  has 
ever  since  been  enjoyed  as  ancestral  property  derived  from 
the  latter.  From  which  it  follows  that  the  question  of  suc- 
cession now  raised,  similarly  to  that  in  the  appeal  before  the 
Privy  Council,  is  determinable  by  the  law  which  regulates 
the  devolution  of  indivisible  ancestral  property  which  had 
vested  in  the  last  possessor.  The  objection  to  the  plaintiff's 
title  as  heir  by  the  general  law  is  thus  reduced  to  the  ques- 
tions— ^whether  his  alleged  kinship  to  the  last  possessor  is 
proved,  and  if  so,  whether  according  to  the  ordinary  course  of 
legal  succession  to  such  property,  he,  or  the  defendant  as  the 
widow  of  the  last  possessor,  is  heir  to  the  estate. 

Firpt,  as  to  the  plaintiff's  relationship  to  Buchi  Ven- 
kam,  the  defendant's  husband.  It  is  not  disputed  that  the 
genealogical  table  (exhibit  A)  which  was  furnished  to  the 


OAYXmiDXVAMllA  Qk'BJJ  V.  BA'MAKDORI.  QA'bU.  101 

CoIIectoi  in  1822  by  Chinna  Bapam,  does,  as  the    Court       ^970. 

below  has  found,  correctly  represent  all  the  male  descendants  jg,  j,  yo  88 

of  BapaXQ  Dora,  the  common  ancestor,  so  far  as  it  goes ;  nor     o/  ^867. 

is  it  resisted  on  the  part  of  the  defendant  that,  if  the 

plaintiff  and  his  brothers  are   the  sons    of  Mallu   Dora 

deceased,  they  are  the  nearest  surviving   male  kindred  of 

Buchi  Yenkam  Dora.    We  have  thus  the  admitted  fact  that 

the  alleged  father  of  the  plaintiff  was  a  lineal  descendant  of 

the   common  ancestor  Bapam  Dora  in  the  5th  degree,  and 

that  Buchi  Yenkam  Dora  was  one  degree  farther  removed 

from  him  in  the  line  of  descent ;  and  have  only  to  consider 

the  sufficiency  of  the  evidence  as  to  the  alleged  parentage 

of  the  plaintiff;  which,  we  may  observe  in  passing,  it  was  for 

him  and  not  (as  the  Civil  Judge  appears  to  have  considered 

in  trying  the  issue)  for  the  defendant  to  make  out. 

Three  of  the  four  witnesses  examined  on  the  part  of  the 
plaintiff  give  very  distinct  evidence  as  to  their  personal 
knowledge  of  the  Mallu  Dora  and  his  brothers  who  are  shown 
in  the  genealogical  tree  as  the  four  latest  descendants  of  the 
eldest  son  of  the  common  ancestor,  and  of  Mallu  Dora  having 
three  sons  of  whom  the  plaintiff  is  the  second.  They  give  an 
account,  too,  of  the  brothers  and  state  that  two  had  issue,  and 
mention  the  names  of  their  sons  and  the  grandsons  of  one  of 
them.  And  two  of  the  witnesses,  who  appear  to  be  relations 
of  the  defendant's  husband,  depose  also  to  their  having  heard 
older  members  of  their  fieanily  speak  of  the  several  branches 
of  the  fiBunily  and  of  the  Mallu  Dora  whom  they  knew  to  be 
the  plaintiff's  father,  and  his  brothers,  as  the  descendants  of 
Bapam  Dora's  eldest  son.  The  4th  witness  is  the  sister  of 
the  defendant's  husband,  and  it  appears  also  that  her  sister- 
in-law,  and  afterwards  her  niece,  married  the  younger  brother 
of  the  plaintiff.  She  was  thus  in  a  position  to  be  well  in- 
formed about  the  relationship  between  her  branch  of  the 
family  and  the  plaintiff's  branch ;  and  her  evidence  con- 
firms in  the  strongest  way  the  testimony  of  the  other  wit- 
nesses. Looked  at  by  itself  this  evidence  presents  to  our 
view  the  appearance  of  truthfulness.  But  it  has  been  argued 
for  the  appellant  that  it  is  rendered  unreliable  by.  the  state- 
ments of  the  1st  defendant's  husband  in  his  counter-Peti- 


r>rtfL^' 21  *^^*^  (exhibit  No.  7),  and  pf  the  2^d  apd  3rd  witneaseB  14 
A  ii.  iyp.  88 ^^eir  depositions  (exhibits  Nos.  8  atd  9),  to  the  effect  %h^i 
0/1867.  jhe  igt  defendant's  husband  was  then  the  only  surviving 
male  heir  in  the  family.  All  three  statements  were  made 
With  reference  to  the  question  of  title  between  members  of 
one  branch  of  the  family,  in  the  suit  appealed  to  the  Priry 
Couneilyand  it  inay  fairly  be  considered  thi^t  their  i^tende^ 
tneaning  was  only  that  the  person  alluded  to  was  the  surviv- 
ing heit  of  the  particular  branch.  The  statements  do  not 
therefore,  we  think,  throlv  aiiy  discredit  upob  the  evidence^ 
and,  together  with  the  testimony  of  the  plaintiff's  brother 
and  his  9th  witness  given  at  the  original  hearing,  it  make9 
out  a  sufficient  case. 

Then  as  to  the  evidence  01^  the  part  of  the  defendant 
We  think  that  no  safe  reliance  can  be  placed  on  the  st^te^ 
ments  of  the  1st  and  2nd  witnesses.  They  give  the  nam& 
of  the  plaintiff's  father  as  J^lallu  Dora,  but,  mftking  u&te  aka 
of  the  name  Mt^kgapudi,  state,  with  a  good  deal  of  shi^ffiing 
in  the  1st  witness'  answers,  that  he  was  noi  a  descendant 
of  Bapam  Dora's  eldest  son.  Neither  of  them,  however,  ven- 
tures to  say  to  what  other  fandly  he  belonged,  apd  the  2nd 
tritness,  who  ib  connected  through  marriage  with,  one^  of 
Mallu  Dora's  brothers,  seems  to  admit  t^at  M^lu  Dora  wa^ 
in  some  way  related  to  the  defendant's  husband.  It  is  ijy 
evidence,  too^  that  Mallu  Dora  resided  in  the  village  of  Mu^ 
lagapudi,  and  so  came  to  use  that  name.  The  3rd  witness 
does  not  profess  to  know  much  of  the  family,  and  what  h^ 
Sl^ates,  about  the  **  yasa.thi,"  or  graat  for  maintenance  mad? 
t9  the  plaintiff's  mother  and  younger  brother  by  Chinn^ 
Bapam  Dora,  tends  to  confirm  the  testimony  of  the  plaintiff'^ 
brother  and  his  9th  witness  relating  to  the  same  m^itter, 
and  we^hs  in  favor  of  the  plautftiff's  oase«  The  other  wit- 
nesses are  Jaggappa  Dora's  widows,  from  whom  the  1st  defend- 
ant's husband  recovered  the  estate  imder  the  decree  which 
has  been  affirmed  by  Her  Majesty  in  Couneil.  Their  posi- 
tive testimony  would  have  borne  strong^  against  the  evi- 
dence for  the  plaintiff,  but  for  the  discrediting  ciromnstance 
pointed  out  by  the  Civil  Judge,  that,  in  the  former  suit,  it 
was  on  their  part  pleaded  and  sought  to  be  proved,  that 
they  had  fhe  obsequies  of  their  husband  performed  by  the 
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|)reaenjb  plaintiff.  Itisgrosaly  improbable  that  they  would  ^^^^i 
have  put  forwatd  the  plaintiff  as  ihd  performer  of  such  an  r,  a.  ao.  &« 
important  act,  unless  they  had  been  weU  aware  that  he  was  ^^  ^^^^' 
one  of  the  nearest  surviving  kinsmen  of  their  husband,  and 
not  the  menial  dependent  they  have  attempted  to  tnake  him 
out  to  have  been ;  and  the  plaintiff's  brother,  in  his  evidence, 
4rtates  that  the  obiaieiquies  were  performed  by  the  plaintiff 
We  are,  therefore,  satisfied  by  the  evidence  that  the  plaintiff 
10  the  son  of  MaUu  Dora,  the  descendant  of  the  common  an- 
loeetor.  Before  we  proceed  to  the  other  question  involved  in 
the  plaintiff's  daim  of  heirship  by  the  genehil  law  of  suc- 
cdssion,  it  will  be  convenient  to  consider  whether  the  finding 
of  the  Court  beloiv  as  to  the  family  custom  can  be  sustained. 
Such  a  cu^toin  requires  the  strictest  proof,  and  we  think  the 
evidence  fails  to  afford  that  proo£  It  may  be  said  to  rest 
upon  the  statements  in  the  letter  of  Chinna  Bapam  Dora  to 
the  Collector  in  1822  (exhibit  B),  for  the  one  or  two  other 
atatements  to  be  found  in  the  evidence  are  mere  loose  asser- 
tions  of  no  weight,  and  there  is,  literally,  nothing  proved  from 
which  any  safe  infere  nee  favorable  to  the  custom  can  be 
deduced  from  the  course  of  succession  to  the  estate.  It 
seems  from  the  same  letter  of  Chinna  Bapam,  that,  in  both 
instances  of  the  estate  passing  out  of  the  strict  course  of 
descent,  first  to  Rajam  Dora  and  afterwards  to  Bapam  Dora^ 
the  interruption  was  accomplished  by  forcible  expulsion  of 
the  rightful  possessor.  And  the  genealogical  table  shows 
that  sons  have  been  the  successors  except  in  those  instances, 
ajad  on  the  death  of  Jaggappa,  whom  the  1st  defendant's  hus- 
band succeeded ;  and  he,  as  undivided  nephew,  was  a  prefer- 
able heir  to  a  female  relation.  No  occurrence,  therefore,  ap- 
peals evidencing  that  the  alleged  custom  has  ever  been  acted 
upon  or  recognized  by  the  family  as  the  rule  of  succes- 
sion among  them ;  and,  without  some  satisfactory  evidence  of 
that  nature,  but  little  effect  can  be  given  to  the  statement 
in  the  letter  (B).  The  writer  not  improbably  expressed 
what  is  therein  stated,  upon  mei^ely  a  loosely  formed  im-> 
pression  of  his  own,  aad  because  from  personal  motives  he 
wished  the  right  of  succession  to  be  so  regai^ded  at  the 
tiineu  This  view,  too,  is,  more  than  merely  consistent  with 
the  other  evidence : — it  is  rather  supported  by  the  circum- 
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>.'®?^'«.  stance  in  proof  that  neither  the  writer's  successor  nor  the 
M.  A  No.  88  defendant's  husband  attempted  to  appoint  a  male  successor; 
— H/^^*^'  but,  on  the  contrary,  the  latter  addressed  the  Collector  in  fa- 
vor of  a  female  successor  to  himself  in  the  person  of  one 
of  his  two  wives.  We  have  not  overlooked  the  feudal  nar 
ture  of  the  tenure  by  which  the  estate  was  at  one  time  held. 
It  is  a  fact  which  has  some  bearing  in  favor  of  male  succes- 
sion, as  presenting  ft  legal  origin  to  which  the  allied  custom 
might  be  attributed.  But,  by  itself,  it  is  not  in  our  opinion 
of  any  probative  force.  There  is  no  doubt  that  several  pro- 
perties throughout  the  country,  which  were  originally  held 
by  a  similar  tenure,  do  pass  to  female  heirs,  according  to  the 
general  course  of  legal  succession.  For  these  reasons  we  are 
of  opinion  that  the  alleged  custom  has  not  been  to  any  ex- 
tent proved.  But  we  fail  to  see  how,  if  our  conclusion  had 
been  the  other  way,  we  could  have  held  that  the  plain- 
tiff had  a  title  as  heir  by  selection  in  accordance  with  the 
custom.  It  would  only  have  had  the  effect  of  excluding  the 
widow,  and  so  letting  in  his  title  as  heir  by  the  general 
law. 

Then,  as  to  the  question  whether  the  plaintiff  or  the 
defendant  is  the  nearer  heir  according  to  the  law  regulating 
the  succession  to  impartible  ancestral  property.  In  the  case 
of  Naragunty  Lutchmee  DavamTruxh  v.  VtTigaTna  Ifaidoo, 
IX  Moo.  I.  A.  66,  a  claim  of  heirship  to  a  polliem  by  a  colla- 
teral relation  in  the  4th  degree  of  descent  from  the  common 
ancestor,  the  deceased  owner  being  a  descendant  in  the  5th 
degree,  was  upheld  against  the  widow.  But  there  were  the 
peculiar  circumstances  in  the  case,  that  the  polliem  had  vest- 
ed in  the  plaintitTs  grandfather,  and  on  his  death  passed 
from  his  minor  sons  to  their  3rd  cousins,  from  whom  it  de- 
scended to  the  last  owner  :  and  all  that  appears  in  the  judg- 
ment on  the  point  of  collateral  heirship  according  to  the 
law  of  succession,  is  an  allusion  to  the  opinion  of  the  pundits 
consulted  as  to  the  rule  of  Hindu  law  in  favor  of  the  plain- 
tiff's right,  and  the  observation  that  their  ^'  view  was  adopt- 
ed by  the  Court  below,  and  no  objection  to  the  decision 
upon  this  point  has  been  uxged  at  our  Bar."  This,  obviously, 
was  not  meant  to  have  the  effect  of  a  decision  beyond  the 
case,  and  we  are  not,  therefore,  relieved  of  the  duty  of  consi- 
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dering  the  question  in  the  present  case.  The  first  point  in-  i870. 
volved  is  the  extent  to  which  property  of  this  nature  is  ex-  ^  ^  ^^  ^^ 
cepted  firom  the  general  law  by  a  special  rule  of  succession  of  1867. 
entitling  the  eldest  of  the  next  of  kin  to  take  solely.  When- 
ever such  a  rule  applies  it  has  existence  by  force  of  usage 
and  custom,  as  is  pointed  out  in  the  judgment  of  this  Court 
in  R  A.  No.  86  of  1868,  V.  M.  H.  0.  Rep.  39,  and  recognized 
in  the  recent  decision  of  the  Privy  Council  in  Baboo 
Beer  Periab  Sahee  v.  Bajender  Pertab  Saheey  XII  Moo.  I.  A. 
18,  and  like  every  other  rule  of  the  kind  it  must  have  effect 
rigidly  according  to  the  established  usage.  Now,  in  the  pre- 
sent case  there  is  simply  the  admitted  governing  usage  of 
succession  to  the  possession  and  enjoyment  of  the  estate  as 
a  Raj  by  a  single  heir  by  primogenitureship ;  the  ordinary 
well  recognized  usage  of  succession  to  zemindaries  of  this 
Presidency ;  and  we  apprehend  it  to  be  clearly  the  law,  that 
such  an  usage  does  not  interfere  with  the  general  rules  of 
succession  further  than  to  vest  the  possession  and  enjoyment 
of  the  corpus  of  the  whole  estate  in  a  single  member  of  the 
family,  subject  to  the  legal  incidents  attached  to  it  as  the 
heritage  of  an  undivided  family — ^that  being  all  that  the 
purpose  of  the  usage,  namely,  the  preservation  of  the  estate 
as  an  impartible  Raj,  renders  necessary.  The  unity  of  the 
family  right  to  the  heritage  is  not  dissevered  any  more  than 
by  the  succession  of  co-parceners  to  partible  property ;  but 
the  mode  of  its  beneficial  enjoyment  is  different  Instead  of 
several  members  of  the  family  holding  the  property  in  com- 
mon, one  takes  it  in  its  entirety,  and  the  common  law  rights 
of  the  others,  who  would  be  co-parceners  of  partible  proper- 
ty, are  reduced  to  rights  of  survivorship  to  the  possession  of 
the  whole,  dependent  upon  the  same  contingency  as  the 
rights  of  survivorship  of  co-parceners  i/nier  ae  to  the  undi- 
vided share  of  each ;  and  to  a  provision  for  maintenance  in 

lieu  of  co-parcenary  shares. 

This  we  consider  to  be  the  view  of  the  legal  effect  of 
succession,  according  to  the  rule  of  primogeniture,  taken  in 
1  Strange' bH.  L.  198  and  Vol.  II,  447:  EJh.  on  Inheritance  69, 
70,  and  upheld  by  the  decisions  of  the  Privy  Council  and  of 
this  Court  on  questions  of  succession  to  impartible  zamind&- 
ria.      In  the  Shevaganga  case,  where  the  principles  of  the 
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3^T0.  rule  of  suoceBsion  to  an  impartible  estate  were  AiUy  disct^sch 
je.  A,  No.  88  *®^'  *^®  judgment  proceeds  upon  the  distinction  that  an  im- 
^  ^^*^7.  partible  and  an  undivided  partible  heritage  ai^  alike  the 
femily  property  of  the  members  in  a  state  of  non-division ; 
but  that,  in  the  separately  acquired  property  of  one  menlbe*«, 
the  other  members  have  no  community  of  interest  with  hinu 
And  in  the  recent  judgment  of  die  Privy  Council  establisli* 
ing  the  rights  of  the  1st  defendant's  husband  to  this  estatef,- 
this  distiuction  is  pointed  out,  with  the  obsesvation,  that 
the  judgment  assumed  that  if  the  Zamind&ri  had  not  been 
self  and  separately,  acquiised  property,  the  decision  would 
have  been  the  other  way. 

We  have,  then,  to  consider  next  the  places  assigned  to 
relations  in  the  positions  of  these  parties,  in  the  order  of 
succession  to  partible  property  of  an  undivided  faknily.  Th» 
Canon  of  the  Hindu  Law  of  Southern  India  in  regard  to  the 
succession  of  widows  is  "  that  a  wedded  wife^  being  chaifte^ 
<<  takes  the  whole  estate  of  a  man,  who  being  sepanited  from 
^  his  co-heirs  and  not  subsequently  reunited  with  then^ 
"  dies  leaving  no  male  issue."  MUdkAardt  Cap.  II.» 
Sec.  1,  CL  39.  This  text  has  received  judicial*  interpte^ 
tation  in  the  Shsvobgart/ga  case,  and  the  decision  of  the 
Privy  Council,  in  that  case,  determines  that  the  text  doea 
not  affect  a  widow's  right  tO'  inherit  the  self  and  separately 
acquired  property  of  her  huabaad,  who  leaves  undivided  co^ 
parceners  surviving  him.  We  are  now  called  upon  to  lay  down 
whether  or  not  a  widow  is  precluded  by  the  text  fh>m  inherit^ 
ing  joint  family  property  held  by  her  husband  in  his  indivi- 
dual  right,  when  there  is  any  unsepatated  member  of  the' 
fiEunily  living.  It  has  beai  put,  on  behalf  of  thcrespondent,  that 
^'co^heirs^indudesevery  unseparatedkinsmanof  the  deeeased, 
w^ois  the  descenjdant  of  the  common  ancestor  from- whom  the 
estate  descended,  and  so  the  respondentia  the  preferable  heiv,- 
On  the  other  hand,  the  contention  for  theappellant  is,  thatonly 
those  of  the  unseparated  kinsmen  are  co-heirs,  who  by  birth 
had' acquired  a  proprietary  interest  in  the  estate  in  common 
with  the  deceased : — his  co-parceners  who,  on  a  division  in 
his  life-time,  would  have  been  sharens  of  the  estate,  and  that 
such  a  co^parcenership  can  exist  only  between  kindred  who 
are  neac  Sapindto^  and,  consequently,  the  respondent  was  not 
$f  co*h«ir  of  the  deceased. 
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We  are  of  opinion  that  thia  contention  is  right  as  to  ^JJ^^Jl. 
those  only  being  co-heirs  who  became  possessed  of  on  in-  i?.  a.  No.  si 
choate  right  in  the  family  property  at  their  birth ;  but  the  — 2L-s — h^ 
other  position^  that  only  near  Sapindas  can  be  such  co-heirs. 
is  not,  we  think,  tenable.  The  general  terms,  inclusive  of  all 
the  members  of  a  family,  which  are  used  in  allusion  to  the 
community  of  interests  in  family  property  in  Maonaghten'a 
Principles  of  Hindu  Law,  Chapter  2,  and  in  the  judgment 
in  the  Shevaganga  case  and  the  other  authorities  to  which 
we  were  referred,  do  certainly  lend  an  appearance  of  support 
to  the  argument  for  the  respondent.  But  there  can  be  no 
doubt,  we  apprehend,  that  'co-heirs'  throughout  the  law  relating 
to  inheritance  has  no  more  extended  application  than  it  has 
in  the  law  relating  to  partition,  which  Sir  Thomas  Strange 
lays  down  to  be  so  intimately  connected  with  the  law  of  In- 
heritance that  they  may  almost  be  said  to  be  blended  to- 
gether ;  and  in  the  law  of  partition,  clearly,  it  is  confined  to 
the  co-parcenery  heirs,  in  whom  th^  aticestral  property  is 
actually  vested  by  birthright  as  k  joint-estate,  with  rights  of 
survivorship  and  (in  the  case  of  male  heirs)  partition.  Kow, 
certainly,  none  can  be  in  such  co-paroeneryship,  when  th^ 
£amily  heritage  had  not  passed  to  co-heirs  before  it  came  to 
the  last  possessor,  or  when  he  by  survivorship  had  become 
the  sole  owner  of  it,  except  his  kindred  within  the  limit  of 
the  near,  Sapindas ;  as  a  father,  or  brothers,  and  his  or  their 
descendants  in  the  male  line  to  the  3rd  degree.  Mitdkshardt 
Cap.  1,  Sec.  1,  CI.  27i  and  Sec.  5 :  Smruti  Chan- 
drika  {Kristnoisatvmy  ly&r's  translation),  Cap.  1  and 
pagel  04 : 1  Strcmge'sH.  L,  124.  The  principal  of  oo-parcenery 
right  being,  6.6  Sii^  Thomas  Stratnge  lays  down  that  it  id, 
co-ordinate  with  thd  gift  of  the  fiiiieral  cake.  1  Strange'e 
B.  L.  204.  They  alone  hav6  on  birth  the  inchoate  estate  in 
the  property  ftom  which  the  co-heirship  springs,  and  it  con- 
tinues until  they  effect  a  partition ;  or  one,  by  ijie  death  c^ 
the  others  without  male  heirs;  acquires  the  sole  ownership. 

But  upon  tibds  same  principle  it  appeaxs  to  us  equally 

certain  that  the  limit  of  the  co-heirs  must  be  held  to  include 

undivided  collateral  relations,  who  are  descendants  in  the 

male  line  of  one  who  was  a  co-parcener  with  an  ancestor  of 

the  last  possessor.    For^  in  the  undivided  co*parcenery  in-^ 

15 


108  MADRAS     HIGH  COURT   REPORTS. 

n}S!\i    terest  which  vested  in  such  oo-parcener,  his  near  Sapindaa 

J?.  A.  No,  ss^Gre  co-heirs,  and  when«  on  his  death,  the  interest  vested  in 

-  of  1867.    }^g  g^j^^  ^j.  ^j^^  Q^  other  near  Sapinda  in  the  male  line  ; 

the  near  Sapindas  of  such  descendants  or  descendant 
became  in  like  manner  co-heirs  with  them  or  him,  and  so 
on,  the  co-heirship  became  extended  through  the  near  Sapin- 
das down  to  the  last  descendant  Obviously,  therefore,  as 
long  as  the  status  of  non-division  continues,  the  members  of 
the  family  who  have,  in  this  way,  succeeded  to  a  co-parcenery 
interest,  are  co-heirs  with  their  kindred  who  possess  the 
other  undivided  interests  of  the  entire  estate,  and  one  of 
such  kindred  and  his  near  Sapindas  in  the  male  line  cannot 
be  the  only  co-heirs,  until  by  the  death  of  all  the  others 
without  descendants  in  the  male  line  to  the  3rd  <]egree,  he 
has,  or  he  and  they  have,  by  survivorship  acquired  the  en- 
tire right  to  the  heritage,  as  effectually  as  if  the  estate  had 
passed  upon  an  actual  partition  with  the  co-heirs. 

It  follows  that  collateral  kinsmen  answering  the  above 
description  have  interests  which  puss  in^  S6  by  right  of 
survivorship,  and  that  a  widow's  right  as  heir  is  excluded 
by  the  text  under  Qonsideration  when  any  of  such  collateral 
kinsmen  survive  herj  husband.  We  take  the  governing 
principle  of  the  rule  to  be  co-parcenery  survivorship,  which 
precludes  alike  the  right  of  the  widow  and  every  other 
member  of  the  fieunily,  who  haa  no  right  to  the  enjoyment  of 
the  estate  before  the  death  of  the  possessor.  By  this  view 
consistency  with  the  law  of  Partition  is  preserved,  as  res- 
pects not  only  the  limit  of  oo-heirship,  but  also  the  benefits 
flowing  from  that  oneness  of  husband  and  wife  in  the  eye 
of  the  Law  which  is  shown  by  the  authorities  to  be  a  ground 
for  a  wife  or  widow  being  placed  on  the  footing  of  a  co-par- 
cener upon  a  partition  {MUdkahardf  Ch.  1,  Sec.  2 :  Ddycu 
Bhdga,  Ch  3,  Sec.  2  \Smruti  ChandrUca  by  Kistnasawmy  Iyer, 
54,  53 : 1  Strange'a,  H.  £.,  IttS) :  and  which  is  declared  in  the 
text  of  Brihaspati  with  reference  to  succession ;  **  of  him 
whose  wife  is  not  deceased  half  the  body  survives ;  how 
should  another  take  th^  property  while  half  the  body  of 
the  owner  lives."  Further,  it  seems  to  us  that  the  widow's 
right  may  be  deferred  to  distant  as  T^ell  as  near  collateral 
kinsmen,  in  iifhom  rights  of  survivorship,  and  partition  of  the 
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)>ftrtible  portion  of  the  £umly  properiy  were  vested,  jointly       1870. 
with  heir  hnflband  ;  without  infringing  on  the  fundamental  jg.  a*  No  88 
{)rinciple  of  the  Law  of  Succession ;  namely,  the  capacity  to      ^^  ^^^^- 
confer  spiritual  benefits  by  the  offer  of  funeral  oblations, 
which  it  deems  agreed  that  a  widow  possesses  only  in  a  less 
degree  than  sons.     [Mitdkshard,  Ch.  2,  Sec.  1 :  1  Strangi^ 
H.  X.,  135 :  Ddya  Bhdga,  Clk  11,  See.  1,  Clauee  43.] 

We  are  of  opinion,  th^t^fore,  that  the  souod  rule  to  lay 
down  with  respect  to  undivided  or  impartible  ancestral 
property  is,  that  aU  the  membeiis  of  the  family  who,  in 
the  way  we  have  pointed  out,  are  entitled  to  imity  of  pos- 
session and  community  of  interest  ac4X)rdiiig  to  the  Law  of 
Partition,  are  co-heirs,  irrespectively  of  their  degrees  of 
jAgnate  relationship  to  each  other,  and  that,  on  the  d^th  of 
one  of  them  leaving  a  widow  and  no  near  Sapindas  in  the 
male  line,  the  family  heritage,  both  partible  tod  impartible, 
passes  to  the  survivors  or  survivor  to  the  exclusion  of  the 
widow.  But  when  her  husband  was  the  last  survivor,  the 
widow's  position  as  heir  relatively  to  his  other  undivided 
kinsmen,  is  similar  to  her  position  with  respect  to  his  divided 
or  self  and  separately  acquired  property. 

Taking  this  to  be  a  correct  exposition  of  the  law,  the 
question  we  are  now  considering  is  made  entirely  dependent 
upon  the  conclusion  to  be  come  to  as  to  how  the  estate 
passed  originally  from  Bapam  Dora.  Hie  very  scanty  evi- 
dence upon  this  point  consists  of  the  report  of  Chinna 
Bapam  in  1822  and  the  admission  of  the  genealogical  table; 
and  were  it  not  for  the  decision  of  the  Privy  Council 
already  quoted,  we  should  have  felt  a  difficulty  in  saying 
that  the  proper  conclusion  was  not  that  Jaggappa  was, 
by  the  desire  of  his  fetther,  made  the  original  grantee  of  the 
estate  in  his  own  right,  but  that  decision  settles  that  the 
estate  belonged  to  Bapam  Dora,  although  the  grant  was 
taken  in  his  3rd  son's  name,  and  passed  as  ancestral  property 
derived  from  him. 

Taking,  therefore,  the  right  to  the  estate  to  have  passed 
to  Jaggappa  as  his  Raj  by  inheritance  on  the  death  of  Bapam, 
that  descent  may  have  been  because  his  two  elder  brothers 
had  predeceased  their  father,  or  that  they  or  the  survivor  pf 
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1S70.  tbem  had  aaseBted  to  hia  nusceeding  aa  the  next  heir.  Kov 
Jr.  A.  .Vo.  88  ^  ^^  report  of  Chimuk  Bapam  upon  which  the  Privy  Couoc^ 
^-^  ^^^^'  deeision  is  based,  the  brothers  aro  repreeented  to  have  bee^ 
alive,  and  "  Y usatis"  made  to  them  by  Jaggappa,  and  that  state^ 
ment  finds  support  in  the  strong  probability  that  the  bro- 
thers would  assent  to  his  succession,  because  of  their  father's 
having  procured  the  original  grant  in  his  name.  Iq  tha 
admitted  genealogical  table,  too,  the  brothers  are  severally 
described  by  the  names  of  the  villages  mentioned  in  the 
report  as  the  *'  Yasati"  of  each.  We  think  our  conclusion 
may  safely  be  that  the  brothers  survived  their  father  and 
acquiesced  in  Jaggapa's  holding  the  estate,  and  if  so,  they 
were  co-heirs  by  inheritance  just  as  they  would  have  been 
had  the  estate  been  partible,  and  Jaggappa  by  arrangement 
left  in  sole  possession  and  management  of  it ;  and  their 
co-parcenery  interest  passed  to  their  near  Sapindas  and 
through  them  to  their  more  remote  lineal  male  descendants^ 
But  had  we  oome  to  the  other  conclusion  that  Jaggappa  was 
the  eldest  brother  surviving  at  his  father's  death  ;  the  re- 
sult mustk  we  think,  have  been  the  same  as  to  the  right  of 
oo-heirship  in  this  pase  (even  if  we  assume  that  sons  acquire 
no  inchoate  interest  by  birth  in  their  father's  separately  ac- 
quired immoveable  property,  a  point  yet  undetermined. 
See  Baboo  Beer  Pertah  Sahee  v.  Bajender  Pertah 
Sahee,  XII  Moo.  I.  A.  39)  for  there  is  no  doubt,  we  apprehend, 
that,  on  Bavani's  death,  the  sons  of  the  deceased  brothers 
woiQd  have  taken  per  stirpes  the  same  co-parcenery  interests 
in  such  property  by  inheritance  as  in  other  ancestral  proper- 
ty, and  transmitted  them  to  their  male  descendaata. 
1  Strange,  H.  L.  125,  207;  2tid  Vol  253. 

It  follows  that  the  plaintiff,  as  one  of  the  sons  of  ]k[allu 
Dom,  was,  in  our  judgment,  a  co-heir  of  the  last  possessor  of 
the  estate,  and  is  entitled  to  it  by  the  general  law  of  succes- 
sion, preferably  to  his  widow  the  1st  defendant. 

The  plaintiff's  title  as  heir  (subject  to  the  priority  of 
his  eldest  brother's  right;  being  established,  it  l)ecomea 
necessary  to  dispose  of  the  claim  set  up  by  the  de- 
fendant under  the  document,  exhibit  No.  1,  and  the  ccm- 
elusion  we  have  eome  to  is  that  the  autheniioity  of  the 
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^oeameni  has  not  been  proved  Tbe  evidence  of  the  witnesses       i  ^o.  . 
who  9peak  to  being  present  at    its  execution  by  the  de-  jg.  a.  N:  88 
fiMidant*8  husband,  presents  to  our  minds^  in  itself,  very  much     ^/  ^^^7* 
the  appearance  of  a  concocted  story,  aod  contradicted  as  it 
is  by  the  phdntifTs  7th  and    8th  witnesses,  it  would  have 
been  hardly  possible  to  rely  upon  it  if  there  had  been  no 
other  evidence  relating  to  this  part  of  the  case.    But  there 
is  additional  documentary  evidence,  the  effect  of  which  is,  it 
appears  to  us,  to  discredit  entirely  both  this  evidence  and 
the  testimony   of  the   Subordinate  Magistrate  (who    was 
examined  as  the  witness  of  both  parties),  as  to  his  having  seen 
the  document  in  question  in  the  life-time  of  the  defendant's 
husband*    There  is,  first,  the  suspicious  circumstance  that 
this  document,  which  purports  to  give  over  the  sole  manage- 
ment of  the  estate  to  the  senior  wife,  is  dated  tbe  30th  May 
1866,  only  a  day  later  than   the  deceased's  petition  to  the 
Collector  (exhibit  C)  intimating  that  he  had  enti-usted  tbe 
sole  management  to  his  junior  wife.    But  the  most  discre- 
diting  improbabilities  arise  from  the  Sub-Magistrate's  Report 
to  the  Collector  (exhibit  D).    It  conmiunicates  the  result 
of  the  Magistrate's  inquiries  of  the  deceased  on  the  day 
before  his  death  as  to  the  conflicting  representations  about 
tbe  management  of  the  estate  contained  in  his  petitions 
(exhibit  0.  and  exhibit  E.)  the  earlier  one  in  favour  of  bis 
senior  wife :  and  although  dated  the  20th  June,  11  days  after 
the  document  in  question,  it  contains  no  allusion  to  it.     It 
appears  to  us  incredible  that  if  the  document  had  existence 
at  the  time,  and  had  been  both  seen  by  the  Magistrate,  as  he 
states  it  had,  and  brought  formally  to  bis  notice  by  the  re- 
ceipt of  the  arzee  addressed  to  him  (exliibit  No.  6),  mention 
would  not  have  been  made  to  the  Collector  of  it  and  the 
latter  document,  and  specially  of  the  authority  to  adopt. 
Further,  the  statement  in  the  re  port  as  to  the  deceased's  wish 
to  leave  the  authorities  to  decide  between  the  claims  of  his 
wives,  is  quite  irreconcileable  with  the  deceased's  having,  to 
tbe  knowledge  of  the  Magistrate,  made  such  a  disposition  of 
the  estate  in  favor  of  his  senior  wife  as  is  set  forth  in  the 
document  in  question,  and  given  her  authority  to  adopt, 
We  believe  that  neither  ^that  document  nor  the  and  (ex- 
No.  6)  were  in  existence  when  the  Magistrate's  Report 
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1870.      was  made.    The  defendant's  claim,  therefdie,  has  no  fbondl^ 

Jt.  jL  No,  6s  ^01^    ^^^  ^^  11^7  ^d  ^°^^  "^  uie  document  been  provea* 
^'f^  ^^^^'    it  would  not,  we  think,  have  availed  to  give  the  defendant 

a  title. 

The  result  of  our  judgment  is,  that  the  plainti£f,  as  one 
of  the  nearest  co-heirs  of  the  defendant's  husband,  is,  upon  the 
renunciation  of  his  eldest  brother's  righti  entitled  to  the 
possession  of  the  estate.  We  think  the  parties  should  bear 
their  own  costs. 


^JJJtUltte  |ttri8bitti0tt  (a.) 

Spedai  Appeal  No.  392  of  1870. 
(Civil  Mi$ceUaneou8  Petition  No.  38  of  1871.) 

AkiLANDAMMAL  and  another Special  AppeHa/nts. 

S.  Venkata'chala  Mudali.. Special  Baspondefoi. 

Plaintiff  and  defdndants,  oecnpants  of  neighbonring  louses,  wefa 
joint  tenants  of  the  party-wall.  Defendants  unroofed  their  house, 
raised  the  wall  and  placed  beams  on  it  to  rebuild  tfieir  hou86. 
The  Lo^er  Appellate  Court  fonnd,  that,  in  consequence  of  this  altOT- 
ation,  the  rain  from  the  defendants'  house  descended  upon  plaintiff^ 
verandah  and  caused  damage  to  plaintiff,  and  decreed  that  defendants 
should  restove  the  wall  to  its  former  height,  and  remove  the  beams 
placed  on  it.  tidd,  on  spedal  appeal,  that  taking  the  finding  to  bo 
that  the  alteration  created  «  stiUicidium"  where  it  did  not  exist  be- 
fore, or  that  it  rendered  more  burdensome  an  existent  "semtua 
stillicidii,"  it  would  be  very  daneerous  to  hold  that  e^ery  trifling 
excess  in  the  exercise  of  a  servitude  should  justify  the  pulling  down 
of  the  building  creating  the  excess :  that  in  the  present  case  the  dam- 
ages should  be  assessed  and  awarded,  and  the  injunction  to  remove 
the  roof  of  the  house  and  reduce  the  wall  be  made  conditional  upou 
the  defendant  not  removing  the  cause  of  the  nuisance.  In  such  a 
case  the  messure  of  damages  is  the  amount  which  will  induce  tha 
defendant  to  abate  the  nuisance. 

1871       THIS  was  a  Special  Appeal  against  the  decision  of  C.  G. 

Pthrumy  8.   i-     Plumer,  the  Acting  Civil  Judge  of  Chittoor,  in  Kegular 

^'o/mo.*^*  Appeal  No.  117  of  1868,  reversing  the  decree  of  the  Court 

''~  of  the  District  Munsif  of  Sholinghur  in  Ori^al  Suit  No. 

163  of  1867. 

The  suit  was  for  trespass  committed  by  defendants  <» 

plaintiffs  walL 

Plaintiff  and  defendants  were  occupants  of  neighbouring 
houses.    These  houses  were  separated  by  a  wall  1  foot  thick 
(a)  Present  s—HoUoway,  Ag.  0.  J.,  and  Kinderaley,  J. 
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vhich  lay  to  the  south  of   defendants'  house  and  north  of  ^  1^71. 

Pthruary  8, 

plaintiff's    house.    The  plaintifi[  stated  that   the  former^.  ^.  jvo  39^ 
owner  of  defendants'  house  with  the  consent  of  the  former    ^/^^^Q-- — . 
owner  of  plaintiff's  house^  placed  a  beam  upon  this  wall 
and  built  his  own  house.    Plaintiff  purchased  his  house  six 
years  before  date  of  plaint  from  one  Sakrapani,  the  original 
owner,  and  had  been  in  enjoyment  of  it  with  the  wall  in 
question  a  month  before  date  of  plaint    Defendants  un- 
roofed their  houses  raised  the  height  of  the  wall  by  a  foofc, 
and  placed  beams  on  it  to  build  their  own  house.    Plaintiff 
therefore,  prayed  that  his  exclusiye  right  to  the  wall  might  be 
established,  and  defendants  directed  to  remove  that  portion 
of  the  wall  newly  raised  apd  the  beams  thereon  placed. 

The  defendants  denied  the  claim,  and  stated  that  the 
former  owner  of  their  house  built  a  house  by  resting  the 
beams  thereof  on  the  wall  in  question  and  enjoyed  the 
house  and  waU.  This  house  and  wall  were  attached  in  No. 
521  of  1833  for  a  judgment-debt,  and  purchased  by  Ist  de- 
fendant's husband ;  that  the  house  and  the  wall  in  question 
had  since  been  in  defendants'  enjoyment;  that  the  wail  was 
their  own,  and  that  it  was  with  the  consent  of  1st  defen-' 
dant's  husband  that  the  original  owner  of  plaintiff^s  house 
built  his  verandah  against  the  wall  by  letting  the  beams 
thereof  into  it ;  and  that  they  did  not  raise  the  wall  aa 
alleged,  but  simply  raised  the  beams  a  foot  higher  and  re-< 
paired  what  was  dilapidated. 

The  Mimsif  dismissed  the  suit. 

The  plaintiff  appealed. 

In  his  judgment  the^Qvil  Judge  said — 
After  a  careful  consideration  of  the  case,  I  have  arrived 
at  the  conclusion  that  there  was  no  distinct  proof  either  by 
plaintiff  or  defendant  of  exclusive  property  in  the  wall  \ 
that  the  evidence  showed  common  user  of  the  wail  separat- 
ing the  two  houses,  and  that  the  plaintiff  and  defendants 
must  therefore  be  considered  as  tenants  in  conunon  {Cubitt  v. 
Porter,  8  B  &  C.  257) ;  that,  as  plaintiff  alleged  in  the  plaint 
tbat  defendants  had  altered  the  height  of  the  wail  to  his 
injury,  he  has  a  perfect  right  of  action  (Stedman  v.  Smith, 
^  £«  &  p.  I)  ;  but  that,  for  the  proper  determination  of 
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.  .^^^^'  •    this  suit,  it  tvas  neeesaaTV  that  the  following  isftuo  sbould 
B.A,  No  892  be  determined,  viz  :•-* 
0/1870.  Whether  the  defendants  by  raising  the  wall  hare  sab* 

stantially  changed  the  nature  of  the  property  and  have  tbera* 
by  caused  damage  and  loss  to  the  plaintift 

For  that  purpose  the  Suit  was  remanded  to  the  Lower 
Court  with  directions  to  try  the  above  issue,  and  to  return 
its  finding  thereon,  together  with  the  evidence,  within  6 
weeks  from  date  of  receipt  of  these  proceedings,  under  Sec- 
tion 354  of  the  Code  of  Civil  Procedure. 

The  return  made  by  the  Lower  Court  to  the  above  pro- 
ceedings was,  in  effect,  that  the  raising  of  the  wall  in  ques* 
tion  by  defendants  caused  injury  to  the  plaintiff's  house. 
A  memorandum  of  objections  against  the  finding  of  the  Lower 
Court  was  put  in  by  defendant,  and  on  the  appeal  cdmiiig 
on  for  re-hearing  the  same  vakils  aS  befot^  were  heard  for 
the  respective  parties. 

The  gist  of  the  defendant's  objections  ilf  that  the  natute 
of  the  wall  has  not  been  substantially  altered,  in  eonsoquence 
of  its  having  been  raised,  and  that  the  evidenee  shot^s  that 
no  injury  had  been  caused  to  plaintiff's  house  by  the  raising 
of  the  wall. 

I  agree  with  the  Lower  Court.  I  think  the  evidence 
clearly  shows  that  a  very  substantial  alteration  has  been 
made  in  the  wall,  of  which  the  plaintiff  and  defendants  are 
tenants  in  common,  without  the  consent  of  the  plaintiff  to 
the  alteration ;  that,  in  consequence  of  the  alteration,  the  rain 
from  defendant's  house  descends  upon  the  beamsy  Asa,  of 
plaintift*'s  verandah,  and  that  thus  these  beams  are  damaged 
and  loss  is  occasioned  to  the  plaintifi*  It  is  admitted  by  the 
defendant  that  the  wall  has  been  raised  by  him^  and  I 
think  that  the  evidence  adduced  by  plaintiff  clearly  shows 
that  he  (plaintifi^  has  sustained  consequent  injury. 

I  therefore  adjudge  and  decree  that  the  defendants  do 
restore  the  wall  to  the  height  at  whieh  it  stood  before  it  was 
lately  raised,  and  that  he  do  remove  the  four  beams  which 
he  has  placed  thereon  as  mentioned  in  the  plaint,  and  I  fut« 
ther  adjudge  that  defendants  do  pay  the  proportionate 
costs  of  plaintiff  both  in  the  Lower  Court  and  on  appeal 
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The  defendants  preferred    a  special   app^  tm  the       1S71. 

arround—  Fdm^ary  8. 

That  the  fiicts  found  by  the  Civil  Judge  did  not  eon-     "^  ^^^^' 
stitute  any  .legal  iigury  nor  warrant  the  decree  given  by 
him. 

Mayne^  for  the  special  appellants,  the  defendants. 

The  AdvoccUe  Oeneral  and  Craig,  for  the  special  res« 
pendent^  the  plaintiff. 

The  following  judgment  was  delivered  by 

HoLLOWAT,  AcnNG  C.  J. :— In  this  case  the  suit  was 
originally  brought  alleging  that  the  wall  in  question  belonged 
to  the  plaintiff,  and  that  the  alteration  of  it  by  the  defend- 
ant was  therefore  wrongful.  The  final  decision  was  that 
the  plaintiff  and  defendant  were  joint  tenants  ofthewall, 
but  on  the  ground  that  through  the  alteration  rain  water 
has  been  thrown  upon  the  plaintiffs  verandah,  so  as  to 
damage  the  bamboos,  and  that  such  damage  is  therefore  an 
injury,  the  removal  of  the  addition  to  the  house  was 
ordered.  Stedman  v.  Smith  (8  E.  &  B.  1)  was  a  case  of 
ouster,  and  has  no  bearing  upon  the  relief  finally  given  in 
this  case. 

There  is  a  finding  that  the  change  in  the  character  of  the 
wall  has  produced  damage.  Penruddock'n  CoMi^),  referred  to 
in  the  argument,  was  a  case  of  eaves  over-hanging  a  neigh- 
bour's house,  but  I  do  not  imderstand  this  to  be  found  in  the 
present  case.  After  some  hesitation,  I  have  come  to  the 
conclusion  that  we  must  take  the  finding  to  be  that  the 
alteration  has  created  "  stillicidium,"  where  it  did  not  exist 
before,  or  has  rendered  more  burdensome  an  existent  "servitus 
stillicidii''  Boman  law  remedied  this  injury  by  the  '^  actio 
aquae  pluviae  arcendae,''  and  it  is  also  held  to  be  an  injury 
by  English  law  {Bati/iakill  v.  Meed,  18  C.  B.  696,  in  which 
all  the  cases  are  refeined  to).  This  case  is  important  as 
showing  the  measure  of  damages,  and  the  extent  of  the 
common  law  remedy  in  such  cases.  The  test  is  what  amount 
of  damages  will  induce  the  defendant  to  abate  the  nuisance. 
The  extent  of  the  possible  remedy  at  common  law  is  re- 

(a)  6  Bep«  101a. 

16 
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t*n.      peateA  tSiaM  en  ilid  oikaei  Oe  old  Mils  taMl  tt^«n  tiie 
».  4.  A'^^.  M  Boman  law  having  dia^ipeaied 

^  '  '  '  lliat  diflapp<3tam(»  is  imt  to  b«  buBCT  TheBomaii 
tehairacter  wad  one  of  dSjsdplitied  egotiBm,  alid  the  atetn  logic 
of  the  law  knew  of  no  principle  upon  whidi  a  man  abdUld 
abandAi  kay  portibn  of  his  abatnok  rights  <m  acoonnt  of 
other  men.  The  indiscriminate  adoption  of  Roman  doctrines 
is  not  the  road  to  the  improvement  of  the  science  of  law,  al- 
though the  only  one  which  the  most  advanced  advocates  of 
improvement  in  England  seem  to  have  devised.  It  is  well 
timt  the  evil  of  the  present  state  of  tilings  is  beginning  to 
be  recognised,  lamentable  that  the  real  remedy  should  be  so 
little  nndontool  Those  wIk>  know  that  la>pr  bttrt  and  can 
lippreciaite  its  marveUoiis  qnaUties  have  also  best  guided  its 
4efeets (Iberiiigi  GteistdesR  Reehte.  L SIB'-'^  and§.L). 
A  rale  is  not  neoessariLy  a  fit  rale  for  ido|»tioiv  bedaose  it  is 
otie  of  BomiBUi  law.  In  this  particukar  case  a  bettw  one  is 
derivable  fiirom  the  decisions  of  6<Mae  of  our  own  Cooria. 
That  scarcely  any  case  ooeurs  which  does  mot  oontrodict 
or  Mcplain  some  othet^  iftrises  fironl  the  English  being  a  law 
4sf  (Ht^KMsitiOiiB  and  mot  of  principles. 

The  remedy  here  given  could  only  have  been  obtained 
hi  ^iiity  by  injunction^  and  a  very  eminent  judge  has  very 
^^c^ntly  laid  down  tibre  principles  on  which  it  should  b^ 
jgmhted.  (1)  Material  injury  to  a  tslear  legal  right.  (S) 
Bamages  mot  a  sufficient  t^mpensation.  ^SMgkt  Vw  Bwm, 
T.  L.  K  Oh.  Ap.  Ids.)  Now  it  itectoiB  to  me  impossible  to 
Miy  that  either  of  these  propositions  is  fouiid  to  b6  trvte,  and 
^certainly  ttot  tiie  latter  of  thenu  ti  wt)uld  b6  a  very  damg^ 
totis  e^ctension  of  the  principle  on  which  such  rdief  ought 
to  be  gitnetn  to  hold  that  evety  trifling  excess  in  the  exer* 
^e  of  tt  Servitude  should  justify  the  puUikig  down  of  th^ 
building  cteati&g  the  excess.  I  am  of  opinion  that,  in  thd 
present  case,  the  damages  should  t>e  assessed  and  Itwarded, 
and  ^e  itjufidibn  t6  remove  the  rOof  6f  ihe  hou^eandre^ 
itCLCie  the  yrsXl,  b&  madd  cdndttional  npon  the  defcaidant  mot 
ireihoiHtlig  th&  dbuse  of  the  nuisance  to  Ihe  satis&ction  of 
the  Court  Wittdii  two  months.  It  is  quite  possible  that  a. 
gutter  will  effect  all  that  is  Jieeded^  but  the  plaintiff  will 
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eertahily  have  «veiy  proteetion  which  the  Coart  should  pJ^'  g. 
grant  if  the  injunction  is  granted  on  these  tenns,  ami  com*  9. 4.  No.  di% 
pensation  given  for  the  damage  which  has  already  aecrued.    ^^^^^' 
The  defendant,  too,  most  be  car^il  not  to  trifle  with  the 
Older  of  the  Court    The  defendant  should  pay  the  costs. 

KiNOBBSLKT,  J  :-*-*!  concur  in  the  decision  of  the  Acb^ 
ing  Chief  Justiee  upcm  the  case  before  us. 

9|i]ieIIatt  Surisdiction.  (aj 

Special  Apptal  No,  £49  of  1870. 

Shukgukt  Mbnok  and  another Spopifil,  Appellant^. 

KaIiAMPULIiT  YjlUA  Naib /Special  Ee9p(mdent 

Suit  broagfat  bj  plaintiff  ftgain^t  the  ftr^t  three  defendii^Dt^ 
ae  his  tenants  on  kanorn^  and  the  4tb,  the  representatiTe  of  a  rival 
jenmi,  to  obtain  a  decUratiou  of  title  as  jenmu  Plaintiff  ha4  i^reviooslj 
sued  the  first  thre^  defendants  to  establish  the  reliction  of  jenmi  and 
kanomkar  and  to  xeoover  the  land*  He  failed  and  then  brought  the 
present  suit. 

Hdd^  that  this  was  a  case  of  the  employment  of  the  deyice  of  a 
Boit  for  a  declaration  of  title  in  order  to  get  back  land  by  a  crooked 
and  aojb  legal  process  after  faihire  to  recover  hj  proper  legal  means. 
The  intention  being  to  cut  off  the  defendants  (the  tenants)  fh>m  the 
plea  of  IMS  jodicata. 

The  Court  which  had  a  discretion  is  to  whetbi^  raoh  a  (nut 
shonJd  he  permitted,  oiigl^t  at  once  to  have  9aidj|that  Jt  should  nou 

Where|there  are  no  interests^o  be*^proteoted»  there  is  newfound- 
iAioii  far  a  sutt^f or  a^deslamtory.oeeree^ 

THIS  was  a  Special  Appeal  against  tfte  d0ei9ion  of  C  9^  Falulrw  u 
Pdly,  the  Gvil  Judge  of  Qalumt,  u^  Eegular  Appeal  Sm^TIie 
No.  69  of  ia$9,  reveisin^  tbe  Decree  of  the  Court  of  the  IPmr     ^^^^^' 
dpal  Sadr  Anilu  of  Calicut>  in  Original  Suit  No.  I  of  1863. 

JPleJ^ti^BT  9ue4  to  eatabJU^b  bis  jenm  right  oy^  certaii) 
property,    let  and  2n4  <d#&Xi4an(s  allowed  ^0  iff^  to  pro^ 

The  3rd  defendant  pleaded  that  the  land  was  tbo  jemii 
of  tlie  Cochin  Fund^nao*  [Tbe  4tih  de£andant,  tbe  Dewan  of 
the  Pund&ram^  r^resented  his  cirqar  to  b9  the  jennu^^  and 
pleaded  that  plaintiff  was  estopped^  having  already  unsuc-* 
oessfiifiy  soed  let  to  Srd  defendants  on  an  alleged  kanom 
said  to  have  been  granted  by  bis  predecessor. 

Original    Suit  No.    134   <^   186fi    (^diibit  A)  was 

instituted  in  the  TemelpromMunfiifs  Court  by  jMresent  plafair 

4ifl;'i^ainst  deiiMidejits  1  to  8,  for  reooveiy  of  a  portion  of 

tiM  lanflf  90W  m  dis^ijite  with  fbtareaiB  of  aat  arent^  eft  Uie 

(s)  Fr«Mnt ;— HoUoway,  Ag.  0.  J.  and  Immt  h 
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1871.      gnmnd  that  pbuniiff's  predeoeBBor  lud  aarigned  the  hnds  in 
/lLAv!a49  ^^^  (1891-5S)  cm  kanom  to  Ui  defendant  and  one  Kali 
^  ^^^^'     (deceased)  under  a  kaichit^  wbereby  they  (Ist  defendant  and 
Kali)  engaged  to  pay  a  certain  annoal  rent,  and  that  2nd 
and  Svd  defendants  held  under  lat  defendant.    Ist  and  Srd 
defendants  denied  plaintifTs  lig^t  and  the  assignment  saed 
on,  and  contended  that  they  held  on  kanom  obtained  from 
the  Cochin  Pundiram,  whom  they  represented  to  be  the  pro* 
prietor.    Snd  defendant  admitted  the  plaintiflrs  daim.  The 
District  Mnnsif  dismissed  the  suit — this  decree  was  confirm- 
ed by  the  then  Civil  Jndge,  in  Appeal  Suit  654  of  1866 
{exhibit  B),  and  plaintiff  thereupon  instituted  the  present 
action  to  establish  his  jenm  title  to  the  whole ^land. 
The  Principal  Sadr  Amin  dismissed  the  suit 
On  appeal  the  Civil  Court  decreed  for  the  plaintiff 

The  4th  and  5th  defendants  appealed  to  the  High  Court 
on  the  following  grounds : — 

No  dedaratoiy  decree  ought  to  have  been  given, 
the  defendants  being  in  possession  and  ftln-iming  to  hold  ad- 
versely to  the  phdntiffii. 

The  plaintiff  had  abready  sued  to  establish  his  daim 
as  kanomkar,  and  that  claim  had  been  dedded  against  in 
Ori^nal  Suit  No.  134  of  1865. 

The  result  of  this  decision  is  that  the  defendants 
had  been  holding  adversely  to  the  plaintiff  since  a  period 
the  date  of  which  is  not  shown :  and  as  a  suit  for  pos- 
session would  have  been  barred  by  lapse  of  time,  no  decla- 
ration  of  right  ought  to  have  been  made. 

Mayne  for  the  spedal  appellants,  the  4ih  and  5th  de- 
fendants. 

O^StiUivan  for  the  special  respondent,  the  plaintiff 

The  Court  delivered  the  following  judgments — 

HOLLOWAY,  Acting  C.  J : — Thisis  asuit  brought  by  plain- 
tiff against  the  first  three  persons  whom  he  alleges  to  be  his 
tenants  on  kanom,  and  the  4th,  the  representative  of  a  rival 
jenmi,  to  obtain  a  declaration  of  title  as  jenmL 

The  Prindpal  Sadr  Amin  oonsidered  his  title  not  esta*- 
blished,  and  the  Civil  Judge  holding  the  contiary  made  the 
declaration  aBked« 
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The  plaintiff  had  previously  sued  the  first  three  defend-      1 87i; 
ants,  in  Suit  No.  184  of  1865,  to  establish  the  relation  of  s.  A.  1^,249 
jenmi  and  kanomkar  and  to  recover  the  land.    He  failed,  and     ^  ^^^^- 
the  suit  difiimissing  his  claim  was  upheld  in  appeal 

The  device  of  suits  for  declaration  is  usually  resorted 
to  for  the  purpose  of  cutting  off  an  opponent  from  legal  de** 
fences  which  would  bar  the  claimant  if  the  suit  were  brought 
for  the  relief  actually  wanted.  This  is  a  case  of  the  employ- 
ment of  the  device  to  get  back  land  by  some  subsequent 
crooked  and  not  legal  process  after  failure  to  recover  by 
proper  legal  means.  The  defence  from  which  the  tenants 
are  to  be  cut  off  in  the  present  case  is  the  plea  of  res  judi^ 
caia,  for  it  would,  of  course,  be  impossible  to  employ  any 
such  plea,  unless,  as  rarely  happens,  an  action  based  solely 
npon  the  right  of  property  (vindicatio)  has  been  brought 
against  the  now  opposing  claimant  and  failed. 

Among  all  the  contradictory  decisions  to  which  the 
section  importing  this  mischievous  device  has  led,  I  am  not 
aware  that  any  Court  has  supposed  that  it  is  to  be  tried  for 
the  stirring  up,  in  the  shape  of  purely  historical  and  specu- 
lative questions,  matters  which  have  been  already,  for  the 
purposes  of  practical  Ufe,  determined  by  the  Courts  of  Jus- 
tice. In  the  former  suit  the  title  of  the  opposing  jeumi 
viras  set  up  by  the  tenants.  They  were  successful  in 
establishing  their  denial  that  they  held  imder  the  plaintiff, 
and  the  present  suit  has  succeeded  upon  the  same  ground  of 
£kct  as  the  last  fiedled.  Without  seeking  to  add  to  the  mis- 
chief already  created  by  enunciating  general  propositions, 
I  can  entertain  no  doubt  that  the  Court  which  had  a  discre- 
tion as  to  whether  such  a  suit  should  be  permitted  ought  at 
once  to  have  said  that  it  should  not.  The  case  seems  to  me 
to  be  clear  enough  for  this  Court  to  say  so  now.  This  is  the 
antithesis  of  the  case  in  which  this  Court  declared  a  suit  not 
p^missible  by  one  who  said  that  he  was  entitled  and  had  all 
to  which  he  was  entitled.  Here  it  is — ''I  have  lost  all  means  of 
enfordng  my  rights.  Whether  I,  or  he  imder  whom  those  in 
possession  daim,  is  really  jenmi  is,  however,  a  point  which  I 
ahonld  like  you  to  decide.  Of  course,  no  Court  which  knew 
its  duty  would  allow  such  a  decree  to  be  executed,  but  I  am 
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M^'ll  "**  •*  *^  ^tkoot  'hope  that  this  purely  historical  matter 

8.  A.  No.  249  ™*y  by  •ome  device  be  tendered  very  practically  vaefiil  to 

''-^'^^^'     me."— To  pennit  such  a  suit^  would,  iiideed.be  to  rend^  Kti- 

gation  eternal  I  am  of  opinion  that  the  decree  ci  the  Lower 

Court  should  be  reversed  and  the  original  suit  dismissed. 

There  should,  however,  be  no  costs  throughout. 

Innes,  J  :<— I  hold  to  the  opinion  which  I  have  already 
expressed  in  other  cases  (reported  at  pages  333  and  378,  II 
1£  H.  C.  Bepa)  that  where  there  are  no  interests  to  be. 
protected,  there  is  no  foundation  for  a  suit  for  a  dedaratoxy 
decree.  Here  what  is  alleged  and  proved  is  a  bare  right  of 
property.  The  right  of  action  for  possession  is  barred,  and 
the  plaintiff  .has  no  interest,  present  or  contingent^  which  tho 
declaration  of  his  bare  title  could  fortify  or  conserve.  la 
cases  in  which  a  declaratory  decree  might  operate  as  a  pro- 
tection there  are  sometimes  circumstances  which  should  in* 
duce  a  Court  to  refrain  in  its  discretion  from  passing  such 
a  decree,  but,  in  a  case  like  the  present,  I  think  there  is  na 
discretion,  because  in^my  opinion  there  wfMs  no  ground  for 
coming  to  the  Court  at  all,  and  the  suit  should  not  have 
been  entertained.  I  concur  in  reversing  the  decree  pass- 
ed in  appeal. 


Spiieaate  JtixiMiictira.  (a) 

ft 

Chriminal  Begvla/r  Appeal  No,  85S  of  18T0. 
SHmmuc  YKmxrAAJi'Mi.........Appetta7it  (let  Prisoner.) 

In  the  trial  of  priaoners  for  the  offenoe  of  beloDgixig  to  a  gang  <^ 
persona  associated  for  the  parpoae  of  habitttallj  commiitiDg  theft 
or  robbery  (See.  401,  Penal  Code),  the  Judge  should^  in  his  oharge«  put 
clearly  to  the  jury— 

1.    The  necessity  of  proof  of  association. 

%  The  need  of  proving  that  that  asapctation  was  for  the  pur- 
pose of  habitual  the^  and  that  habit  is  to  be  proved  by  an  aggrsgat0 
ef.asls. 

FA^^^'  ai  'P^^^  '^'^^  ^^  appeal  against  the  sentence  of  H.  Mom^,  tho 
c.  r^/no.  ^    Session  Judge  of  Bajahmundiy,  in  Case  No.  68  of  tho 

S58o/  1870.  {^^(01^^  for  1870 

(a)  Piessnt:*-Hdlowaj  Mid  Kmdemlegr,  J.  J. 
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The  appdknt  was  tried  with  tliree  oibecs  for  the  offence  p^^^^\. 
ofbelongiDg  to  a  gang  of  persons  associated  together  for  the  c.  A.  A.  iVo!j 
purpose  of  habitually  committing  thefts,  under  Sec  401  of  858  gf  1870* 
the  Indian  Penal  Ooda 

The  prisoners  belonged  to  the  tribe  of  snake  diarmen. 
It  was  shown  at  the  trial  that  several  thefts  had  occurred  in 
the  same  neighbourhood  about  the  same  time,  and  various 
Mrifcles  produced,  which  had  been  recovered  by  the  Police, 
with  the  asaistanceSof  the  prisoners,  were  identified  as  stolen. 
It  was  also  sworn  that  1st  and  2nd  prisoners  had  confessed, 
but  the  prisoners  denied  tlus,  admitting,  however,  that 
they  had  pointed  out  the  places  of  concealment  of  the  pro- 
perty before  the  Court  The  Session  Judge  directed  the 
jury  as  follows:-—''  There  seems  to  be  no  doubt  that  the 
articles  now  before  the  Ccnirt  consist  of  stolen  property. 
The  points  for  you  to  decide  are,— Whether  the  prisoners 
latole  them,  and  whetiier  the  number  of  thefts  which  oe- 
'Cttrred  «b(mt  the  same  time  in  the  same  neighbourhKHMi  show 
tiiat  the  prisoners  form  part  of  a  gang  associated  for  the 
puipO0e  of  habituaUy  committing  thefts." 

No  ceunBel  w«re  inc^fcructed. 

IRie  Court  delivered  the  following 

JiTDtimEirT]: — Li  this  case  we  are  of  opinion  that  the 
wMmiafg  up  is  defective^  in  not  having  put  clearly  to  the 
jury— 

1.    The  necessity  of  proof  of  association. 

2.  The  need  of  proving  that  that  association  was  for 
the  purpose  of  habitual  theft,^and  that  habit  is  to  be  proved 
by  an  aggregate  of  acts. 

Dn  reading  the  evidence,  however,  we  cannot  say  that 
^e  prisoners  have  been  so  prejudiced  by  that  want  of  clear- 
ness as  to  justify  us  in  wdering  a  new  trial  We>  therefore, 
^Sismisas  lAiis  petition. 

Appeal  diamissed. 


tm^tmm 
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a|i|ieUatr  3iirttlitcttoii«  (a) 

BegtUar  Appeal  No.  93  o/1870. 

O.  Ln  Morris,  Esquire,  receiver  of  the  >  M^^n    ^ 
estate  of  the  late  Bijah  of  Tanjore.       ^^PP^^nt. 

SAMBAMXfRTHi  Sa'tab,  and  another ...  Bespondents. 


Suit  brought  by  pluniifl^  as  reeeiTer  of  the  Tuijore  Riyah'a  pro- 
perty, in  April  1869,  for  runt  for  FtsJia  1278,  73,  74  and  76.    At  the 
first  hearing  it  was  objected  that  the  suit  was  barred,  as  to  the  daim 
for  Faslis  1272-74,  by  Sec  1,  Clause  8  of  the  LimiUtion  Act  Against 
this  it  was  urged  that  a  suit  had  been  pending  for  upwards  of  2  years, 
and  that  time  ought  to  be  allowed  under  Section  14.  The  suit  in  ques- 
tion was  brought  in  May  1886  by  one  Surfogf,  who  had  assumed  the 
management  of  the  property,  for  the  same  cause  of  action  against  the 
present  1st  defendant^  and  dismiased  in  November  1868,  because  the 
plaintiff  had  failed  to  produce  any  evidence.    Before  November  1868, 
the  title  assumed  by  Surfogf  wss  set  aside  by  the  High  Court, 
the  present  plaintiff  was  appointed  and  applied  to  the  Court  to 
make  him  a  supplemental  plaintifl^  but  his  application  was  reject- 
ed   BM,  [affirming  the  judgment  of  the  Civil  Judge  that  the  claim 
was  barred]  that  it  whs  quite  open  to  the  present  plaintiff  at  his  elec- 
tion either  to  affirm  or  dissffirm  Surfogf s  contract,  and  that,  having 
elected  to  affirm  it,  he  should  have  been  admitted  into  the  former 
suit,  but  that  in  the  present  action  he  is  in  this  dilemms, — Coming  in  as 
successor  to  Surfogf  and  suing  upon  the  obligation  created  by  his  coo- 
tract,  the  plaiutiff  is  barred  by  re$judieaia.    Coming  in  paramount  to 
him,  and  upon  a  discordant  title,  Surfogf's  proceedings  were  no  inter- 
ruption of  the  period  of  limitation,  t>eoause  then  Suifogi  is  not  the 
person  through  whom  he  claims* 

As  to  Fssli  1275,  it  was  objected  thatpattahs  and  muchalkas  were 
not  eichanged  as  required  by  Act  VIII  of  1865,  which  came  into  force 
on  let  January  1866.  Heid^  reversing  the  decision  of  the  Civil  Judge^ 
that  Act  VlII  of  1865  was  inapplicable  to  the  case. 

The  general  principle  is  that  rights  slready  acquired  shall  not  be 
affected  by  the  retro-action  of  a  new  law.  Rules  ss  to  Procedure  are 
an  exception,  but  the  question  here  was  not  one  of  processnal  but  of 
material  law. 

1871.       rpHIS  was  a  Regular  Appeal  against  the  decision  of  P.  P. 
fc  A.^^0.  98  Hutchins,  the  Acting  Civil  Judge  of  Tanjore,  in  Origi- 

'onw.     nal  Suit  No.  4  of  1869. 

The  suit  was  brought  in  April  1869  by  the  plaintiff,  as 
receiver  of  the  Tanjore  lULjah's  property,  to  recover  arrears 
of  rent  due  for  Faslis  1272,  73, 74  and  75,  under  a  lease. 
The  facts  are  sufficiently  set  forth  in  the  following  ertract 
from  the  judgment  of  the  Civil  Judge : — 

''On  this  case  coining  on  for  hearing,  the  vakilfor  the  1st 
defendant  submitted  that  there  were  two  preliminary  objec- 
tions fatal  to  the  suit.  I  allowed  them  to  be  argued  before 
going  into  the  evidence,  and  as  I  am  of  opinion  that  the  ob« 

(a)  Fnaent  ;^HpUowa7  and  Kiaderiley,  J.  J, 
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jdctioiis  are  well  founded,  and  it  is  conceded  that  if  so,  they    „  J^^^-    ^ 

,  ,  .      _  .  '         ^     February  88^ 

bar  the  suit,  I  proceed  at  once  to  give  judgment.  -«.  a.  No,  «T 

The  first  objection  is  that  the  claim  for  rent  for  Faslis  -  ^^  ^^^^- 

1272-74  is  barred  by  the  Law  of  Limitation,  the  suit  not 
having  been  instituted  till  April  1869.  Against  this  it  was 
urged  that  a  suit  had  been  pending  for  upwards  of  two 
years,  and  that  time  must  be  allowed  under  Section  14. 

The  suit  for  which  an  allowance  is  claimed  was  brought 
by  the  2nd  defendant,  forthe  samecause  of  action,  against  the 
sameparty,  the  1st  defendant.  It  was  brought  in  May  1866, 
and  dismissed  under  Section  148  on  5th  November  1868 
because  the  plaintiff  (2nd  defendant)  had  failed  to  produce 
any   evidence.     Before  November  1868,  the  title  assumed 
by  the  2nd  defendant  had  been  set  aside  by  the  High  Court, 
and  the  present  plaintiff  had  been  appointed  to  manage  tlie 
palace  property.    Before  the  decree  he  applied  to  the  Court, 
under  Section  73,  to  make  him  a  supplemental  plaintiffs  his 
application  was  rejected,  and  thereupon   the  suit  was  dis- 
missed.    If  plaintiff  had  a  right  to  come  in  at  all,  it  is  clear 
that  he  might  have  appealed  against  the  rejection  of  his  ap- 
plication, and  the  decree  (4  M.  H.  C.  Rep.  22).  He  is,  therefore, 
in  this  dilemma — either  he  is  claiming  under  the  2nd  de- 
fendant and  had  a  right  to  be  allowed  to  continue  that  suit, 
in  which  case  his  remedy  was  in  appeal,  and  Section  14 
cannot  help  him — or  he  does  not  claim  under  the  2nd  de- 
fendant, in  which  case  a  suit  brought  by  the  2nd  defendant 
will  not  help  him  under  Section  14.     And  there  is  yet 
another  objection  to  his  availinghimself  of  this  suit,  namely, 
that  it  was  not  dismissed  for  any  cause  which  would  fall 
under  Section  14.     The  words    **  other   cause"   must,    of 
course  menu  a  cause  ejiisdem  genei^,  and  the  only  cause 
anything  like  a  defect  of  jurisdiction  which  1  can  see  here,  is 
to  suppose  that  the  Principal  Sadr  Amfn  thought  himself 
unable  to  make  the  order  asked  for  under  Section  73.    But 
here  the  same  dilemma  comes  in — if  he   was  wrong,  the 
'  remedy  was  an  appeal ;  if  right,  the  plaintiff,  if  not  barred 
l^  rea-judioata,  can  at  all  events  derive  no  advantage  from 
the  judgment. 

I  am,  therefore,  of  opinion  that  the  claim  for  Faslis 

1272-74  is  barred  by  limitation.     That  for  Fasli  1272,  I    • 

17 
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^71.       may  observe,  would  have  been  barred,  even  aUowing  the 
R.  A.  No.  93  time  for  whicli  the  suit  of  1866  was  pending. 

of  1870. 

Then^  as  to  Fasli  1275  (1S65-6),  the  objection  raised  is 
that  pattahs  and  muchalkas  were  not  exchanged  as  required 
by  Act  Vin  of  1865,  which  came  into  force  on  the  Ist  Jan- 
uary 1866.    It  is  conceded  that  the  plaintiff  is  a  land-holder 
of  the  Ist  class  descrPbed  in  Section  1,  but  it  is  said  (I)  that 
having  got  a  muchalka  he  can  sue ;  that  it  is  only  the  tenant's 
concern  to  see  that  he  has  a  pattah,  and  that,  if  he  does  not 
ask  for  one,  he  must  be  presumed  to  have  dispensed  with 
it ;  (2)  that  the  Act  contemplates  the  interchange  of  pattahs 
and  muchalkas  at  the  beginning  of  the  Fasli  when  the  Act 
was  not  in  force.    The  first  argument  seems  to  me  opposed 
to  the  plain  sense  of  Section  7  of  the  Act,  and,  if  sound,  would 
make  the  provisions  of  that  Section  a  dead  letter — a  muchal- 
ka by  itself  is  nothing  more  than  an  agreement  to  pay  rent, 
and  if  it  alone  is  sufficient  there  would  be  no  necessity  for 
the  elaborate  distinction  drawn  by  the  Act  between  the  two 
classes  of  land-holders,  and  the  formalities  required  will  work 
no  injustice,  for  not  only  can  the  landlord  compel  his  tenant 
to  accept  a  pattah,  but  even  a  mere  tender  will  enable  him 
to  sue,  and  as  to  a  dispensation  to  raise  the  presimiption  con- 
tended for,  there  must  be  something  more  than  the  mere 
neglect  to  take  out  a  pattah,  or  the  Act  will  in  this  way 
also  be  a  mere  dead  letter.    The  second  argument  at  first 
sight  seems  plausible  enough,  but  the  words  of  the  Act  are 
express.    It  can  hardly  have  escaped  notice  that  by  intro- 
ducing the  Act  in  the  middle  of  the  Fasli  "some  difficulty 
would  be  causedf  and  yet  there  is  no  saving  clause  as  to 
subsisting  agreements  for  that  year  ;  and,  after  all,  the  dif- 
ficulty would  be  very  slight,  for  the  Act  was  duly  promul- 
gated some  months  before  it  came  into  force,  and  in  Januaiy, 
or  at  latest  in  February  (Section  9)  the  few  recusant  tenants 
who  did  not  come  under  the  old  Regulations  could  have  been 
forced  to  receive  pattahs.    It  is  not  suggested  that  under 
these  rent  agreements  there  would  be  any  distinction  in  this 
respect  between  the  rent  for  the  last  half  of  1865  and  that 
for  the  first  half  of  1866. 
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The  result  is  that  I  find  the  claim  for  Fasli  1275  also       ^^71. 

Febrvarp  2X 

to  be  unsostaiiiable,  and  I  dismiss  this  suit  with  costs.  iz.  a.  No.  93 

The  plaintiff  appealed.  — ^ — ^-^— 
Mayne  for  the  appellant^  the  plaintiff. 
Sanjiva  Bdu  for  the  Ist  respondent,  the  1st  defendant 

The  following  judgment  was  delivered  by 

Hollow  AY,  J. — The  first  question  is  whether  the  suit 
for  instalments,  otherwise  barred,  is  saved  by  Section  14. 

The  fact  is  that  Surfogi,  whose  title  to  the  land  had  been 
set  aside  by  the  decree  of  this  Court,  had  been  suing  upon  a 
contract  with  defendant  and  his  suit  had  been  dismissed 
If  the  time  of  the  currency  of  that  suit  is  deducted,  the  ac- 
tion is  la  time.  The  Small  Cause  Court  Judge  refused  to 
admit  the  plaintiff  in  place  of  Surfogi,  although  he  had 
manifestly  taken  all  interest  in  the  land  as  representing  the 
persons  for  whom  he  was  receiver.  It  seems  to  me  that  it 
-was  quite  open  to  the  present  plaintiff  at  his  election  either 
to  affirm  or  disaffirm  Surfogi's  contract,  and  that,  having  elect- 
ed to  confirm  it,  he  should  have  been  admitted  into  the 
suit.  Then,  however,  comes  the  dilemma : — Coming  in  as 
successor  to  Surfogi  and  suing  upon  the  obligation  created 
by  his  contract,  the  plaintiff  is  barred  by  res  judicata.  Com- 
ing in  paramount  to  him  and  upon  a  discordant  title,  Sur- 
fogi's  proceedings  were  no  interruption  of  the  period  of  limi- 
tation, because  then  Surfogi  is  not  the  person  under  whom 
lie  claims.  It  is  very  melancholy  that  substantial  justice 
should  be  defeated  by  suprasubtUe  procedure,  and  specially 
in  Small  Cause  Courts,  in  which  such  mischievous  devices 
are  peculiarly  mischievous.  If  the  plaintiff  had  asked  that 
a  case  be  stated,  and  it  had  been  stated,  doubtless  the  result 
would  have  been  different.  As  to  these  instalments  the 
judgment  of  the  Civil  Judge  must,  therefore,  be  affiimed. 

With  respect,  however,  to  the  instalment  due  within  the 
time,  I  am  of  a  different  opinion.  I  do  not  at  present  seek 
to  solve  Act  YIII  of  ld65,  for  I  am  of  opinion  that  it  is 
inapplicable  to  the  case.  The  relation  of  landlord  and 
tenant  which  rendered  this  money  due  was  created  previ- 
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FA^^'  9a  ^^y  ^  i**  enactment,  and  to  apply  it  to  this  relation  would 
MTmuTTt  be  to  give  the  Act  a  retrospective  operation.  The  generat 
^^^^^' —  principle  is  that  rights  already  aoqcdred  shaD  not  be  affected 
by  the  retro- action  of  a  new  law.  Rules  as  to  procedure  are  an 
exception.  The  law  as  to  the  acquisition  of  rights  is  that 
prevailing  at  the  period  of  the  arising  of  the  matters  of  fact 
which  generate  ihem.  Their  enforcement  must  be  according 
to  the  rules  of  process  at  the  period  of  suit.  Care  must, 
however,  be  taken  to  distinguish  between  laws  which  are 
merely  processual,  and  such  as  under  that  fictitious  appear- 
ance are  really  materiaL  To  declare  a  certain  right,  which 
would  be  validly  created  by  certain  mattei-s  of  fact,  not  creat- 
able  without  the  addition  of  some  other,  is  material  and  not 
formal  law.  The  non-distinguishtng  has  led  to  very  great 
injustice. 

The  doctrine  in  Le  Roux  v.  Brwm  (12  C.  B.  K  S.  801), 
which  Mr.  Justice  Willes  has  said  that  he  was  never  able  to 
understand,  is  erroneous  through  this  confusion.  Ex-parte 
Melbomm  (L.  K.  VI.  Ch.  Ap.  64)  seems  another  example.  It 
seems  manifest  that  the  question  here  was  not  one  of  processual 
but  of  material  law,  Now  to  declare  that  to  a  certain  action 
a  certain  matter  of  fact  shall  be  essential  is  to  alter  the 
right  itself  upon  its  actionable  side.  The  judgment  df  the 
Exchequer  Chamber  in  PAiiKpa  v.  Eyre  (L.  R  VI.  Q.  B.  30), 
except  as  treating  the  action  as  an  accessory  right,  comes  near- 
er than  any  English  case  of  which  I  am  aware  to  the  true 
doctrine.  Now  to  say  that  the  right  of  the  landlord  shaD 
not  exist  upon  its  actionable  side,  unless  something  is'  done 
which  was  not  necessary  before,  is  to  affect  an  acquired  right 
by  matter  subsequent,  and  this  is  not  prooessiial  but  ma- 
terial law,  and  no  retrospective  effect  should  be  given  to' it. 
I  am,  of  course,  by  no  means  deciding  tnat  the  suit  was  pro- 
perly dismissed  if  the  Act  did  apply.  I  am  clear  that  it 
does  not.  Then,  if  Act  VIII  of  I860  does  not  apply,  assum- 
ing for  the  purposes  of  the  argument  that  there  were  any 
regulations  affecting  the  relation  of  landlord  and  tenant 
when  brought  in  question,  not  before  a  Revenue  Officer,  but 
before  a  Court  of  Justice,  it  is  mauifest  that  there  w  as 
none  applicable  to  this  defendant. 
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As  to  the  last  instalment,  I  am,  therefore,  of  opinion    _.^'7i. 
that  the  judgment  of  the  Acting  Civil  Judge  is  erroneous,  jg."  a.  No.  ^i 
and  that  the  case  must  be  remitted  for  determination  upon     ^f  ^^^^* 
the  merits.    The  costs  will  be  provided  for  in  the  final 
decree.    Note— Bar.  Int,  Priv.  and  Strafrecht,  Sections  11 C 
and  123. 

EiNBERSLET,  J. — I  concur  in  this  judgment. 


Spprllatr  ^urisiliiction.  (a) 

CivU  Mis.  Regular  Appeal  No.  280  of  1870. 
B.  Venkatara'manna Appellant. 

Chavela  AtchitammA,  mother  and  guar-  )  p         ^     # 
dian  of  Na'ka'yanasa'mi  and  another  ..  ]  ^^Ponaents. 

Petitioner,  a  decree* holder,  attached  the  defendant's  property 
in  execution.  Subsequently  to  the  attachment  petitioner's  YakU 
presented  a  razinima  petition  to  the  Court  on  behalf  of  hiH  client, 
praying  that  the  attachment  might  be  removed  and  execution  stayed. 
An  order  was  made  granting  the  petition  aud  allowing  the  decree 
amount  to  be  paid  by  instalments.  Some  mouths  afterwards,  the  peti- 
tioner, charging  that  the  Vakfl  had  presented  the  former  petition 
fraudulently  and  without  authority,  applied  to  have  his  decree  execut- 
ed. The  Civil  Judge  refused  to  alter  the  former  order,  or  to  notice  peti- 
tioner's allegations  against  his  Vakil.  On  appeal,  the  High  Court 
directed  the  Judge  to  investigate  these  alle^tiotm.  The  Civil  Judge 
found  that  the  Vakil  was  authorized  to  present  the  petition  and  that  hia 
conduct  was  not  fraudulent  ffeld^  that  such  a  petition  as  that  pre- 
sented by  the  Vakil,  even  if  within  the  scope  of  his  duty,  should  not  be 
permitted  to  alter  the  terms  of  a  final  decree. 

The  greatest  caution  should  be  exercised  by  the  Courts  before 
acting  upon  statements  out  of  the  ordinary  scope  of  the  Vakil's  autho* 
rity  in  the  particular  matter  for  which  he  was  employed. 

THIS  was  an  appeal  against  the  order  of  H.  Morris,  the        isro. 
Civil  Judge  of  Rajahmundry,  dated  l7th  August  1870,  j^^^^ 
passed  on  Miscellaneous  Petition  No.  945  of  1870.  ^AfarfAi. 

The  petitioner  was  plaintiff  in  Original  Suit  No.  4  of  j^v».  280  of  ' 
1867  on  the  file  of  the  Civil  Court  of  Rajahmundry,  had  got  — l^ — 
It  decree  against  the  defendtot  in  that  suit,  and  in  execution 
thereof  attached  the  defendant's  property.  Subsequently  to 
the  attachment  razin&ma  petitions  were  presented  by  plain- 
tiff's pleader  on  behalf  of  plaintiff  and  by  defendant's 
pleader  on  behalf  of  defendant,  requesting  that  the  attach- 
ment of  the  said  defendant's  property,  which  had  been 
made  in  execution  of  the  decree  in  Original  Siiit  No.  4  of 

(a}  Present :— Hollo  way  aud  lunes,  J.  J. 
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1870.       1867>  miglit  be  removed  and  execution  stayed.    An  order 
c.  Mis.  R.  a\  was  made  by  the  Civil  Court,  dated  27th  November  1869, 
^\s70  ^^  granting  the  prayer  of  the  petitions  and  allowing  the  decree 
'  amount  to  be  paid  by  instalments  as  requested.    In  August 

1870,  the  plaintiff  presented  a  petition  to  the  Civil  Court 
charging  his  YakU  with^  fraudulent  conduct,  alleging  that 
he  had  had  no  authority  to  present  the  former  petition,  and 
praying  the  Court  to  have  petitioner's  decree  properly  exe- 
cuted against  the  defendant's  property.  The  Civil  Court 
made  the  following  order : — 

The  present  razin&ma  does  not  alter  the  terms  of  the 
decree,  and  the  Civil  Judge  has  taken  care  to  say  in  the 
order,  of  which  review  is  required,  that  it  is  not  to  be  car- 
ried into  effect  so  far  as  it  should  do  so  in  any  way.  It 
provides  for  the  payment  of  the  decree  amount  by  instal- 
ments, and  the  parties  can,  I  think,  make  a  compromise  to 
this  effect  during  execution.  It  was  at  their  request  that 
execution  was  stayed.  The  Civil  Judge  cannot  inquire  into 
the  nature  of  the  instructions  given  by  the  petitioner  to  his 
pleader;  but  can  only  consider  the  petition  actually  pre- 
sented. If  petitioner  has  any  cause  of  action  against  his 
pleader^  he  must  prosecute  him.  YakiUatn&mahs  are  intend- 
ed to  authorize  pleaders  to  act  for  their  clients,  and  not  to 
state  specifically  all  they  are  to  do.  The  Civil  Judge's  for- 
mer order  will  not  be  altered. 

Against  this  order  the  plaintiff  appealed. 

The  High  Court  considered  that  the  Civil  Judge  should 
investigate  the  petitioner'sallegations  andreferredthe  issues — 

1.  Was  the  razinama  authorized  by  the  plaintiff,  or 
not? 

2.  Is  the  allegation  that  the  conduct  of  the  Yakfl  is 
fraudulent,  true,  or  not  1 

The  Civil  Judge  found.  (1).  That  the  razinama  peti- 
tion was  authorized  by  the  plaintiff.  (2).  That  the  allega- 
tion that  the  conduct  of  the  pleader  was  fraudulent,  was 
untrue. 

R.  Bdldji  Rdu,  for  the  appellant 
Jlfi^^r  for  Johnstone,  for  the  respondents. 
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The  Court  de&vered  the  following  jndgmenta  : —  1971- 

March  1. 

HoLLoWAT,  J. — In  this  case  I  am  unable  to  come  to  the  a  MU,  R,  a, 
cohclusioo,  in  opposition  to  the  judgment  of  the  Civil  Judge,      ^{370  ^^ 
that  the  act  of  the  Vakil  was  done  fraudulently.     Whether 
it  was  within  the  scope  of  his  authority  is  much  more  doubt- 
ful 

The  case  has  some  resemblance  to  one  decided  the  other 
day  in  an  appeal  from  Tellicherry. 

There,  after  the  judgment  of  the  Lower  Court,  the  parties 
agreed  to  divide  the  property  and  filed  their  agreement. 
The  man  who  had  gained  the  whole  of  it  by  the  decree 
waited  until  the  period  for  a  special  appeal  had  expired, 
and  then  sought  to  execute  that  decree,  and  I  held  that,  sup- 
posing consideration  required,  there  was  ample  consideration ; 
and  that,  the  decree  not  being  final,  the  question  of  the  vali- 
dity of  the  transaction  after  rea-judicata  did  not  arise.  It 
had  all  the  qualities  needed  for  a  valid  compromise,  and  the 
contraiy  act  of  plaintiff  was  fraudulent. 

In  the  present  case  the  decree  has  become  final,  and  by 
it  the  right  of  the  plaintiff  to  obtain  his  money  at  once  was 
irrevocably  settled.  It  is,  clearly,  an  alteration  of  that  relation 
to  say  that  it  shall  not  be  received  for  20  years.  Section 
243  might  alter  the  case,  if  the  order  made  by  the  Civil 
Judge  upon  the  agreement  of  the  parties  was  justifiable  under 
that  Section,  but  the  case  reported  (Y.  M.  H.  C.  272)  is  a 
distinct  decision  that  the  Court  had  not  power  to  make  such 
an  order.  I  come,  therefore,  to  the  dry  legal  question  whether 
the  transaction  after  res-jucUcata  is  valid  against  the  decree- 
holder.  Despite  the  disputes  upon  the  matter,  the  true  doc- 
trine of  the  Soman  Law  unquestionably  was  that  there  was 
absolutely  invalidity  "  cum  de  sententia  indubitata  quae  nullo 
remedio  adtemptari  potest  transigitur"  (see  Vang.  Ill,  p.  512, 
and  Holzschuher  IIL  1048).  The  reason  was  plain*  There 
must  be  something  uncertain,  at  least  subjectively,  for  such 
a  tnuDsaction  to  be  possible.  Further,  the  compromise  was 
treated  in  Soman  Law  as  equivalent  to  res-judicaiay  and  you 
could  no  more  logically  have  a  compromise  after  rea-judicata 
than  you  could  have  a  second  suit.  I  considered  the  Eng- 
lish Law  on  the  matter  the  other  day,  and  the  only  footing 
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1871*       upon  which  ihis  transaction  oonld  there  be  put  is  that  of  an 

C^ig  ^'j   obligation  arising  ont  of  contract.    Now  for  this  contract 

No.  280  o/    there  was  dearly  no  consideration  whatever.    I  am  of  opi- 

3870.  "^  .  .  J- 

nicNi  that  it  is  a  sound  principle  that  sach  a  petition  as  this, 
even  if  presented  apd  within  the  scope  of  the  Yakfi's  duty, 
should  not  be  permitted  to  alter  the  terms  of  a  final  decree, 
for  that  is  the  extent  to  which  the  narrowing  of  the  plaintiff's 
rights  in  execution  would  lead  me.  I  feel  great  force  in  the 
observation  made  by  the  Yakll  in  the  argument,  that^  before 
acting  upon  such  a  petition,  the  Court  should  have  required 
the  Vakil  to  present  a  vakalatn&mah  distinctly  authorizing 
the  making  of  this  strange  agreement.  The  greatest  cau- 
tion should  be  exercised  by  the  Courts  before  acting  upon 
statements  out  of  the  ordinary  scope  of  the  Yakil's  authority 
in  the  particular  matter  for  which  he  was  employed.  Had 
such  caution  been  exercised,  the  present  dispute  could  never 
have  arisen.  I  do  not  think  it  necessary  to  go  further  into 
the  question  of  the  Yakfl's  authority,  because  I  am  of  opi- 
nion, on  the  principles  stated,  that  theplaintiff  ought  not  to  be 
bound  by  it,  even  if  made.  1  do  not  enter  here  upon  the 
exceptions  to  this  principle  in  Roman  Law  because  they  have 
plainly  no  bearing.  I  would  reverse  the  order  of  the  Civil 
Judge,  upholding  this  compromise  in  opposition  to  the  terms 
of  a  final  decree,  and  direct  that  the  plaintiflHs  application 
for  execution  according  to  the  terms  of  his  decree  be  complied 
with.    There  should  be  no  costs. 

Innks,  J. — Three  questions  have  been  raised  in 
this  case.  Whether  the  conduct  of  the  Yakil  was  fraudu* 
lent,  whether  after  final  decree  the  Court  could  ac- 
cept the  compromise  and  enforce  it  in  execution,  and 
whether,  if  not  enforceable  in  execution,  it  is  otherwise 
valid.  I  am  of  opinion  that  the  Civil  Judge  has  rightly 
found  that  what  was  done  by  the  Yakfl  was  done  with 
the  assent  of  the  petitioner,  the  decree-holder,  and  that 
the  Yakil  did  not  act  fraudulently  or  without  authority. 
.  After  a  final  decree  a  Court  is  clearly  incompetent  to  enter- 
tain a  compromise  between  the  parties  which  would  have 
the  effect,  not  of  satisfying  the  decree,  but  of  setting  it  aside^ 
and  substituting jK)mething  in  room  of  it.  It.  follows. that  if 
such  an  arrangement  is  with  the  saacUon  of  th^  Court  jplaced 
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on  its  records,  it  is  unenforceable  in  execution,  because  it       l^7L 
is  not  the  decree.    Then  as  to  whether  such  an  arrangement  fc  Mu.r'j. 
IS  otherwise  enforceable,  i.  e.  enforceable  as  a  valid  agree-    ^\ojq  ^^ 
ment,  I  think  it  is  not.    The  decree  is  still  subsisting  and  ' 

capable  of  being  enforced,  and  there  is  no  consideration  for 
the  agreement  on  either  side.  The  determination  of  this 
question,  however,  is  not  important,  because  it  is  now  only 
sought  to  enforce  the  agreement  in  execution  as  having 
taken  the  place  of  the  decree.  I  agree  in  reversing  without 
costs  the  decree  of  the.  Civil  Judge,  and  in  the  directions 
proposed. 


iSlpptllatt  S^urifiOiictioit.  (a) 

Bef erred  Case  No.  10  of  1871. 

Suit  No.  18  of  1871.{S^^ir^i^V^--;V 

,  C  KoNDAPPAH  Sa  8TBULU«  •  .JJefeTidant* 

(Decree    Execution  (  Govinbappah •••-Petitioner. 

Case  50 of  1871.)  (Etatadoo ....Defendant. 

(Decree    Execution  TMallappah  ,»• ....Petitioner. 

Case  49  of  1871).  (  Naganna  and  another.  ...Defendants. 

A  certificate  under  Act  XXVII  of  1860  is  not  necessary  to  give 
to  a  person,  claiming  to  be  the  representative  of  a  deceased  creditor, 
the  right  to  institute  a  suit  to  recover  a  deht  due  to  the  estate  of  the 
deceased,  or  the  right  to  present  an  application  for  execution  of  a 
decree  obtained  by  the  deceased.  But  such  certificate,  or  a  probate,  or 
letters  of  administration^  must  be  produced  by  the  person  proceeding 
as  representative  before  a  decree  or  order  can  he  passed,  or  process  of 
execution  issued  for  payment  of  the  debt  due,  except  the  Court  should 
think  that  payment  is  withheld  from  fraudulent  or  vexatious  motives, 
and  not  from  any  reasonable  doubt  as  to  the  party  entitled. 

The  effect  of  the  provision  in  the  note  to  Article  12,  Schedule  1, 
of  the  Court  Fees*  Act  [No.  YII  of  1870]  on  the  operation  of  a  certifi- 
cate duly  granted,  which  has  become  liable  to  cancellation  under  that 
provision,  but  baa  not  been  cancelled,  considered. 

CASE  referred  for  the  opinion   of  the  High  Court  by       I87i; 
P.  Terumala  R&u,  the  District  Munsif  of  Purghee,  in  g^^^^^^ 
Suits  Nos.  57  and  131  of  1866  (Decree  Execution  Cases  50    '  of  1871. 
and  49  of  1871)  and  in  Suit  No.  18  of  1871. 

Original  Suit  No.  IS  of  1871  was  brought  against 
defendant  on  the  16th  January  1871,  on  a  bond,  dated  17th 
January  1868,  executed  in  favor  of  plaintifi's  deceased  father, 

(a)  Present ;— Scotland^  C.  h  and  Junes,  J. 

18 


132  MADRAS  HiaH  COU&T  BXP0BT8. 

1871.       Fhuntiff  ^ted  that  lie  had  appUed  to  the  District  CivilCourt 

March  3,  ^* 

SToNoAO  ">r  a  certificate,  tinder  Act  XXVII  of  1860,  that  he  would 
^*  ^^"^^^    produce  it  before  applying  for  execution  of  the  decree,  and 
that  he  brought  this  suit  to  save  the  Act  of  Limitations. 

Decree  Execution  Case  No.  50  of  1871  was  an  appli- 
cation for  execution  of  the  decree  obtained  by  applicant's 
deceased  father  in  Original  Suit  57  of  1866.  The  applicant 
stated  that  he  had  applied  for  a  certificate  under  Act  XXY H 
of  1860,  and  that  he  would  produce  it  before  he  received 
the  money  firom  the  Court  He  urged  that  process  of  execu- 
tion might  be  issued  at  once^  as  the  judgment-debtor  was 
about  to  dispose  of  his  property. 

Decree  Execution  Case  No.  49  of  1871  was  an  applica- 
tion for  execution  of  the  decree  obtained  by  the  applicant's 
deceased  father  in  Original  Suit  No.  131  of  1866.  The 
applicant  stated  that  he  had  first  obtained  a  certificate  under 
Act  XXYII  of  1860  for  Rupees  2,000,  and  had  collected  debts 
to  that  amount.  That  on  his  presenting  a  second  applica- 
tion for  a  renewed  certificate  to  enable  him  to  recover  a  fur- 
ther sum  of  Rupees  1,300,  it  was  r^ected.  He  prayed  that, 
notwithstanding  his  inability  to  produce  a  fresh  certificate, 
process  of  execution  might  be  immediately'  issued,  as  defend- 
ants were  about  to  dispose  of  their  property. 

On  these  feucta  the  District  Munsif  referred  the  follow- 
ing questions : — 

L  Can  the  representative  of  a  deceased  person  sue  for 
the  recovery  of  a  debt,  and  obtain  a  decree ;  and  can  such 
representative  of  a  decree-holder  apply  for  the  execution  of 
a  decree ;  without  the  production  of  the  required  certificate, 
under  Act  XXYII  of  1860,  but  on  the  condition  of  produc-* 
ing  it  before  he  receives  the  decree  amount  ? 

II.  Can  the  Court  allow  the  certified  representative, 
either  to  sue,  or  to  move  for  the  execution  of  a  decree,  on 
his  producing  a  certificate  granted  to  him,  under  Act  XXYII 
of  1860,  on  a  date  more  than  one  year  before,  but  not  renew- 
ed under  Article  12,  Schedule  1,  Act  YII  of  1870  K«} 

(a)  Act  YII  of  1870,  Scb.  1,  Art  IS  provides  that  ibe  fees  on  a 
certifioate  granted  tmder  Act  XXYII  of  ISSO,  or  under  Bombay  Beg- 
nlation  Y lU  of  1827  shall  (if  the  amonnt  or  value  of  the  property  ia 
respect  of  which  the  probate  or  letten  or  certificate  shall  be  granted 
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III.    Are  the  renewed  certificates  under  Article  12,       1S71. 
Schedule  1,  Act  VII  of  1870,   necessary  even  in  suits  or  iy.  c.  No.  \'q 
applications  for  the  execution  of  decrees,  the  amount  of  which      ^f  ^^^i. 
do  not  exceed  1,000  Rupees  ? 

lY.  Where  a  representative  obtuned  a  certificate  to 
recover  a  sum  of  Rupees  2,000,  which  he  then  stated  was> 
due  to  the  deceased  person,  and  applied  subsequently  to  the 
District  Court  for  another  certificate  for  the  sum  of  Rupees 
1,300,  stating  that  the  money  for  which  the  former  certifi- 
cate was  granted  was  recovered ;  but  the  District  Court 
declined  to  grant  another  eeriificate  on  the  ground  that  the 
second  application  was  quite  inconsistent  with  the  former, 
which  laid  the  debt  at  Rupees  2,000. — Can  this  representa- 
tive sue  for  the  execution  of  a  decree  obtained  by  a  deceased 
person  ?    If  not,  what  is  his  remedy  ? 

MiUertoT  Scharlieb,  for  the  petitioner  in  Decree  Execu- 
tion Case  No.  49  of  1871, 

The  Court  delivered  the  following 

Judgment: — In  answer  to  the  first  question  referred 
by  the  District  Munsif,  we  are  of  opinion  that  a  certificate 
under  Act  XXYII  of  1860  is  not  necessary  to  give  to  a  per- 
son, claiming  to  be  the  representative  of  a  deceased  creditor, 
the  right  to  institute  a  suit  to  recover  a  debt  due  to  the 
estate  of  the  deceased,  6r  the  right  to  present  an  application 
for  execution  of  a  decree  obtained  by  the  deceased.  But 
tiiat  such  a  certificate,  or  a  probate,  or  letters  of  administra- 
iion  must  be  produced  by  the  person  proceeding  as  repre-* 
aentative^  before  a  decree  or  order  can  be  passed,  or  process 
of  execution  issued  for  payment  of  the  debt  due,  except  the 
Court  should  think  that  payment  is  withheld  from  frau- 

eseeeds  one  thoufland  Rupees)  be  two  per  cent,  on  such  amoant  or 
valna. 

'*  NOTS.— The  person  to  whom  any  such  certificate  is  granted  or 
biB  xepresentative,  shall,  after  the  expiiation  of  twelve  montha  from 
the  date  of  such  oertificate  and  thereafter  whenever  the  Coart  grant- 
ing such  certificate  requires  him  so  to  do,  file  a  statement  on  oath  of 
alTmonies  recovered  or  realized  by  him  under  such  oertificate. 

If  the  monies  so  recovered  or  realised  exceed  the  amoant  of  debts 
or  other  property  as  sworn  to  by  the  person  to  whom  the  certificate 
is  granted,  the  Court  may  cancel  the  same  and  order  such  person  to 
taius  out  a  fresh  oertificate  and  pay  the  fee  prescribed  by  this  schedule 
for  such  excess. 

In  default  of  filing  such  statement  within  the  time  allowed,  the 
Court  may  cancel  the  certificate." 
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1871.       dolent  or  vexatious  motives,  and  not  from  any  reasonable 
2.  c.  No.  10  doubt  as  to  the  party  entitled    This,  we  consider,  is  the 
0/1871.     1^}^!^  oonstmction  of  Section  2  of  the  Act.(a) 

A  person  claiming  to  be  the  representative  of  a  deceased 
creditor  can  hardly  be  said  to  compel  a  debtor  to  the  de- 
ceased's estate  to  pay  his  debt  by  simply  instituting  a  suit 
or  applying  for  execution  against  him.  But  even  aamiming 
that  the  prohibitive  words  of  the  section  might  be  so  read, 
we  think  that  the  qualifying  provision  which  follows: — 
''  Unless  the  Court  shall  be  of  opinion  that  the  payment  of 
**  the  debt  is  withheld  from  fraudulent  or  vexatious  motives, 
*'  and  not  from  any  reasonable  doubt  as  to  the  party  enti- 
"  tied,"  imports  plainly  the  pendency  of  a  suit  or  proceeding 
in  which  the  Court  is  to  consider  and  determine  whether 
the  debt  is  so  withheld.  Unavoidable  delay  or  difficulty 
in  obtaining  a  certificate  is  not,  therefore,  an  obstacle  to  sav- 
ing the  remedy  against  the  debtor  to  t^e  estate  of  a 
deceased  person  from  the  operation  of  the  Act  of  Limitations. 
The  other  three  questions  referred  depend  upon  one 
point,  namely,  the  effect  of  the  provision  in  the  note  to  Article 
12  of  the  fiist  Schedule  to  the  Court  Fees'  Act  (Na  7  of  1870) 
on  the  operation  of  a  certificate  duly  granted,  which  has 
become  liable  to  cancellation  under  that  provision,  but  has 
not  been  cancelled. 

We  are  of  opinion  that  the  validity  of  such  subsisting 
certificate,  as  proof  of  the  representative  right  of  the  person 
to  whom  it  was  granted  to'enforce  by  a  suit  or  process  of 
execution  payment  of  a  debt^  is  unaffected  by  that  provision. 
Its  apparent  object  is  not  to  prevent  the  realization  of  monies 
due  by  means  of  an  existing  certificate ;  but  to  secure  pay- 
ment c^  the  stamp  revenue  on  all  sums  so  realized  by  a  suit 
or  other  proceeding,  in  excess  of  the  amount  or  value  of  the 
property  in  respect  of  which  the  certificate  was  granted. 
The  power  of  cancellation  is  given  only  upon  its  appearing 
from  the  statement  on  oath   required  of  the  certificated 

(a)  Section  2  of  Act  XXYII  of  1860  i^rovides  that  "  no  debtor 
of  any  deceased  person  shall  be  compelled  in  auj  Court  to  pay  his 
debt  to  any  person  claiming  to  be  entitled  to  tke  effects  of  any  de- 
ceased person  or  any  part  thereof,  except  on  the  production  of  a  cer- 
tificate to  be  obtained  in  manner  hereinafter  mentioned  or  of  a  pro- 
bate or  letten  of  administration,  unless  the  Court  shall  be  of  opinion 
that  payment  of  the  debt  is  withheld  from  fraudulent  or  vexatio  us 
motives,  and  not  from  any  reasonable  doubt  as  to  the  party  entitled.  ** 


KEFERHED  CASE  NO.  11  OF  1871.  135 

representative,  that  the  monies  *'  received  or  realized"  un-       i87l. 
der  certificate  exceed  the  amount  sworn  to  on  the  granting  p  q  j^^  \q 
of  it,  and  in  case  of  default  on  the  part  of  the  representa-      of  1871. 
tive  by  not  filing  such  statement  within  the  time  allowed 
for  that  purpose.    Until  cancellation  has  taken  place  on  one 
of  those  grounds  the  certificate  remains  in  full  force  as 
proof  of  the  representative  right  to  sue  or  obtain  execution, 
whatever  be  the  amount  of  the  debt  sought  to  be  realized. 
This  opinion  affords  an  answer  to  the  three  questions. 


appellate  SururtJirtton.  (a) 

Referred  Case  No.  11  of  1871. 

Section  89  of  the  Code  of  Civil  Procedure  renders  an  attachment 
before  judgment  ineffectual  as  a  bar  to  process  of  execution  against 
the  property  attached  in  satisfaction  of  a  decree  in  another  suit,  whe- 
ther obtained  before  or  after  the.attachment. 

CASE  referred  for  the  opinion  of  the  High  Court   by       isn. 
AmAchala  Ayyar,  the  District  M6nsif  of  TinneveUy,  in  ^^  ^^• 


No,  11 

Suits  Nos.  38  and  42  of  1871.  ^/^^^^' 

The  plaintiff  in  Original  Suit   No.  42  of  1871  on  the 
District  Mfinsif  s  side  of  the  Court,  applied  for  attachment 
before  judgment  of  defendant's  moveable  property,  under 
Section  81  of  the  Civil  Procedure  Code.    The  property  was 
accordingly  attached  and  sold,  and  the  sale  proceeds  held  in 
Court  in  deposit  pending  the  final  disposal  of  the   suit. 
Meantime  another  plaintiff  brought  Suit  No.  38  of  1871  on 
the  Small  Cause  side,  against  the  same  defendant,  and  ob  - 
tained  judgment  subsequently  to  the  date  of  attachment 
before  judgment  in    Suit  No.    42.    The    latter    plaintiff 
asked,  under  Section  237  of  the  Civil  Procedure  Code,  the 
money  in  deposit  on  account  of  Suit  No.  42  to  be  attached 

and  paid  her. 

Onthese  facts  the  Mfinsif  referred  the.question,— Whether 
the  attachment  after  judgment  in  Suit  No.  88,  made  subse- 
quent to  the^date  of  attachment  before  judgment  in  Suit  No. 
42,  affects  the  right  of  the  latter  plaintiff  to  have  the  pro- 
perty attached  made  available  for  his  debt,  in  case  he  also 
obtains  judgment. 

No  counsel  were  instructed. 

(a)  Present :— Scotland,  C.  J.  and  Tones,  J. 
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1871,  The  Court  delivered  the  following 

A  c.  No.  11         Judgment  : — ^We  are  of  opinion  that  Section  89  of  tba 
— ^^  ^^^^  ■  Code  of  Civil  Procedure  renders  an  attachment  before 
judgment  ineffectual  as  a  bar  to  process  of  execution  against 
the  property  attached  in  satisfaction  of  a  decree  in  another 
suit,  whether  obtained  before  or  after  the  attachment.    In 
the  present  case,  therefore,  if  the  property  attached  had 
remained  under  attachment,  the  decree-holder  would  dear- 
ly have  had  a  right  to  enforce  the  sale  of  it]in  execution  of 
his  decree;    But  it  has  been  sold  by  order  of  the  Court 
(whether  rightly  or  wrongly  it  is  not  necessary  here  to  con- 
sider, but  we  may  point  out  that  the  Ruling  of  the  Sadr 
Court  quoted  by  the  District[Mt!msif  refers  to  attachment 
in  execution  of  decrees),  and,  as  respects  the  claim  of  the 
decree-holder,  the  proceeds  of  the  sale  in  deposit  in  the 
Court  must  be  regarded^^as  representing  the  property  sold. 
It  is,  therefore,  money  in  Court  which  may  become  payable 
to  the  defendant  in  the  event  of  a  decree  not  being  obtained 
in  the  suit  in  which  the  property  was  attached,  consequently 
the  decree-holder's  application  to  attach  the  money  under 
Section  237  was,  we  think,  regular,  and  he  is  at  liberty  after 
attachment  to  apply  for  an  order  for  the  payment  out  of  the 
money,  or  any  part  of  it,  in  satisfaction  of  the  decree,  under 
Section  242. 


Slppdlate  ^nrisOitctton.  (a) 

fecial  Appeal  No.  417  of  1870. 

MoPiBTi  PiTCHi  Nmdu .'..Appellant. 

YxtppalaKondamica... ^*.  ..^RespondenL 

A  Petition  sent  by  post  is  not  a  substitute  for  the  presentation  of 
a  plaint  as  required  by  Section  50  of  Madras  Act  YlII  of  1865. 

1871.       rpHIS  was  a  special  appeal  from  the  decision  of  J.  R. 
^^^^^^'  ■  1     Cockerell,  the  Civil  Judge  of  Nellore,  in  Appeal  Suit 
'  ofiSTO.     No.  20  of  1869,  reversing  the  decree  of  the  Assistant  Col- 
lector of  NeUore  in  Summary  Suit  No.  14  of  1868. 

The  suit  was  brought  under  Section  50  of  the  Rent 
Recovery  Act  (Madras  Act  YIII  of  1865)  for  release  of  a 
bullock  attached  by JplaintiflTs  landlord,  and  for  damages 
for  the  injury  sustained  by  the  distraint  of  the  animal. 

The  Assistant  Collector  gave  judgment  for  the  plaintifil 
(a)  Present  :'->Scotlftnd,  Q,  J.^ftnd  lanes,  J. 
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The  defendant  appealed  to  the  Civil  Court  upon  the       1871. 
ground,  amongst  others,  that  the  suit  vraa  barred  by  lapse  iS.  a.  No.  417 
of  time.    It  appeared  that  the  distraint  was  made  on  the     0/1  B70. 
11th  July  1868.    Twelve  days  after  the  plaintiff  addressed 
Wk  petition  by  post  to  the  Acting  Head  Assistant  Collector. 
This  officer,  on  receiving  the  petition,  endcvsed  it,  advising 
the  plaintiff  that  he  must  lay  a  summary  suit  under  Act 
Tin  of  1865.    The  plaintiff  fQed  his  plaint  on  the  28th 
September. 

The  judgment  of  the  CSvil  Judge  was  in  part  as  fol- 
lows : — "  The  plaintiff  should  have  proceeded  under  Section 
^0  and  within  thirty  days  fix)m  the  date  of  the  distraint 
with  reference  to  Section  18.  The  words  of  Section  18  are 
**  if  the  tenant  does  not  appeal  against  the  distraint  by 
filing  a  sunmiary  suit  before  the  Collector  within  thirty  days 
fix>m  the  date  of  such  distraint." 

In  the  present  case,  the  plaintiff  filed  his  plaint  on  the 
28th  September,  that  is  to  say  forty  days  after  receiving  his 
petition  endorsed  by  the  Acting  Head  Assistant  Collector. 
Accordingly  the  suit  is  barred  by  lapse  of  time. 

It  has  been  urged  that  the  requirements  of  Section  18 
cf  the  Act  were  satisfied  by  the  address  of  the  petition  by 
plaintiff  to  the  Acting  Head  Assistant  Collector,  on  the  11th 
July  1868.  The  argument  appears  to  me  to  be  unsound. 
A  Revenue  Officer  adjudicating  imder  Act  YIII  of  1865 
assumes  the  functions  of  a  Civil  Judge,  and  his  powers  are 
those  of  a  Oivil  Court  and  his  procedure  the  same. — Section 
50  especially  says  that  a  plaintiff  is  to  proceed  by  plaints 
In  the  present  case  the  communication  addressed  to  the 
Acting  Head  Assistant  Collector  in  the  first  instance  was  a 
petition.    The  plaint  wss  not  within  time. 

I  reverse  the  decree  of  the  Lower  Court  and  dismiss 
plaintiff's  suit  with  costs." 

The  plaintiff  presented  a  special  appeal  to  the  High 
Court  on  the  ground  that  the  Civil  Judge  was  wrong  in  hold- 
ing that  the  plaintiff  did  not  appeal  against  the  distraint 
within  thirty  days  from  the  date  of  the  distraint,  from  the 
mere  fact  of  his  original  application  not  having  been  written 
in  the  form  of  a  plaint. 
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1871.  Rdma  Bdu,  for  the  special  appellant,  the  plaintiff. 

JmQTch    13* 

Si,  A .  ^o.  417         Rcmgaiya  Ndyndu,  for  the  special  respondent,  the  first 

— '■ —  defendant. 

The  High  Conrt  confirmed  the  decree  of  the  Cml 
Judge  upon  the  ground  that  a  petition  sent  by  post  is  not  a 
substitute  for  the  presentation  of  a  phunt  as  required  by 
Section  50  of  Madras  Act  YIII  of  1865. 

The  Special  Appeal  was,  accordingly,  dismissed  with 
costs. 


Appellate  StttufHtction.  fa) 

SpeciabAppeal  No.  179  of  1870. 

Kahmaka  [Kallachkbi  Iu^thI 
Yassudavan  li  AKBxfBiBiBJxdy  Special  AppeUants. 
3  others } 

ChEMBRAKANDY  Mu'SSA  Ku'TTI  )  o        •   ?    n  ji      J 

and  2  others ^.i^P"^  Bespmd^^Us. 

The  words  ^  in  thei  meantime*'  in  Gflause  15,  Section  1  of  ihe 
Limitation  Act,  import  the  time  between  the  creation  of  the  relation 
of  mortgagor  and  mortgagee  inpoaaeaaion  and  the  end  of  the  period  of 
limitation. 

Stcmfield  v.  Hohion  (3  DeG.  M.  &  O.  6S0)  diaaented  from. 

1871.       I^HIS  was  a  special  appeal  against  the  decision  of  E.  R 

January  6.^    1    Krishna  M^non,  the  Principal  Sadr  Amin  of  Tellicherry, 

'  0/1870. '   in  Regular  Appeal  No.  370  of  1868,  reversing  the  decree  of 

the  Court  of  the  District  Munsif  of  Badagara>  in  Original 

Suit  No.  143  of  1866. 

The  suit  was  brought  to  redeem  land  alleged  to  have 
been  demised  on  otti  mortgage  in  990  (1814-15.)  The  District 
Miinsif  disbelieved  the  mortgage  sued  on,  but  found  a  mort- 
gage in  961  (1786-86)  and  an  acknowledgment  by  the  defen- 
dants more  than  60  years  after  the  date  of  the  mortgage  and 
less  than  60  years  before  suit,  andhe  decreed  for  the  plaintiffs. 
On  appeal  the  Principal  Sadr  AmIn  held  that  the  words  ''  in 
the  meantime/'  in  Clause  15,  Section  1  of  the  Limitation 
Act,  meant,  in  the  case  of  immoveable  property,  the  interval 
between  the  date  of  the  mortgage  and  the  day  on  which 
the  period  of  60  years  from  that  date  expires ;  and  he  re<i 
versed  the  decision  of  the  D  istrict  Miinsif. 

(a)  Present  ^HoUoway,  Ag.  C.  J.  and  Innes,  J. 
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The  plaintifis  appealed  to  the  High  Court  on  the  ground   ^^^\*J J  •  ^ 
that  there  was  a  sufficient  acknowledgment  to  take  the  s,  A.  No.  179 
case  out  of  the  Act  of  limitation.  — St 1-^ 

JUayne  for  the  special  appellants,  the  plaintiffiu 
Johnstone  for  the  special  respond^ts^  the  defendants. 

The  Court  delivered  the  following  judgments : — 
HoLLOWAY,  Acting  C.  J  i — The  question  is  whether  the 
words  ''  in  the  meantime*'  in  Clause  15,  Section  1  of  the 
Limitation  Act,  import  the  time  between  the  creation  of  the 
relation  of  mortgagor  and  mortgagee  in  po^ession  and  the 
end  of  the  period  of  limitatiou,  or  that  between  the  crea» 
tion  and  the  bringing  of  the  action. 

On  the  plain  construction  of  the  words  it  is  impossible 
not  to  6'ee  that  the  former  is  the  mq|ining>  and  that  an  ac- 
kno  wledgment  after  the  lapse  of  the]60  or  30  years,  as  the 
case  may  be,  will  not  give  a  new  period  of  limitation. 

Stom^ld  V.  Hobaon  (3  DeO.  M.  &  G.  620  :  16  Beav. 
236)  tacitly  decided  the  contrary,  upon  Section  28  of  the 
English  Act  of  which  ours  is  an  imitation.  Not  a  word  is 
said  in  the  judgments,  either  at  the  Bolls  or  by  the  Lords 
Justices,  on  the  point  raised  by  Mr.  Palmer,  and  the  deci* 
sion,  if  right,  would  perhaps  a  fortiori  be  right^here,  because 
of  the  express  words  of  Section  34  of  the  English  Act» 

The  case  is  examined  with  great  care  by  Mr.  Brown 
in  his  recent  work  upon  these  Statutes,  and  both  he  and 
Messrs.  Darby  and  Bosanquet  come  clearly  to  the  .opinion 
that  it  was  badly  decided.  If  the  case  is  correctly  reported 
and  was  not  complicated  with  some  question  of  trusts,  as 
some  language  in  the  first  report  at  the  Bolls  seems  to  ren-* 
der  it  not  impossible  that  it  was,  1  have  no  doubt  whatever 
that  it  is  a  decision  which  ought  not  to  be  followed  in  this 
Court,  although  incidentally  approved  of  in  Pendleton  v. 
NoHh  (1  DeG.  F.  &  J.  81). 

With  respect  to  the  wider  principles  adverted  to   by 

Mr.  Mayne  in  his  very  able  argument,  provoked  by  the 

Court,  upon  the  theme  that  it  is  the  principle  of  all  Statutes 

of  Limitation  to  bar  the  right  and  not  the  remedy,  I  will  only 

observe  at  present  that  the  relation  of  the  action  to  various 

19 
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1871.  gorte  of  riglitss  is  different.  With  respect  to  a  real  right, 
5.  A.  No,  179  ^^d  A  right  to  a  forbearance  of  any  kind,  the  right  is  always 
^^  ^^^^*  protected  by  an  action,  but  the  occasion  for  its  exerciser 
arises  only  upon  the  infraction.  With  respect  to  a  right  to 
require  a  man  to  do  something,  the  action  and  the  oceasion 
arise  together,  and  Statutes  of  Limitation  begin  in  the  two 
cases  to  run  from  different  periods.  Again,  an  "  actio  in 
rem"  lies  only,  in  strict  legal  logic,  against  him  who  disputes 
my  real  right.  If  he  acknowledges  it  but  injures  it,  I  have 
an  action,  but  no  longer  a  real  action,  although  the  action 
which  I  then  exercise  potentially  existed  during  the  whole 
existence  of  the  right.  It  is  obvious  that  a  mere  acknow- 
ledgment of  a  real  right  removes  the  basis  of  the  real  action, 
li^ith  respect  to  a  mere  personal  action  the  question  divides 
the  great  lawyers  into  two  opposite  camps.  It  is  in  effect 
the  question  whether,  on  the  theory  of  Roman  law,  a  natural 
obligation  survives  after  the  actionable  quality  hes  been 
barred.  The  affirmative  is  asserted  by  Savigny,  Erxleben, 
Demelius,  Booking  and  Brinz.  The  negative  by  Sintenis, 
Thibaut  in  his  last  edition  (for  he  changed  his  opinion), 
Wachter,  Vangerow,  Bekker*  Having  for  another  purpose 
gone  through  the  whole  of  the  controversy,  I  may  venture 
to  say  that  my  opinion  coincides  with  that  of  the  latter 
group.  It  would  be  very  instructive  to  trace  the  very 
hesitating  and  inconsistent  steps  by  which  the  decisiona 
upon  the  Statute  of  James  proceeded.  In  Holt's  time  all  the 
Judges  were  consulted  and  the  ground  of  their  decision  is 
very  singular.     The  early  decisions  in  Cro.  Car.  show  that 

they  did  not  think  that  the  statute  required  to  be  pleaded. 
They  altered  their  opinion  during  the  period  embraced  in 
the  volume,  but  Croke  himself  adhered  to  ii  This  plead- 
ing test,  pointing  to  the  difference  between  extinction  of  a 
right  in  action  by  operation  of  law  and  "  ope  exceptionis** 
is  very  instructive  upon  the  point.  There  could  be  nothing 
inconsistent,  therefore,  in  holding  the  "  actio  in  rem'*  reviva- 
ble  by  an  acknowledgment  after  the  period  by  one  who 
holds  with  me  that  the  obligation  disappears  altogether 
with  the  disappearance  of  the  action.  In  the  present  ease 
the  action  which  it  is  now  sought  to  bring  is  barred  because 
the  time  has  elapsed  within  which  it  could  be  exerciaet^ 
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and  the  only  mode  by  which  that  period  could  be  ex-       ^^^'^ 
tended  has  not  been  followed.  I  entertain  no  doubt  that  upon  ^^'^^^^^ 
the  proper  construction  of  this  section  the  special  appeal  _    of  1870. 
must  be  dismissed  with  costs. 

Iknes,  J : — I  agree  in  the  view  of  this  15th  clause  of 
tlie  1st  Section  of  the  Limitation  Act,  taken  by  the  Acting 
Chief  Justice.  It  seems  to  me  that  if  the  section  were  in- 
tended to  import  that  the  depositor,  pawner,  or  mortgagor 
might  recover  at  a  period  of  30  or  60  years  (according  to 
the  nature  of  the  property)  from  the  date  of  any  acknow- 
ledgment in  writing,  whenever  given,  it  would  be  necessary 
to  hold  that  the  words  "  in  the  meantime''  are  superfluous, 
l)ecause  then  the  meaning  of  the  section  would  be  clearly 
expressed  without  them,  and  the  same  remark  appears  ap- 
plicable to  Section  28,  3rd  and  4th  William  lY,  Cap.  27, 
•upon  which  this  section  is  founded.  Also,  the  words  "  in  the 
meantime'*  mean  "  between  the  two  points  of  time  of  the 
period  spoken  of»"  and  should  relate  to  some  period  lying 
between  two  points  of  time,  previously  referred  to  and 
placed  In  relation  the  one  to  the  other,  as  embracing  a  par- 
ticular period  ;  and,  in  strict  accuracy  of  language,  the  only 
period  so  spoken  of  is  that  from  the  date  oi  tiie  mortgage  to 
the  termination  of  the  80  or  60  years. 

There  is  no  other  period  expressed  in  the  section  to 
which  the  words  *'  in  the  meantime"  could  be  referred, 
tiiough  it  is  of  course  possible  to  imply  one,  but  only  by 
doing  violence  to  the  natural  application  of  the  words.  Th» 
special  appeal,  therrfore,  must  be  dismissed  with  costs. 

Appeal  dUmiseed^ 
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Appellate  Jurudriction.  (a) 

Regular  Appeal  No.  73  of  1870. 

Hi'rada  Ba'sappa Appellcmt. 

Oadigi  MxTDDAPPA Respondent. 

The  ef&ct  of  Seciioii  8  of  Act  XIV  of  186^  is  to  enact  that  no* 
thing  in  an  account  of  mutnal  dealings  between  mercbants  and  traders 
is  to  be  barred,  provided  that  there  is  one  item,  indicating  the  oonti- 
nuance  of  such  aealings^  proved  to  have  occurred  within  the  period  of 
limitation. 

1871.      rpHIS  was  a  Regular  Appeal  against  the  Decree  of  0.  R 
M.  A.  No.  7'a  Irvine,  the  Acting  Civil  Judge  of  Bellaiy,  in  Original 

'0/^^70.     Suit  No.  11  of  1869. 

The  facts  of  this  case  are  fully  stated  in  the  judgment 
of  the  Civil  Judge,  which  was  as  follows : — 

*'  The  plaintiff  sued  to  recover  Rupees  6,914-15-6,  which 
he  claimed  to  be  due  as  principal  and  interest  on  account 
of  mutual  dealings  e^rried  on  between  him  and  the  defend- 
ant from  25th  March  1864  to  13th  January  1867.  Tho 
plaint  set  forth  that  the  sum  claimed  was  found  to  be  duo 
upon  a  settlement  of  accounts  between  the  parties  on  25th 
January  1867. 

The  defendant  denied  dealings  between  the  parties  as 
alleged  in  the  plaint,  and  pleaded  that  the  suit  was  barred 
by  Clause  9,  Sectio&  1  of  the  Limitation  Act,  the  different 
items  in  the  accounts  showing  the  alleged  transactions  to 
have  taken  place  upwards  of  three  years  before  the  suit  was 
brought,  with  the  exception  cf"  a  few  items  which  referred 
to  transactions,  of  which  the  dates  were  barred^  but  which 
were  improperly  entered  in  the  plaintiff's  accounts  for  the 
year  1867.  The  defendant  denied  that  tho  dealings  carried 
on  between  him  and  tho  plaintiff  were  mutual,  and  referred 
to  Original  Suit  No.  4  of  1868,  formerly  instituted  by  tho 
plaintifi^s  father  against  this  defendant  and  his  brothers,  aa 
relating  to  dealings  of  a  similar  character  to  tho  present^ 
and  which  this  Court  and  the  High  Court  on  appeal  had 
pronounced  to  be  not  mutual  dealings,  and  therefore  not 
governed  by  Section.  8  of  the  Limitation  Act. 

The  plaintiff  directed  the  Court's  attention  to  three  pre« 
vious  suits  decided,  which  he  pronounced  to  be  of  a  similar 
(a)  Ftesent :— HoUoway,  Ag.  C;  J.  and  Innes,  J. 
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nature  to  the  present  claim.    With  reference  to  these  suits  I  „ ,  ^*^^\^ 

1  February  10, 

observe  that  the  two  first  are  not  applicable  to  this  suit,  rTaTNo.  78 
because  decided  before  the  present  Limitation  Act  was  in  — <>/  ^^^Q* 
operation,  and  the  last  related  to  partnership  dealings,  and 
is,  therefore,  not  of  a  similar  nature  to  the  present  suit. 

Having  heard  vakils  for  both  parties  and  perused  the 
accounts  filed  in  the  suit,  I  am  clearly  of  opinion  that  the 
dealings  herein  specified  are  not  of  the  nature  of  mutual 
dealings  to  which  Section  8  of  the  Act  is  applicable. 

The  plaintiff's  accounts  show  that  the  plaintiff  made 
advances  to  the  defendant,  which  were  refunded  by  the  lat-» 
ter  at  different  times  and  in  different  sums.  The  plaintiff's 
vakil  admits  this,  but  urges  that  each  party  should  be  re- 
garded as  having  made  loans  to  the  other,  and  that  there- 
fore the  dealings  were  strictly  mutual  dealings,  and  so  not 
barred. 

I  think  there  is  nothing  in  this  suit  to  indicate  mutual 
dealings  within  the  meaning  of  Section  8,  Act  XIV  of  1859, 
and  that,  therefore,  Clause  9,  Section  1,  must  be  held  applica- 
cable.  The  suit  not  having  been  brought « till  1869,  the 
items  bearing  date  1861  and  1865  are  all  barred,  as  well  as 
those  which  appear  at  the  dose  of  the  account,  and  dated 
1867,  but  referring  to  transactions  of  the  year  1864 

From  the  few  items  under  the  head  of  receipts  and  dis<* 
bursements  which  appear  in  the  accounts  for  the  year  1866, 
the  Court  cannot  conclude  that  the  defendant  is  indebted 
to  the  plaintiff,  and  therefore  in  respect  of  these  there  ia  no 
cause  of  action. 

For  the  foregoing  reasons,  I  dismiss  the  suit  and  direct 
the  plaintiff  to  bear  the  defendant's  costs." 

The  plaintiff  appealed  on  the  ground  that  the  suit  waii 
not  barred  by  the  Law  of  Limitations. 

Mayne  for  the  appellant,  the  plaintiff^ 
Oovld  for  the  respondent,  the  defendant. 

The  judgment  of  the  Court  was  delivered  by 
HoLLOWAY,  Acting  C.  J : — ^This  is  a  question  upon  the 
eonstraction  of  Section  8  of  the  Limitation  Act.    Therd 
are  three  requisites  for  the  applicability  of  the  exception^ 
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^^^*  ^^  ^*    ^^  B^it  must  be  for  balances  of  aecouuts  current. 

jR.  A,  .Vo.  7<J         8.    The  persons  must  be  merchants  or  traders. 


of  1870. 


3.    They  must  have  had  mutual  dealings. 

Now  the  plaint,  truly  or  falsely,  alleges  such  dealings ; 
it  also  claims  a  balance  on  current  accounts,  and  the  ac- 
counts filed  contain  entries  within  3  years  plus  the  period 
to  expire  of  the  current  year  of  the  entry  : — 

It  seems  impossible,  therefore,  to  say  that  tho  suit 
XK)uld  properly  be  dismissed  upon  any  thing  which  at  pre- 
^ent  appears.  As  to  the  vakil's  supposed  admission,  it 
seems  to  amount  to  an  inference  from  an  argument,  and  it 
would  not  be  safe  to  bind  parties  by  assuming  as  true  every 
matter  of  fact  which  must  exist  to  make  an  argument 
tenable,  'the  present  section  does  not  use  the  words  "  their 
factors  or  servants''  which  were  part  of  the  exception  in 
the  Statute  of  James.  The  mutual  dealings,  therefore,  must 
be  of  merchants  and  traders.  To  be  mutual  there  must  bo 
transactions  on  each  side  creating  independent  obligations 
on  the  other,  and  not  merely  transactions  which  create 
obligations  on  the  one  side,  those  on  the  other  being  merely 
complete  or  partial  discharges  of  such  obligations.  It  ap.- 
pears  to  us  tiisA  the  effect  of  this  clanse  is  to  enact  that 
nothing  in  an  account  of  mutual  dealings  is  to  be  barred^ 
provided  that  there  is  one  item  indicating  the  continuance 
c(  such  dealings  proved  to  have  occurred  within  the  period 
of  limitation.  This  is  the  construction  finally  put  upon  the 
JEnglish  exception,  in  accordance  with  the  final  opinion  of 
Lord  Hardwicke  in  Wilford  v.  Liddel  (2  Ves.  400.)  Tb» 
provision  had  been  found  so  mischievous  in  England  that 
it  was  abolished  by  Section  9  of  the  Mercantile  Amendment 
Act.  A  slight  consideration  of  the  circumstances  of  this 
country  would  have  effectually  prevented  its  introduction 
here»  even  without  the  lessons  of  that  experience.  We  are 
of  opinion  that  the  original  decree  must  be  reversed  and  the 
case  remitted  for  the  trial  of  the  Issues: — (1)  TVheth^ 
there  were  mutual  dealings  as  merchants  or  traders  ?  (2) 
^Whetiieroaie  such  dealing  has  taken  place  within  three 
yean  plus  the  fragment  of  the  year  in  which  9uch  dealing 
took  place  ? 
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The  year  must  be  reckoned  according  to  the  mode  o^j^,  ^^^^' 
reckoning  adopted  in  the  acGOunta,  if  that  mode  adopts  other  j^  ^  ^-^  ^3 
than  the  ordinaiy  year.  of^m.   , 

If  these  issues  are  found  in  the  affirmative,  it  will  be 
necessary  to  take  an  account  of  the  dealings  and  decree  th^ 
balance  due.  The  costs  of  this  appeal  should  bd  provided 
for  in  that  decree. 

Suit  remanded. 


^VptlUit  3vixisibiaiMU  (a) 

I 

Special  Appeal  Ko.  573  o/18b'9. 

N.   A.  Cherukomen  aliaa  \  «_,_.  ,  j     ^„     . 
QoviNDEN  Nair J  ^P^^^  Appaiant 

y.  ISMALA  and  2  others.    •..Special  Respondents. 

It  is  not  law  that  erery  right  may  be  renounced.  The  general 
rule  is  power  of  renunciation^  buc  there  ore  two  marked  classes  of  ex- 
ceptions : — There  can  be  no  renunciation  of  rights  and  couHequent 
destruction  of  relative  duties  prescribed  by  au  absolute  law;  nor  of 
rights  inherent  in  man  as  man.  A  man  may  renounce  a  concrete  right, 
but  not  one  resulting  from  a  natural  condition. 

Semble,  a  karnavan  cannot  part,  by  contract,  so  as  to  be  unable  to 
resume  them,  with  the  privileges  and  duties  which  attach  to  his  posi- 
tion as  karnavan. 

THIS  was  a  special  appeal  against  the  decision  of  J.  W.   -.•^^^'••- 
Reid,  the  Officiating  Civil  Judge  of  Calicut,  in  Regular  5.  a  .  No.  678 
Appeal  No.  60  of  1869,  confirming  the  decree  of  the  Court    ""^  ^^^^' 
of  the  District  Miinsif  of  Shemtul,  in  Original  Suit  No.  136 
of  1867. 

The  stiit  was  brought  by  plaintiff,  under  alleged  autho- 
rity given  by  the  acknowledged  original  karnavan  of  the 
t&rwad,  to  set  aside  the  sale  of  certain  lands,  yielding  annu- 
ally Rupees  249,  effected  in  execution  of  a  judgment  in  No. 
9S5  of  1861  on  the  file  of  the  Miinsif  of  Shernid.  Plaintiff 
produced  certain  documents,  purporting  to  have  been  exe* 
cnted  by  Ist  defendant  in  favor  of  Kelu  Nair,  the  karnavan 
by  seniority  of  plaLatiff*s  family,  and  plaintiffs,  as  trustees 
of  a  pagoda^  the  fieunily  property,  making  over  the  lands^ 
sale  of  which  in  execution  of  Origioal  Suit  No.  985  of  1861 
was  sought  by  this  suit  to  be  set  aside. 

The  1st  defendant  did  not  plead. 

{a}  Present  :^Hollowaj|  Ag.  C.  J.  and  Innes,  J« 
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\  ^^^^' , .  TbB  2nd  and  Srd  defendants  declared  these  documents 

&  Ji.  Ko.  678  to  be  forgeries,  and  stated  that  the  lands  in  question  were 
^  J.  *^  •  subject  to  incumbrances  really  granted  by  Ist  defendant  and 
legally  sold.  That  Srd  defendant  purchased  them  at  the 
auction  and  since  transferred  them  to  1st  defendant's  young'- 
er  broiher/a  parfy  not  included  in  this  suit,  who  now  holds 
them. 

The  District  Miinsif  dismissed  the  suit. 

The  plaintiff  appealed. 

Before  the  CivilJudge  it  was  contended  for  the  defend- 
ants that  the  plaintiff  was  simply  Eelu  Nair's  agent  in  vir- 
tue of  a  certain  agreement  (exhibit  D)  filed  in  the  suit^  and 
that  being  so,  that  Kelu  Nair  had  revoked  the  authority  so 
given  by  him, 

The  following  is  a  translation  of  exhibit  D :— 

"  I,  N.  Kelu  Nair  execute  this  karar  to  my  Anandravan 
Cheru  Eomen  alias  Qovinden. 

1.  This  karar  I  execute  tc  you  with  my  full  consent 
for  the  safe  preservation  of  the  properties  of  our  Ayagil 
t4rwad  and  for  the  better  management  of  our  affairs  in 
future. 

2.  Tou  are  required  to  manage  all  affairs  relating  to 
the  said  t4rwad  in  the  same  manner  as  you  did  before, 
.and  further  you  are  hereby  authorized  and  appointed  to 
exercise  all  managements  solely. 

3.  Our  kamavan  Rarappan  Nair  had  entrusted  to 
my  management  [certain  lands  specified]  but  through  my 
ill-management  of  the  same  Biman  Nair,  who  succeeded  to 
the  karnavanship  on  the  death  of  Barappan  Nair,  relieved 
me  from  the  said  management  and  took  possession  of  the  pro- 
perties and  allotting  lands  merely  sufficient  for  the  main- 
tenance of  meand  others  put  me  in  possession  of  the  same  and 
under  the  arrangement  that  they  should  discharge  all  debts 
I  had  till  then  contracted,  and  that  neither  R&man  Nair  nor 
the  tarwad  property  nor  the  rest  of  the  members  of  the 
family  should  be  held  answerable  for  any  future  debts,  I  ex- 
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ecated  to  the  said  BUman  Nair  a  karar  on  the  26th  Edavom  „ ,  i^^- 

1034.  8.  A.  So,  57 S 

4.  Although  I  have  by  the  death  of  the  said  Biman  ,  ^f  ^^- 
Nair  become  the  karnavan  of  the  t4rwad,  and  although  you 

have  managed  all  affairs  since  the  death  of  the  said  R4man 
Nair  in  the  same  manner  as  you  did  withiiis  consent  during 
hi8  life-time,  yet  since  my  co-operation  in  certain  acts  such 
as  demising  lands,  conducting  suits,  causes  hindrance  in  the 
conduct  of  such  business  and  thus  inflicts  damage  on  the 
t&rwad,  I  hereby  authorize  you  with  my  full  consent  with  a 
view  to  the  prevention  of  such  diimage  in  future,  to  exer-* 
eise  solely  by  yourself  all  managements  relating  to  the 
said  tirwad. 

5.  By  virtue  of  this  authority  you  are  to  demise  the 
t&rwad  lands,  to  conduct  law  suits  and  to  exercise  all  other 
managements  referring  to  the  t&rwad  and  all  necessary  acts 

solely  by  yourself,  also  to  cause  the  performance  of  all  cere- 
monies required  by  the  tarwad  and  to  protect  the  family  in 
future  in  the  same  manner  as  you  have  hitherto  done.  If  it 
perhaps  becomes  necessary  to  contract  any  debt  for  the  use  of 
the  tarwad,orto  raise  further  kanom  inaddition  to  the  original 
kanom  on  the  t&rwad  properties,  the  same  shall  be  done 
with  the  express  consent  of  all  the  other  members  of  the 
family,  and  any  debt  incurred  solely  by  you,  otherwise  than 
with  their  consent,  shall  be  answered  neither  by  the  t&rwad 
property  nor  by  the  rest  of  the  family. 

6.  I  hereby  determine  that  if  it  become  necessary  to 
bring  suits  upon  certain  kaichits  (bonds)  of  the  t&rwad 
written  in  my  name  also  such  suits  shall  be  brought  solely 
by  you  ;  that  certain  suits  in  which  I  am  also  included  now 
pending  should  be  conducted  solely  by  you ;  and  that  all 
other  acts  that  require  to  be  done  on  behalf  of  the  t&rwad 
should  be  done  solely  by  you,  and  that  I  should  continue  to 
receive  maintenance  as  before. 

7.  As  I  have  handed  over  to  my  Anandravan,  Achu*- 
tan,  the  lands  before  allotted  to  my  maintenance,  not  only 
there  is  no  t&rwad  property  either  in  my  possession  or  un- 
der my  control,  but  that  I  will  not  interfere  with  any  pro- 
perty or  with  the  affairs  of  the  t&rwad^  and  if  I  interfere  it 

shall  not  be  valid. 

20 


148  KABKAS  HIGH  OOUBT  BSPOB38L 

FA^^^' u  ^'    I  also  deteniiine  hereby  tluit  yon  are  to  pfty  anniial- 

a.  A,  No.  57$  ly my  maintenaiioe  and  in  de&ult  to  pay  same  with 

— ^«^.  ^^^'  interest  from  date  dne^  and  for  any  sums  yon  allow  to  £ill 
into  arrears  yon  alone  are  to  be  answerable  and  not  the 
t&rwad  property  or  the  members  of  the  t&rwad.  I  accordingly 
sign  and  deliver  this  karar,  ttcJ* 

Dated  13th  Kiny  1041. 

The  Oivil  Judge  in  his  judgment  said : — 

*'  The  case  turns  on  this, — ^Was  the  agreement  granted  by 
Kelu  Nair  to  plaintiff  a  power  of  attorney  from  a  principal 
to  an  agent,  or  can  it  be  upheld  as  a  formal  relinquishment 
of  the  kamavanship  by  Kelu  Nair,  and  investiture  of  plain- 
tiff with  all  the  rights  and  privil^es  of  the  same,  and  this 
is  a  matter  of  Marumakkatt4yam  law. 

The  second  respondent's  vakil  in  his  contention  quoted 
the  judgment  of  the  High  Court  in  Special  Ap.  No.40  of  1 8  64,  and 
urged  that  the  point  there  ruled — *'  That  the  right  of  the  eld- 
est member  of  a  Nambudiri  family  to  manage  the  illom  is 
absolute,  and  where  a  junior  member  has  in  fact  managed  it, 
then  this  is  presumed  to  have  been  with  the  permission  of 
the  former,  who  may  at  any  time  take  up  the  actual  control,'' 
applied  by  analogy  to  this  case,  and  in  that  case  the  Civil 
Judge  in  his  decree,  which  was  confirmed  by  the  High  Court, 
observed  that  ''The  2nd  defendant  is  now  the  kamavan 
and  it  is  quite  possible  that  he  may  have  given  plaintiff  per- 
mission to  assume  an  extensive  authority  in  the  illom.    But 
he  may  still  reserve  in  his  hands  the  rights  of  the  kamavan, 
although  the  management  may  be  deputed  or  permitted  to 
remain  in  the  hands  of  another.    Admitting  the  plaintiff  to 
be  in  management,  I  still  consider  it  would  be  a  veiy  unwise 
precedent  to  set  aside  the  authprity  of  the  kamavan  on  that 
account  alone, — so  far  as  can  be  done  it  is  the  duty  of  the 
Court  to  uphold  usage  and  custom.    How  will  usage  and 
custom  apply  in  the  case  under  consideration.    I  take  it 
imless  the  kamavan  has  been  proved  utterly  incompetent  and 
be  deprived  of  his  rights  by  decree  of  Court,  the  Court  has 
no  authority  to  depose  him,  because  an  anandravan  may  be 
manager, — he  may  be  so  by  permission  or  delegation,  but  as 
long  as  there  is  neither  a  decree  nor  any  family  bond  set* 
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ting  him  aside,  the  authority  of  the  karnavan  must  be  up-   _.^^^1- 
held."    The  High  Court  confirmed  the  decree  and  observied  ^,  ^.  aq.67< 
that  '•  the  right  of  the  eldest  member  of  a  Namb6diri  family  to     ^f  ^^^^' 
manage  the  property  as  karnavan  is  absolute,  and  where,  as 
here,  a  junior  member  has  in  fact  managed  it,  this  is  pre- 
sumed to  have  been  with  the  elder  member's  permission,  and 
he  may  at  any  time  interfere  and  take  the  actual  control" 

After  mature  consideration,  I  am  induced  to  consider 
the  analogy  of  the  above  precedent  rules  here,  and  in  the 
absence  of  any  decree  of  Court  or  family  bond  incapacitating 
Eelu  Nair  as  karnavan,  for  the  appellant's  vakil,  in  a  state- 
ment taken  from  him  by  this  Court,  acknowledges  that  the 
agreement  on  which  appellant  rests  his  power  to  sue  was 
given  of  the  karnavan  Eelu  Nair's  own  accord,  with  no  pres- 
sure from,  although  with  consent  of  the  t^rwad,  I  must  hold 
that  Eelu  Nair  had  a  right  to  cancel  the  agreement  and  con- 
firm the  Munsif  s  decree  and  dismiss  this  appeal  with  costs." 

The  plaintiff  appealed  to  the  High  Court  on  the  ground 
that  the  Civil  Judge  was  wrong  in  law  in  holding  that  the 
plaintiff  was  not  entitled  to  sue.        ^ 

Mayrie,  for  the  special  appellant,  the  plaintiff. 

0*Sullivan,  for  the  2nd  special  respondent,  the  2nd 
defendant. 

The  Court  delivered  the  following  judgments :-— 

HoLLOWAY,  Acting  C.  J. — It  is  conceded  for  the  pur- 
poses of  this  argument  that  the  authority  of  the  plaintiff 
to  institute  suits  has  been  withdrawn  by  the  karnavan,  so 
that  the  decrees  below  are  right  unless  the  document  P, 
which  originally  vested  in  the  plaintiff  a  power  not  natu- 
rally belonging  to  him,  was  an  irrevocable  waiver  of  the 
karnavan's  rights  and  an  irrevocable  transfer  of  them  to 
another.    Both  are  wanted  to  sustain  this  suit 

The  better  construction  of  that  document  seems  to  me 
to  be  that  it  is  a  power  of  attorney,  probably  induced  by 
the  great  powers  of  annoyance  which  this  plaintiff,  the  dele- 
gate of  a  former  karnavan,  would  have  possessed. 

Clause  7  is  the  only  one  which  could  be  construed  as 
an  entire  abandonment  of  the  karnavan's  rights,  and  this  is 
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1971.       a  clause  constantly  inserted  in  private  agreements  of  thd 
Jfehruary  41.  uj^jj^bgrg  q{  ^  Malabar  family,  in  the  hope  that  rights,  validly 

_  cf  1869.     passed  to  third  parties,   may   hereafter   be   defeated   by 

the  production  of  the  agreement.    It  is  precisely  similar  to 

the  restrictions  placed  upon  the  acts  of  the  plaintiff  in  the 

5th  clause.  The  whole  document,  however,  throughout  treats 

the  matter  as  if  the  powers  to  be  possessed  by  the  plaintiff 

were  such  as  the  kamaven  by  the  writing  conveyed,  and  is 

certainly  more  consistent  with  delegation  than  waiver. 

It  becomes  unnecessary,  therefore,  to  consider  whether 
by  contract  a  kamavan  could  part,  so  as  to  be  unable  to 
resume  them,  with  the  privileges  and  of  consequence  with 
the  duties  which  attach  to  his  position  as  kamavan.  The 
proposition  for  which  Mr.  Mayne  broadly  contended,  that  a 
man  may  waive  any  rights,  is  certainly  not  law. 

The  general  rule  is  power  of  renunciation,  but  there  are 
two  marked  classes  of  exceptions.  There  can  be  no  renun- 
piation  of  rights  and  consequent  destruction  of  relative 
duties  prescribed  by  an  absolute  law.  (The  case  of  the  de- 
parting father  declaring  the  tutors  aneclogiati)  ''ut  ait 
"  lulianus  et  est  vera  ista  sententia :  nemo  enim  ius  publi- 
*'  cum  remittere  potest  huius  modi  cautionibus  nee  mutare 
*'  formam  antiquitus  constitutam."  Another  is  the  case  of 
rights  inherent  in  m^iU  as  man,  or,  as  some  would  prefer 
saying,  the  natural  conditions  which  are  the  source  of  rights 
of  condition.  "Ius  adgnationis  non  posse  pacto  repudiari  non 
*'  magis  quam  ut  quis  dioat  nolle  suum  esse  luliani  sententia 
''  est."  A  man  may  renounce  a  concrete  right  but  not  one 
resulting  £rom  a  natural  oonditioB.  In  English  law  the 
first  of  these  exceptions  has  been  frequently  recognized 
{Hunt  V.  HurU,  of  which  I  have  a  note  but  no  import).  It 
is  sometimes  said  there,  that  on  principle  amaa  may  renounce 
a  rights  but  not  one  coupled  with  a  duty. 

It  wcyold  therefore  be  doubtful,  ev^i  if  the  words  used 
distinctly  amounted  to  a  renunciaticm  and  transfer,  whether 
.looking  at  the  nature  and  modification  of  a  kamavan's 
rights,  it  would  be  possible  to  construe  them  as  amounting 
to  more  than  a  revocable  delegation.  I  am  of  opinion  that  the 
special  appeal  must  be  dismissed  with  costs. 
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Iknbs,  J. — I  think  it  is  doubtful  on  the  document  whe-  1871. 
ther  the  intention  of  the  kamavan  was  not  entirely  to  sTJTAoTsTi 
transfer  his  rights  as  karnavan.  If  it  were  not  so,  the  docu-  ^  ^^^^' 
ment  is  merely  a  power  of  attorney,  and  the  authority  con- 
veyed by  it  is  revocable.  If  on  the  other  hand  the  inten- 
tion of  tho  karnavan,  as  expressed  by  the  document,  were 
to  transfer  his  rights  absolutely,  it  would  be,  I  apprehend,  an 
invalid  instrument.  A  man  cannot  ai^sign  obligations  (i.  e. 
'  cannot  substitute  some  one  else  as  the  performer  of  his  du- 
ties) without  the  consent  or  authority  of  those  to  whom  the 
duties  are  owing,  and  whereas,  in  the  present  case,  rights 
are  co-existent  with  and  inseparable  from  obligations,  so 
that  the  assignment  of  the  one  cannot  be  effected  without 
the  assignment  of  the  other,  there  can  be  no  valid  transfer 
of  rights  without  the  consent  and  authority  of  those  inter- 
ested in  the  performance  of  the  obligations. 

I  concur^  therefore^  in  dismissing  this  special  a[$peal  and 

with  costs. 

Appeal  dUmissed. 

Appellate  JuriiOiiction.   (a) 

Special  Appeal  No.  362  of  1869. 

Thiaoara'ja  Mudali Special  A  ppeUaml. 

Bahanuja  Charkt  and  others Special  Respondents. 

Special  Appeal  No.  284  of  1870. 

Cbinnasa'mi  Chetti • Special  Appellant 

Nanjapfasary  and  others., Special  Respondents. 

Regular  Appeal  No.  69  of  1870. 

JxTNJLA  Venkatara'tadtt A  ppellant. 

Junjla  EAMAMMAHand  another  »••  *..  Respondents. 

The  valuation  of  the  matters  of  litigation  for  the  purpose  of  deter* 
nuBing  the  jurisdiction  of  litinii&  is  to  m  made  in  the  mode  presoribed 
by  Sec  11«  B^sulotioD  VI  of  1816  and  Regulation  III  of  1833  and  not 
in  thai  prescribed  in  the  Stamp  Acta 

THE  question  referred  from  these  appeals  for  the  decision  of       ^  g.^ 
the  full  Court,  was  whether  the  value  of  a  suit  for  the  pur-    ^oref^  20. 
pose  of  ascertaining  the  jurisdiction  of  the  District  Munsif  s    'o/  i^ag. 
Coui-t  should  be  estimated  on  the  amount  of  the  annual  pro-  S.a.  No,  284 

/%f  1  ATI 

duce  of  the  land  in  dispute,  under  Section  11,  Regulation  MTATl^/^ni 


(a)  Present ;— HoUoway,  Innes  and  Kindersley,  J.  J,  /^870. 
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Itai^rio.  ^^  ^^  ^^^^'  ^^  ^^^  manner  provided  by  Regulation  III  of 
S.  A.  .Vo.  862  1802,  or  on  the  value  stated  in  the  plaint  as  required  by  the 
_o/  3869.  ^  Stamp  Act, 

8.  A,  Ao.  284 
of  1870 

57  A  A'o.  6^         '^^  ^  ^^^^3  ^  dvocate  General  and  Sloan  contended  that 
o/>870.      the  value  for  the  purposes  of  jurisdiction  is  to  be  calculated 
according  to  the  mode  prescribed  in  the  Regulations  VI  of 
1816  and  III  of  1833. 

Sanjiva  Rdu  contended  that  the  valuation  arrived  at  by 
the  mode  prescribed  by  the  Stamp  Acts  was  to  be  taken  to 
be  the  valuation  for  the  putpose  of  determining  jurisdiction. 

The  arguments  of  Counsel,  and  the  Regulations  and 
Acts  cited,  sufficiently  appear  in  the  following  judgments : — 

HoLLOWAY,  J. — ^The  question  is  whether  the  valuation 
of  the  matters  of  litigation  for  the  purpose  of  determining 
the  jurisdiction  of  Mdnsifs  is  to  be  made  in  the  mode  pre- 
scribed  by  Section  11,  Regulation  VI  of  1816,  and  Regula- 
tion III  of  1833,  or  in  that  prescribed  by  the  long   array 
of  recent  Stamp  Acts.    More   precisely  stated  the  question 
really  is,  are  we  to  retain  the  limitation  contained  in  those 
Regulations  as  to  the  compass  of  the  jurisdiction,  but  alter 
the  mode  of   calculation  by  which  the  amount  governing 
that  compass  is  to  be  arrived  at  ?  We  should  thus  be  retain- 
ing the  Regulations  as  to  the  limit  of  the  jurisdiction,  but 
altering  their  entire  scope  by  varying  the  mode  of  calcu- 
lation.    I  freely  confess  that  but  for  a  dissenting  opinion  to 
which  no  man  attaches  more  weight  than  I  do,  the  question 
would  be  to  me  free-  from  difficulty.  These  two  Regulations 
are  unrepealed  expressly,  and  the  question  is  whether  they 
have    been  so  impliedly.    They  are  Regulations  dealing 
with  a  special  matter,  and  their  implied  repeal  by  any  sub- 
sequent Act,  general  in  its  scope,  would  be  matter  of  great 
difficulty. 

I  wiU  state  the  rule  as  to  implied  repeal  as  laid  down 
by  a  great  authority,  and  the  statement  will  be  found  to  be 
in  accordance  with  many,  if  not  most  of  (he  English  cases. 
**  There  is  a  tacit  repeal  of  an  earlier  law  by  a  later  when 
Z  ^^  ^^^.  embodies  upon  the  same  object  matter  a  new^ 
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'*  determination  which  contradicts  that  embodied  in  the       1871. 
"  old." —  Unger  I.  130.  It  appears  to  me  that  the  object  of  the  ^.  ^^  a^o  862 
one  Act   is  to  determine   jurisdiction,  and  that   of  the      <>/ 1869. 
other  to  determine  fiscal  consequences,  and  that  these  have  ^'  ^/'i  gyof  ^^ 
no  necessary,  but  merely  an  accidental,  connection.    The  ^-  ^'  ^^'  ^* 

of  1870. 

Regulation  deals  with  annual  value  and  the  Stamp  Act ' ' 

with  market  value,  and,  to  determine  what  is  annual  value, 
we  must  still  look  to  the  construction  which  the  Regula* 
tion  has  acquired.  If  itself  unrepealed,  the  fact  that  it  has 
acquired  that  construction  from  a  Regulation  which  has 
itself  been  repealed  will  not  prevent  the  continuance  of  the 
old  construction,  unless  the  repealing  Act,  or  some  subse-*. 
quent  Act,  has  put  upon  the  words  a  new  construction  in- 
consistent with  the  old  one,  and  so  put  it  as  to  require  the 
substitution  of  the  new  one  for  the  old.  Now,  upon  annual 
produce,  the  Act  has  put  no  construction  at  all  lb  seems 
to  me  clear,  therefore,  that  the  old  Regulation  subsists  as  it 
did  before,  and  being  the  only  Regulation  determining  the 
jurisdiction,  the  question  of  jurisdiction  is  to  be  settled  ex- 
actly as  it  would  have  been  if  the  Stamp  Acts  had  not  been 
passed*  I  do  not  at  all  mean  to  imply  that  this  special 
Regulation  could  have  been  repealed  by  a  general  Act,  but 
I  am  dear  that  if  it  could  be,  it  has  not  been* 

The  Stamp  Acts  have  really  remedied  a  strange  ine- 
quality of  the  old  law,  which  assessed  the  stamp  as  to  all 
property  except  real  property  upon  the  actual  value. 

If  I  could  think  that  the  Stamp  Act  had  any  necessary 
connexion  with  jurisdiction  of  Munsifs,  it  would  appear  to 
me  more  natural  to  embody  in  the  old  Regulation  the  sum 
increased  according  to  the  new  calculation,  which  would 
then,  according  to  the  intention  of  the  Regulation,  be  the 
sum  which  was  to  measure  the  jurisdiction,  and  this  would 
leave  matters  exactly  as  they  were  before.  The  true  con- 
struction, in  my  opinion,  is  that  the  calculation  fc^r  the  pur- 
pose of  the  stamp  is  by  one  mode  of  calculation,  and  that 
for  the  purpose  of  the  jurisdiction  by  another.  Within 
Section  5  of  the  Procedure  Code,  I  am  of  opinion  that  Re« 
gulation  YI  of  1816,  with  its  acquired  interpretation,  is  the 
aw  in  force  for  determining  the  jurisdiction  of  Munsifs, 


154  MADRAS  HIGH  OOUBT  BEPOBTS. 

^^20  Iknm,  J. — In  consequence  of  a  difference  of  opinion 

%9.  A,  i\o.  862  between  the  Chief  Justice  and  myself,  before  whom  Spedul 

s  J  \    284  ^PP®^^  ^^'  ^^2  ^^  ^^^^  ^^  heard,  the  question  in  this  and 
O/1870.      two  other  cases  has  been  referred  for  the  opinion  of  the  full 
*' 0/18 70  ^^  Court.     The  question  which  we  have  to  decide  in  Suit  3U2 
'  is,  whether  the  pecuniary  jurisdiction  should  have  been  de- 

termined by  the  value  ascertained  according  to  the  provi- 
sions of  the  Stamp  Law  XXXVI  of  I860,  and  the  question 
in  the  other  two  suits  is  the  same  in  principle,  the  Stamp 
Law  applicable  being  Act  XXVI  of  1867  as  the  value  for 
jurisdiction.  To  determine  it,  it  is  desirable  to  see  what 
the  course  of  the  legislation  bearing  on  the  subject  has  been* 
By  Section  3,  Regulation  III  of  1802,  the  Courts  of  Ad^at^ 
established  in  the  several  zillahs,  were  required  to  state  pre- 
cisely the  matter  of  the  complaint,  and,  in  suits  for  land,  to 
set  out  the  amount  of  the  annual  produce.  The  section  la3rs 
down  the  mode  in  which  the  annual  produce  is  to  be  calcu- 
lated, and  in  suits  other  than  for  land  directs  that  the  exact 
sum  of  money  or  amount  of  4ftmages  be  stated.  By  Section 
2,  Regulation  XII  of  1809,  the  jurisdiction  of  the  Zillah 
Courts  became  limited  to  claims  to  land  paying  revenue  to 
Government,  of  which  the  annual  produce,  computed  accord- 
ing to  Section  3,  Regulation  III  of  1802,  was  5,000  Rupees 
in  value,  and  claims  to  lakhir&j  land,  of  which  the  annual 
produce  was  500  Rupees.  The  pecuniary  limit  in  other  suits 
was  to  be  determined  by  the  computed  value,  or  the  amount 
of  the  subject-matter  of  the  claim. 

As  the  meaning  of  the  words  *  annual  produce'  had  been 
expressly  defined  by  Section  3,  Regulation  III  of  1802,  and 
in  the  enactments  passed  since  that  Regulation  no  different 
meaning  had  been  assigned  to  them,  it  would  be  a  fair  con- 
elusion  that,  in  the  computation  of  the  annual  produce  in  the 
case  of  lakbir&j  equally  with  malguz4ri  land,  the  provisions  of 

Section  3,  Regulation  III  of  1802,  were  intended  to  be  the 
guide. 

It  is  true  that  the  express  reference  to  Section  3,  Regu* 
lation  III  of  1802,  as  applicable  to  the  case  of  malguz&ri 
lands,  and  the  omission  of  such  reference  in  the  sentence 
immediately  following  in  respect  of  the  other,  may  aeem  to 
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imply  that  the  application  of  the  rtde  contained  in  Section  8,    j^^JJJ* --^ 
R^olation  III  of  1802,  was  intended  to  be  limited  to  the  a  j.  2fo.  saV 
computation  of  the  annual  produce  in  suits  for  malguz&ri      ^^5^\- 
lands.    But  there  seems  to  be  no  reas(m  for  any  custmction     </isyoL 
being  made,  and,  looking  at  the  object  of  Section  2,  Begula-  ^  ^  ^^-^^ 
tion  XII  of  1809,  which  was  to  limit  a  jurisdiction  which  ^ 

had  hitherto  been  unlimited,  I  think  that  the  important 
words  are  those  which  fix  the  pecuniary  limit,  and  that  the 
reference  to  Section  3  is  merely  parenthetical,  and  intended 
to  point  out  generally  the  particular  enactment  in  which  the 
words  *  annual  produce'  are  explained  in  the  sense  in  which 
they  are  intended  to  be  used  by  the  Legislature  throughout 
the  Section,  and  that  they  should  be  read,  therefore,  as  ap- 
plying to  lakhir&j  as  well  as  to  malguzari  lands.  And  I 
think  it  will  appear  that  the  subsequent  legislation  in  mak** 
ing  no  such  distinction  supports  this  view.  Nor  does  the 
rule  contained  in  Section  2,  Regulation  XII  of  1809,  for  the 
computation  of  the  pecuniary  limit  in  other  suits,  difiei? 
materially  from  that  laid  down  in  Section  3,  Regulation  III 
of  1802>  for  computing  the  value  to  be  stated  in  the  plaint. 

In  fact,  Section  2,  Regulation  XII  of  1809,  partly  by 
reference  and  partly  by  the  use  of  similar  though  less  precise 
language,  appears  to  adopt  in  their  entirety  (as  a  basis  for 
determining  the  amount  or  value  upon  which  the  jurisdiction 
is  to  depend)  the  rules  laid  down  by  Section  3,  Regulation 
III  of  1802. 

In  1808,  Regulation  V  was  passed,  establishing  ad 
fKdorem  institution  fees  on  suits.  In  the  valuation  of  lands, 
^he  fees  were  to  be  calculated  on  the  annual  produce  of 
malguz&ri,  and  ten  times  the  annual  produce  of  lakhii-dj.  In 
each  instance  the  computation  is  to  be  made  according  to 
Section  3,  Regulation  III  of  1 802.  In  suits  for  money  or 
the  value  of  personal  property,  on  the  a/numnt  or  valns^ 
and  in  suits  for  houses,  tanks,  grounds,  or  other  real  proper- 
ty^  not  being  malguzari  or  lakhir&j  land,  on  the  estimated 
value.  This  Reguhttion  was  followed  by  Regulation  XVII  of 
1808,  which  repealed  it^  and  re-enacted  substantially,  in  Sec« 
tion  6,  the  same  provisions  as  to  the  basis  of  computation  of 
the  di|ty  payable  in  suits* 
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IfiS  20  Regulation  XIII  of  1816  was  the  next  Stamp  Act    Ifc 

S.  A.  Ho.  862  prescribes  ad  vaUn^em  duties  for  suits^  and,  in  Sections  13  and 
■  y  v^^oo.  ^^'  follows  the  previous  stamp  and  fees  enactments,  in  making 
O/1870.     the  annual  produce  in  suits  for  malguziri,  and  ten  times  thei 
^^*1870^^   annual  produce  in  suits  for  lakhirij  land,  and  in  other  suits, 
"  the  estimated  value  (calculttted  according  to  Section  3,  Re- 

gulation III  of  1802),  the  basis  of  calculation  of  the  value  of 
the  claim  for  stamp  purposes.  By  Section  31  of  this  Regu« 
lation,  the  Courts  of  the  District  M^nsifs  which  were  estab- 
lished by  Regulation  YI  of  1816  were  exempted  from  its 
operations.  This  was  the  last  Stamp  Act  passed  prior  to 
'  the  creation  of  the  Principal  Sadr  Amins'  Courts  in  1827. 
and  it  seems  clear  that,  so  far,  the  valuation  of  suits  for 
stamp  purposes  had  not  determined  the  valuation  for  juri&^ 
diction,  but  that  in  suits  for  land  paying  revenue  to  Govem« 
tnent,  the  value  for  stamp  purposes  and  the  value  for  juris- 
diction were  both  determined  by  the  value  of  the  annual 
produce  ;  while  in  suits  for  lakhiraj  land,  the  value  of  the 
annual  produce  determined  the  pecuniary  jurisdiction  and  of 
ten  times  that  produce  the  amount  of  stamp  payable.  By 
Regulation  VII  of  1827,  the  Courts  of  the  Principal  Sadr 
Amfns  were  established  They  were  then  called  Courts  of 
l^ative  Judges.  Section  5  makes  applicable  to  them  tho 
provisions  of  Sections  5  and  9  of  Regulation  I  of  1827. 

Now,  by  Regulation  I  of  1827,  certain  Courts  called 
Courts  of  Assistant  Judges  had  been  created,  and,  by  Sec* 
tions  5  and  9  of  that  Regulation^  those  Courts  are  vested 
with  the  jurisdiction  and  functions  of  the  Courts  of  the  Zil« 
lah  Judges,  and  made  subject  to  the  same  rules  of  procedure. 
Section  9  declares  that  all  the  provisions  of  the  Regulations 
which  are  now  in  force,  or  may  hereafter  be  enacted  for  the 
guidance  of  the  ZUlali  Judges  in  their  proceedings  and  de« 
cisions,  &c.,  &c.,  ''shall,  as  far  as  consistent  with  this  Regular 
tion,  be  applicable  to  Assistant  Judges  appointed  under  thin 
Regulation."  This  amounts  to  an  incorporation  into  this 
Regulation  of  all  such  enactments  as  were  then  in  existence 
applicable  to  Zillah  Judges  and  not  repugnant  to  the  letter 
or  spirit  of  this  Regulation.  Thus,  by  Section  5  of  Regula* 
tion  VII  of  1827,  the  Courts  of  the  Native  Judges  (after* 
wards  by  Act  VII  of  1843  styled  Principal  Sadr  Amins)  wer* 
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placed  in  the  same  position  as  to  jurisdiction  and  procedure    ^^^i- 
(with  certain  specified  exceptions)  as  the  Zillah  Courts,  and  sTATNoTiSi 
had,  consequently,  to  be  guided  by  the  same  rules  for  deter-      <>/  ^^60. 

mming  the  value  of  the  suits  before  them  for  purposes  of     of  1870> 

jurisdiction  and  stamp  duty;  and  the  Regulation  creating  *"^y\^^^* 
these  Judgeships  must  be  considered  as  embodying  in  its  pro-  — — — 
visions  the  rules  contained  in  Section  3,  Regulation  III  of 

1802,  and  Section  2  of  Regulation  XII  of  1809  as  to  the  com- 

« 

putation  of  the  value  of  suits  in  determining  the  jurisdiction. 

By  Act  YII  of  1843,  the  restriction  on  the  pecuniary 
jurisdiction  of  the  Zillah  Couits  was  removed,  and  the  jMcia^ 
diction  of  the  Courts  of  the  Principal  Sadr  Amlns  was  ex- 
tended to  10,000  Rupees.  As  to  Zillah  Courts,  Section  2, 
Regulation  XII  of  1809,  may  be  regarded  as  having  been 
impliedly  repealed  by  Act  VII  of  1843,  but,  in  virtue  of  Sec- 
tion 5,  Regulation  YII  of  1827,  its  provisions  having  refer- 
ence to  the  mode  of  computation  of  value  for  determining 
the  jurisdiction  still  survived  to  the  Courts  of  the  Principal 
Sadr  Amins,  although  the  pecuniary  limit  laid  down  by  it 
had  been  altered  and  extended. 

Before  passing  oft  to  the  later  Legislation  on  the  subject 
of  stamp  duty,  it  is  desirable  to  see  what,  at  this  point  (1843), 
was  the  position  of  the  District  Mdnsifs'  Courts  upon  this 
question. 

The  Courts  of  the  District  Miinsifs  were  established  in 
1816  by  Regulation  VI.  They  took  the  place  of  the  Courts 
of  the  Native  Commissioners.  Institution  fees  were  levied 
at  certain  rates  prescribed  by  the  Regulation.  Section  11 
prescribes  the  pecuniary  limits  of  the  jurisdiction,  and  Sec- 
tion 16  then  declares  the  rates  that  are  to  be  levied  accord- 
ing to  the  amount  or  value  of  the  claim. 

» 

The  pecuniary  limit  in  land  paying  or  exempt  from 
revenue  to  Government  is  calculated  upon  the  annuai 
yroduee,  and  in  case  of  other  immovable  property  upon  the 
value,  and  in  case  of  money  or  personal  property  on  the 
amount  or  value.  The  bases  of  computation  in  Section  11, 
therefore,  seem  in  no  respect  to  diflfer  from  those  prescribed 
for  the  ZiUah  Courts  in  the  same  matter  in  Section  2,  Regii* 
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IdTI .       lation  XII  of  1809,  and  Section  3,  Regulation  III  of  1802,  and 

S.A.lfa,  ao'a  although  by  Regulation  III  of  1888,  the  pecuniary  limit  of 

of  1869.    the  jurisdiction  of  District  Miinsifis'  Courts  was  extended, 

O/1870.      the  basis  of  calculation  of  that  pecuniary  limit  continued 

^A.No,69  thasama 

0/1S7O.       •^^°**"^ 

In  the  case  of  malguz&ri  and  lakhiiij  land,  the  basis 
is  the  ' c^mual  produce,'  and  as  the  words  'annual  pro- 
duce' had  received  a  legislative  interpretation  in  Section  3^ 
Regulation  III  of  1802,  and  which  had  also  been  adopted  in 
Regulations  Y  and  XYII  of  1808,  and  in  Section  2,  Regulation 
XII  of  1809,  and  was  in  force  as  to  ZUIah  Courts  by  virtue 
of  this  last  quoted  enactment  in  1816  (as  is  clear  from  Sec- 
tion 11,  Regulation  XV  of  1816),  there  is  ground  for  infer- 
ring that  the  words  *  annual  produce',  as  occurring  in 
Regulation  YI  of  1816,  had  acquired  a  technical  meaning  in 
the  legislation  of  those  times,  and  were  intended  to  be  in- 
terpreted in  the  sense  given  to  them  in  Regulation  III  of 
1802 

By  Section  31  of  Regulation  XIII  of  1816  (Stamp  Act), 
District  MAnsifs'  Courts  were  expressly  exempted  from  its 
provisions,  and  it  was  not  till  1848  that  that  enactment 
was  made  applicable  to  them.  Sut  the  effect  of  Act  XYII 
of  1848,  so  far  as  the  present  question  is  concerned,  was 
simply  to  extend  to  the  District  Munsifs'  Courts  the  pro* 
visions  of  Section  14,  Regulation  XIII  of  1816,  which  ap- 
plies the  rules  contained  in  Section  3,  Regulation  III  of 
1 802,  for  computation  of  the  annual  produce,  which  in  suits 
for  land  paying  revenue  to^  Qovemment  is,  for  stamp  pur- 
poses, to  be  taken  as  the  value,  while  in  suits  for  lakhir&J 
lands  ten  times  the  annual  produce  is  to  be  so  taken.  Up 
to  this  point,  therefore,  the  basis  for  determining  whether  a 
suit  was  within  the  pecuniary  limit  assigned  to  the  juris- 
diction had  been  employed  also  as  the  basis  for  determining 
the  value  for  stamp  purposes  in  fdl  the  Courts  of  limited 
jurisdiction. 

In  1860,  the  General  Stamp  Act  was  passed,  and  Schedule 
B  of  this  enactment  prescribes  rules  for  computing  the 
value  of  suits.  * 

Rute  '6' is  to  this  effect  *^ within  the  Presidency  6t 
^  Madras  in  Buits  for  land  pa^ng  revenue  to  Goveram^A^ 
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**  the  Vdlue  df  the  property  shall  be  assumed  at  the  amotmt     m}^'^l*oA 
*'  of  the  annual  aggregate  produce  of  the  land  computed  as  STJ.  -W).  aea 
"  payable  by  the  dependent  talukdars,  under-farmers  and  ^  ^  ^^  l^^^ 
"  ryots  on  account  of  the  year  in  which  the  suit  may  be    of  1 870, 
"  preferred/'  i.  e.,  at  the  amount  of  annual  produce,  as  cal-     q/'isTO. 
culated  according  to  the  rule  in  Regulation  III  of  1S02, 

which  had  been  adopted  in  Regulation  XIII  of  1816,  and 

> 

as  to  other  suits  (except  in  the  case  of  claims  to  lakhir&j 
lands),  the  provisions  of  the  enactment  are  substantially^ 
though  in  more  precise  language,  the  same  as  the  rules  in  Re- 
gulation III  of  1802,  but  in  regard  to  lakhiraj  lands  a 
new  rule  is  introduced.     It  runs  as  follows  :— 

"  In  suits  for  lakhir&j  in&m  or  rent-free  lands^  the  va^ 
**  lue  shall  be  calculated  at  18  times  the  rent  payable  by 
•*  the  ryots  or  other  under-tenants  of  the  land/' 

The  ncame  Act  X  of  1862,  which,  in  regard  to  suits  tot 
land,  re-enacted  in  its  Schedule  B  the  same  rules  as  those  t6 
be  found  in  Act  XXXVI  of  1860. 

Prior,  however,  to  the  enactment  of  Act  X  of  ISeS', 
Section  3,  Regulation  III  of  1802  had  been  expressly  repeal- 
ed by  Act  X  of  1861.  But,  as  before  observed,  the  rule 
contained  in  Section  2,  Regulation  XII  of  1809,  postulates 
a  reference  to  Section  3^  Regulation  III  of  1802.  And  the 
words  of  Section  9,  Regulation  I  of  1827,  are  wide  enough 
to  embrace  th^  provisions  of  Section  2,  Regulation  XII  of 
1809,  and  this  rule,  as  explained  already,  was  by  Section  ff. 
Regulation  YII  of  1827,  made  applicable  to  the  Courts  of 
the  Principal  Sadr  Amins.  Now  both  these  sections  in 
these  two  Regulations  have  been  rescinded  by  Act  X  of 
1861  "  so  far  as  relates  to  suits  and  proceedings  under  Act 
YIII  of  1859/'  and  there  arises,  therefore,  a  question  whether 
this  rescission  extends  to  the  mode  of  computation  hither^ 
to  in  use  for  determining  whether  a  suit  was  within  the 
jurisdiction.  I  am  of  opinion  that  it  does  not.  I  take  it 
that  what  is  meant  by  '*  so  far  as  relates  to  suits  and  proi* 
wedings  under  Act  VIII  of  1859"  is  to  be  interpreted  *  s^ 
6r  as  the  rescinded  section  renders  applicable  to  the  Courts 
of  the  Principal  Sadr  mins,  Amies  of  procedure  which  have 
hwBL  superseded  by  Act  Till  of  1859,  or  so  ikr  as  relates 
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if^^V  «0    ^  proceedings  which  may  how  be   taken  under  Act  VIII 
a.  A.  NoTiSi  of  1859,  in  supersession  of  the  former  procedure." 

e.  A.  No.  2M         Now  Act  YIII  of  1859  contains  no  rules  for  determin-^ 

it  A.  NoTei  ^S  whether  a  suit  is  or  is  not  within  the  pecuniary  limit 

9f^^^^'      prescribed  by  law,  and  it  seems  to  me,  therefore,  that  Act 

X  of  1861  did  not  in  this  respect  work  a  repeal  of  this  sec- 
tion. 

But  Regulation  XII  of  1809  also  was  repealed  by  Act 
X  of  1861,  so  that,  unless  the  rules  it  contains  still  surviv- 
ed in  Regulations  I  and  VII  of  1827  at  the  date  at  which 
Act  X  of  1862  (Stamp  Act),  came  into  operation,  the  Courts 
of  the  Principal  Sadr  Ami ns  would  be  without  any  express 
rule  as  to  the  mode  of  ascertaining  whether  a  suit  was  be- 
yond the  pecuniary  limits  of  their  jurisdiction,  and  it  might 
then  be  inferrible  that  the  Legislature,  in  laying  down  a 
mode  of  valuation  of  a  claim  for  stamp  purposes,  intended 
that  it  should  be  adopted  as  the  mode  of  valuation  of  claims 
for  other  purposes,  for  which  the  mode  of  valuation  previ-* 
ously  prescribed  by  law  had  ceased  to  exist.  Is  the  effect^ 
therefore,  of  Sections  3  and  9,  Regulation  1  of  ld27«  and 
Section  5  of  Regulation  VII  of  1827,  such  as  to  preserve  to 
the  Courts  of  the  Principal  Sadr  Ami  ns  the  provisions  of 
Section  2,  Regulation  XII  of  1809,  notwithstanding  the 
repeal  of  that  Regulation  by  Act  X  of  1861  ? 

I  think  that  i2egr.  v.  IixhaiAianU  of  Merianeihshire  (IS 
L.  J.,  (N.  S.)  M.  a  158,  and  6  Q.  R  343)  seems  an  authority  in 
point  Section  2,  Regulation  XII  of  1 809,  was  enacted  with 
reference  to  the  functions  of  Zillah  Judges,  and  it  was  after- 
wards made  applicable,  with  other  Regulations,  to  a  different 
class  of  Judges,  called  now  Principal  Sadr  Amina  The 
enactment  so  making  it  applicable  must,  from  its  language* 
be  regarded  as  incorporating  with  it,  in  reference  to  Prind"- 
pal  Sadr  Amine,  all  the  provisions  of  the  law  (this  included) 
relating  to  Zillah  Judges,  except  such  as  are  expressly  ez« 
cepted.  And  this  being  so  the  provisions  of  Section  2,  Re- 
gulation  XII  of  1809,  relating  to  the  Courts  of  ZiUah 
Judges,  must  be  held  to  havestill  been  surviving  to  the  Courts 
of  the  Principal  Sadr  Amins,  as  part  of  Regulation  VII  of 
I827i  at  the  date  of  th^  enactment  of  Aot  X  of  1862* 
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Then^  in  regard  to  the  District  M^nsifs,  Section  11,        1871. 
Begalation  VI  of  1816,  was  still  unrepealed,  and  must  be  g,  ^.  iVo.  36$ 
held  to  have  been  in  force  at  the  date  of  the  institution  of     o/  1809. 
this  suit.     Unless,  therefore,  the  provisions  of  Section  2,    *q/i870. 
Regulation  XII  of  1809  (as  surviving  in  Section  6,  Regulation  STr'No^ 

yil  of  1827),  and  Section  11,  Regulation  VI  of  1816,  can  be  "^ ^ 

considered  as  having  been  virtually  superseded  by  the  Stamp 
Act  XXXVI  of  1860,  it  seems  to  me  that  we  must  hold  that 
the  Courts  of  limited  jurisdiction  of  the  Principal  Sadr 
Amfns  and  District  Mtinsifs  are  still  to  be  guided  in  deter* 
mining  the  limit  of  their  jurisdiction  by  the  law  which  waa 
in  force  prior  to  and  at  the  date  of  Act  XXXVI  of  I860* 

The  question  cannot  arise  in  cases  falling  to  be  valued 
for  stamp  by  Act  XXXVI  of  1860  in  respect  to  malguzdri 
lands,  since  the  annual  produce  for  one  year  determines 
both  the  limit  of  the  jurisdiction  and  the  value  of  the  stamp. 

The  only  kind  of  property  as  to  which  the  question  di- 
rectly arises  under  Act  XXXVI  of  1860  islakhirAj  land. 

By  the  rules  for  determining  the  pecuniary  jurisdiction 
as  to  such  land  which  were  in  force  as  to  the  Courts  of  the 
District  M6nsifs  and  Principal  Sadr  Amins  at  the  date  of 
Act  XXXVI  of  1860  coming  into  operation,  we  must  look  to 
the  annual  produce.  If  the  annual  produce  is  in  value 
above  a  certain  amount,  the  jurisdiction  is  gone,  whatever 
may  be  the  value  of  the  claim.  The  Stamp  Act  provides 
for  certain  ad  valorem  charges  on  claims,  and  then  goes  on 
to  say  how  claims  are  to  be  valued.  In  lakhir&j  suits  the 
value  is  to  be  18  times  the  annual  produce.  There  is  no  re* 
pugnancy.  The  value  of  the  annual  produce  determines  the 
jurisdiction — 18  times  the  annual  produce  determines  the 
Talue  fur  stamp  purposes.  Looking  also  at  Act  XXXVI  of 
1860  throughout,  I  can  see  in  it  no  other  purpose  or  object 
than  to  provide  a  stamp  revenuei  and  I  think  that  had  there 
been  any  such  object  as  that  of  substituting  a  rule,  the  ten«» 
denqr  of  which  would  necessarily  be  to  narrow,  in  respect 
to  one  class  of  land  at  least,  the  jurisdiction  of  those  Courts 
before  which  the  principal  litigation  of  the  country  comes, 
iMnething  to  that  effect  would  have  been  clearly  an^ 
punistakeably  expressed. 
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1871.  There  is  nothini;  of  the  kind  in  Act  XXXVI  of  1860^ 

Mafth  20.  ^  .  i.         X      4  ^  V 

grXifoTitta  nor  is  there  in  this  nor  in  the  subsequent  enactments,  Act  JL 
'  ^/  ^^^^'    of  1862,  Act  XXVI  of  1867and  Act  VII  of  1870,  anything  to 

6.  A.  No,  284  ,    i.  X 1 

a/ 1870.  suggest  that  Act  XXXVI  of  1860  was  enacted  for  any  other 
**a/i870^^  ^'^^^  ^^°^P  purposes.  Section  82  of  Act  X  of  1862  seems 
"  to  point  clearly  to  the  levying  of  stamp  duty  as  the  exclu- 

sive purpose  of  that  Act,  and  the  language  of  note  a,  Sec* 
tion  11  of  the  schedule  to  Act  XXVI  of  1867,  "  The  amount 
of  stamp  duty  payable  shall  be  computed,"  &c.,  seems  to 
show  with  abundant  clearness  that  the  valuation  of  property 
to  which  this  note  relates  is  a  valuation  for  stamp  purposes 
alone. 

There  is  nothing  in  the  langaage  of  Act  VII  of  1870 
from  which  it  could  be  properly  inferred  that  valuation^ 
for  purposes  of  jurisdiction  are  for  the  future  to  be  founded 
on  its  provisions,  and,  further,  there  is  a  schedule  appended 
of  provisions  of  the  Statute  law  which  are  by  the  Act  ex- 
pressly repealed,  all  confined  in  their  object  to  the  levying 
of  fees.  Now  as  these  later  enactments  fail  to  disclose  any 
but  a  fiscal  purpose,  and  the  latest  of  them,  by  the  enact* 

ments  which  it  expressly  repeals,  implies  that  the  change 
which  it  introduces  is  in  that  part  of  the  law  which  relates 
to  the  levying  of  fees,  there  is,  I  think,  very  sound  reason 
for  concluding  that  they  were  not  intended  to  provide  any 
guide  to  the  determination  of  the  pecuniary  jurisdiction  of 
the  Courts.  It  appears  to  me,  therefore,  that  there  is  no 
ground  for  saying  that  the  provisions  in  force  up  to  the 
date  of  Act  XXXVI  of  1860,  for  ascertaining  the  pecuniary 
Jurisdiction  of  the  Courts  of  limited  jurisdiction  over  suits 
coming  before  them,  have  been  impliedly  repealed  by  Act 
XXXVI  of  1860,  but  that,  on  the  contrary,  the  provisions  of 
the  law  in  Section  11,  Regulation  VI  of  1816,  as  regards 
the  Courts  of  the  District  Miinsifs,  and  in  Section  6,  Regu- 
lation VII  of  1827»  as  regards  the  Principal  Sadr  Amfns^ 
Courts  still  survive,  and  that  by  them  the  Courts  of  the 
Miinsifs  and  Principal  Sadr  Amins,  respectively,  are  bound. 
The  former  by  express  words,  and  the  latter  by  provisions 
of  the  law  which  are  incorporated  with  it,  form  the  sol^ 
guides  to  these  Courts  for  determining  whether  the  pecuniA 
ary  limits  of  their  jurisdiction  extend  to  suitQ  instituted  in 
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them.  It  follows  that  in  Suit  No.  362  there  must  be  aii  issue       1871. 
to  the  Principal  Sadr  Ami n  to  determine  what  is  the  value  's.a.No.  3d 
of  the  claim.    In  Suit  No.  284  the  decree  of  the  Civil  _<»/J???_ 
Judge  must  be  reversed,  and  he  must  be  directed  to  decide   '  of  isro. 
the  suit  on  its  merits,  as  it  is  clearly  within  the  jurisdiction  STaTNo^W 

of  the  M6nsif  s  Court,  and  in  Regular  Appeal  No.    69  the ^"~ 

decree  of  the  Civil  Judge  must  be  affirmed,  as  the  suit  was 
clearly  within  the  jurisdiction  of  the  Mtinsif  s  Court. 

KiNDERSLE Y,  J. — It  is,  of  course,  obvious  that  there  is  ti6 
necessary  connection  between  the  valuation  of  a  suit  for 
purposes  of  jurisdiction  and  the  valuation  for  purposes  of 
taxation.  The'  only  question  is  whether  such  a  connection 
has  been  created  by  Acts  of  the  Legislature. 

When  the  jurisdiction  of  the  District  Miinsifs'  Courts 
was  defined  by  Regulation  VI  of  1816,  the  words  ''annual 
produce*'  had  already  a  technical  legal  meaning  given  to 
them  by  Regulation  III  of  1802.  and  it  cannot  be  doubted 
that  the  authors  of  Regulation  VI  of  1816,  in  using  those 
words,  intended  them  to  be  taken  in  that  technical  sense. 
And  the  meaning  of  the  words  in  Regulation  VI  of  1816 
has  not  been  affected  by  the  repeal  many  years  afterwards 
of  the  regulation  which  first  gave  them  that  meaning. 

Prior  to  1816  the  mode  of  valuation  for  purposes  of 
taxation  was  the  same  as  the  mode  of  valuation  for  pur^ 
poses  of  jurisdiction,  and  the  first  divergence  appears  to  have 
been  introduced  by  Regulation  XIII  of  1816,  with  respect 
only  to  the  valuation  of  lands  exempt  from  the  payment  of 
revenue  to  Government.  The  valuation  of  lands  paying 
revenue  to  Government  continued  the  same  for  purposes  of 
taxation  as  for  purposes  of  jurisdiction  un;til  the  Stamp  Act 
of  1867>  by  which  the  criterion  of  the  market  value  was  for 
the  first  time  introduced.  Act  XXVI  of  1867  purports  to 
have  been  enacted  because  it  was  expedient  to  amend  the 
law  relating  to  stamps,  and  I  have  not  been  able  to  find 
any  indication  that  it  was  intended  to  affect  the  jurisdiction 
of  the  Courts.  It  appears  to  me  that  if  the  intention  of 
affecting  the  jurisdiction  of  the  District  Mi&nsifs'  Courts 
Iiad  been  in  the  minds  of  those  who  passed  the  Act,  they 
vroald  have  expressed  such  intention.    The  original  identity 

in  the  mode  of  valuation  for  both  of  the  purposes  above« 
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isn.      nieiitioned  waa  coavenient.  but  I  think  it  was  only  indid^* 

'March  ID  7      .     t  ^  -^ 

'8.  A.  N4,  862^'  ^^^  Legislature  never  laid  it  down  as  a  principle  that 
.0/  18^.  \^Q  identity  was  always  to  continue,  and  the  connection 
.0/1870.    between  the  two  purposes  of  valuation  to  be  indissoluble. 

*•/• -5[?'^^  And>  therefore,  when  a  new  criterion  of  valuation  was  iatro- 

<if  1879. 

.  dttced  for  sta^p  duty,  I  do  not  think  that  it  carried  with  it 

hj  implication  a  new  criterion  of  valuation  for  jurisdictioai. 
For  these  reasons  I  ^concuir  in  the  judgment  of  HoUoway 
andlnnes,  J.  J.  rather  than  in  that  of  the  Chief  Justice. 


Slppellate  3urislitction.  (a) 

Special  Appeal  No.  9  of  1870: 

Chockalinga  PiLLAi      Special  A ppdlowL 

{Defevdant^ 

VyXflEALiNGA  PuNDABA  ^v^^ ki>Y... Special  BespondenL 

(Plaintiff). 

Ejectment  by  landlord  against  tenant.  It  appeared  that  the  land 
^  diq>ute  was  the  property  of  a  muttum  of  which  the  plaintiff  was  the 
^trustee  :  and  had  l)een  let  to  the  defendant's  fisither  under  a  muchaUca 
(Exhibit  A],  dated  14th  August  1837,  entered  into  with  the  Collector,  the 
^oanager  of  the  property  on  behalf  of  the  Government.  The  tenancy 
.contini^  to  be  regulated  by  this  agreement  imtil  plaintiff,  in  1867, 
tiemanded  an  increased  rent,  which  the  defendant  refused  to  agree  to 
my.  Upon  that  demand  and  refusal,  the  plaintiff,  at  the  end  of  the 
fasli,  and  without  tendering  a  pattah  for  another  fasli  stipulating  for 
the  inereaaed  rent,  brought  his  suit  to  eject.  The  defendant  (appel£uit) 
^<x)ntended  that  the  right  to  put  an  end  to  his  tenancy  was  conditional 
upon  his  failure  to  pay  the  rent  fixed  by  the  agreement.  Eeld  by 
^Scotland,  C.  J.,  upon  the  construction  of  the  muchalka,  that  the  plaintiff 
possessed  the  absolute  right  to  put  an  end  to  the  tenancy  at  the  end  of  a 
{fesliy^uileas  the  ooadition  relied  upon  by  the  appellant  was,  bjr  foroe  of 
^established  general  custom  (which  bad  not  been  alleged),  or  positive  law, 
made  a  f)art  of  the  contraet  of  tenancy.  That  neither  the  Rent  Re- 
'xx)very  Act  nor  the  JEtegulations  operated  to  extend,  a  tenancv  beyond 
the  period  of  its  duration  sec\ired  by  the  express  or  implied  terms  of 
the  contract  creating  it  That,  therefore,  the  plaintiff  h^d  a  x^H  to 
•eject  the  defendant  at  the  end  of  a  £asli. 

By  Hollow  AT,  J. — That  whether  the  express  contract  was  binding 
on  the  pagoda  or  not,  it  gave  no  right  to  hold  permanently,  and  that 
'there  is  nothing  in  any  existing  written  law  to  render  a  tcsn^mcy  once 
created  only  modifiable  by  a  revision  of  rent,  but  not  terminable  at  t^e 
MdU  of  the  lessor  exercised  in  accordance  with  his  obligationa 

EnafMin^aram  Venkayya  v.  VenJkatandrdi/dna  Redfii  and  Nallm- 
iambi  PcUtar  v.  Chinnadevandtfagam  Fillad  (I  M.  H.  C.  75  &  109) 
tioubted. 

The  judgment  in  the  case  of  VenJkaiaramamer  v^  Ananda  Ch^y 
rV.  M.  H.  0. 122)  has  gone  too  £ar  in  laying  down  the  rule  as  to  a  pattah- 
ddr's  right  of  occupation. 

a}^\  n^HIS  was  a  Special  Appeal  agakist  the  decree  Qf  t^o  Civi} 
*-*•  Court  of  Tranquebar,  in  Regular  Appeal  No^  114  af 
1868|  oonfirming  the  decree  of  the  Judge  of  the  Court  of 

(«)  Present  :^Sootland,  C  «L  and  HoUoway,  J, 


9f  1870. 
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&£m11  C&.US6S  at  Negapatam  on  the  Principal  Sadr  Amin's       i^^. 
Side,  in  Original  Suit  No.  S  of  1868.  ^^Fylrir 

The  plaintiff,  as  trustee  of  the  Tiruppalur  feriajnfesh- 
warasimy  muttunx,  sued  to  recover  certain  Covil  lands,  which' 
were  leased  to  defendant  under  a  deed   of  agreement  A, 
dated  14th  August  1837,  entered  into  between  him  (defend-, 
ant)  and  the  Govermnent,    who  at    that  time    held    the 
management  of  pagoda  property,  on  the  grounds  (1)  that  said 
defendant  refused  to  pay  his  swamibhogam  in  kind ;  (2)  that> 
he  failed  to  send  servants  to  assist  in  the  pagoda  servicer 
during  3  years^  and  (3)  that  a  larger  amount  of  sw4mi^. 
bhogam  was  offered  by  a  third  party  than  defendant  would 
agree  to  pay.  The  defendant  contended  that  under  the  terms 
of  the  agreement  deed  A,  he  possessed  an  hereditary  title  to 
the    perpetual  tenure    of  the  land  in  question;  that,  for 
80  years^  he  had    paid  sw&mibhogam  in  money  and  at  a 
fixed  annual  rate,  so  that  plaintiff  had  no  right  to  demand 
an  enhanced  payment  in  paddy ;  that  no  feast  had  been  cele- 
brated diu'ing  the  last  year  by  the  mutt ;  and  that  therefore 
servants  were  not  required  that  year,  but  that,  in  all  other 
yeara^-servant^  were  sent  for  the  use  of  the  pagoda. 

The  following  is  a  translation  of  the  material  jparts  of ^ 
Docoin^itA: — 

"  I,  Pudtikkidai  Subba  Pillai,  having  agreed  to  culti-' 
Tate  the  said  village  of  Nagur  from  fasli  12^7  according  to 
the  taram  faisaJ  (classification  of  the  lands)  thereof,  do  here- 
by execute  this  Ij&r&  muchalka  to  N.  W.  Eindersley,  Esq., 
Principal  Collector  of  Tanjore  (on  behalf  of)  the  Company's 
Sirc4f,  utider  da;te  the  14th  August  1837. 

I  have  td^keti  up  for  cultivation  the  foUowiug  lands  of 

Che  sidd  village 

(Here  enter  particulars  of  lands.)       '   \  ^ 

Aceording  to  the  annual  settlement  made  by  the  dircir, 
I  hereby  bind  myself  to  pay  to  the  Sircar,  in  the^  presence 
of  the^^illage  pattad&r«  the  sum  of  Rupees  133-7-6|  inclusive 
of  the  Sirdlr  jam&bandy  and  sw&mibhogam  according  ta 
the  ({o]lowing)..8cale  of  kists 

(Here  enter-tfae  scale  of  kists.) 
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1870.  jf  there  should  fall  any  arraurs  in  so  paying,  you  shall 

s.  A.  No.  »  realize  the  same  by  attaching  and  selling  my  private  pro- 
— ^^  ^^^^-  perty  according  to  law.  I  will  never  pay  to  any  one  even 
a  caah  in  excess  of  the  said  tfrvai  fixed  for  the  lands  men- 
tioned in  this  muchalka.  If  the  pattadAr,  the  village  cur- 
wxm,  and  others  should  demand  or  coUect  (from  me)  any 
sum  in  excess,  I  shall  then  and  there  lodge  a  complaint  with 
the  Huzur.  If  in  any  year,  I  should  plant  betel,  plantain 
trees,  sugat  cane,  or  raise  any  such  garden  products  as  tobacco, 
onion,  garlic,  &c.,  with  the  (Sirc4r)  water  in  the  said  village,  I 
shall  furnish  the  Sirc&r  with  a  true  account  of  the  same,  and 
not  only  pay  the  taram  tirvai  fixed  for  so  much  of  the  land  as 
is  cultivated  with  the  said  crops,  but  also  pay  the  tfrvai  jashti 
in  those  years  (when  the  Government  water  may  be  availed). 
If  I  should  cultivate  waste  and  poramboke  lands,  &c.  in 
addition  to  those  mentioned  in  this  muchalka,  I  shall 
pay  the  taram  tirvai  fixed  on  such  lands  during  the  years 
in  which  they  may  be  cultivated. 

[Here follow  covenauts to  pay  servants,  execute  repairs,  etc.] 
Jf  I  should  raise  a  second  crop  on  the  taladi  (2  crops)  lands 
mentioned  in  this  muchalka,  I  shall  pay  the  tirvai  thereof 
according  to  the  rules  of  taladi  (i.  e.,  of  2nd  crop).    If,  per 
chance,  }oss  should  be  occasioned  in  any  fasli  by  inundation 
or  drought  through  accident,  the  SircA:  should  inspect  the 
same  an4  gnmt  a  reasonable  rei^ission  according  to  mamuL 
I  shall  pay  the  xA^waram  of  the  nuiyah  lands  of  the  said  vil- 
lage according  tq  tl^e  permanent  taram  tirvai  which  has  been 
fixed  at  dfv  fanamq  per  kaUam.     If  this  price  should  either 
rise  or  fall,  tl^e  ga^n  or  loss  thereby  accruing  is  mine  and  thei 
Sirc&r  shall  have  nothing  to  do  with  it  ........As  the  perma^ 

nent  tfrvai  has  been  fixed,  &nd  as  I  have  assented  thereto,  as 
stated  above,  I  shall  pay  to  the  Sircir,  the  taram  tirvai  fixed 
on  each  Numbepear  field.  Thus  do  I  execute  this  mu- 
chalka." 

The  Court  of  First  Instance  decreed  for  plaintiff. 

The  defendant  appealed. 

The  Oivil  Judge,  confirming  the  decision  of  the  Princi- 
pal Sadr  Amin,  said — 

"  The  decision  of  this  case  depends  entirely  upon  the 
^OXLBtruction  to  bo  given  to  the  muchalka^  Exhibit  A,  whicl| 
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is  admitted  by  both  parties  in  the  suit    This   agreement     .^^'^^' ^ 
iras  entered  into  by  defendant's  father  deceased  with  the  5^^.  ^o.  9 
Collector,  and  in  the  first  part  of  the  deed  Subba  Pillai  en-    ^-^  ^^"^^^  . 
gages  to  cultivate  the  village  of  Nagur  on  the  annual  money 
rent  fixed  in  the  pymash  settlement  account  of  fasli  1238, 
but  not  to  pay  even  a  cash  more  than  that  amount,  and  ex* 
plicitly  declares  that  if  any  sum  in  excess  is  demanded  by 
the  village  authorities,  he  will  forthwith  complain  to  the 
Sircar.    There  are  no  express  terms  to  be  found  in  the  in- 
strument showing  that  defendant  possesses  any  hereditary 
right  to  the  perpetual  tenure  of  the  lands  in  dispute,  and 
the  latter  clause  of  the  exhibit  A,  above  quoted,  would  seem 
to  infer  the  possibility  of  an  enhanced  rent  being  demanded, 

when  such   question,  if  raised,  should  be  submitted  to  the 
Collector  for  settlement. 

Had  it  been  the  intention  of  defendant's  father  to  enter 
upon  an  absolute  engagement  to  cultivate  the  lands  of  the 
muttum  for  ever,  he  would  no  doubt  have  plainly  given 
expression  to  such  proposition ;  and  there  is  nothing  ad- 
duced in  evidence  to  show  that,  on  the  Collector's  part,  any 
such  perpetual  tenure  of  the  land  was  contemplated. 

A  larger  rent  has  been  offered  by  a  third  party  to  the 
pagoda  authorities,  and  defendant  admits  that  he  has  refus- 
ed to  pay  anything  more  than  the  present  amount  of  rent. 
In  the  absence  of  any  express  stipulation  insuring  to  defend- 
ant any  more  stable  and  permanent  hold  on  the  land,  he 
must  be  regarded  as  a  tenant  at  will,  and  must  surrender 
the  land  to  another,  who  is  prepared  to  pay  a  larger  rent." 

The  defendant  preferred  a  special  appeal  to  the  High 
Court  on  the  ground  that  the  decree  of  the  Civil  Court  was 
wrong  in  law,  in  that,  upon  the  proper  construction  of 
A,  the  defendant  was  entitled  to  remain  in  possession  so 
long  as  he  was  willing  to  pay  the  rent  stipulated  therein. 

Mayne,  for  the  appellant. 

Sanjiva  RdUj  for  the  respondent. 

The  Court  this  day  delivered  the  following  judgments :— »       1^1* 

Scotland,  C.  J. — ^This  is  an  appeal  from  a  decree  pass- 
ed in  the  plaintiff's  favor  in  an«  ejectment  suit  brought  by 
a  landlord  against  his  tenant,  and  the  <][uestion  for  determi- 
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1B71*  nation  is  whether  the  plaintiff  had  the  right  to  put  Mi  tod 
'^  il.  Ab!  9"  ^  ^^®  defendant's  tenancy  at  the  end  of  a  fasli,  because  of 
^^  ^^70*  his  refusal  to  pay  an  increased  amount  of  rent  demanded 
by  the  plaintiff  It  appears  that  the  land  in  dispute  is  the 
property  of  a  muttum  0^  which  the  plaintiff  is  the  trustee  ; 
and  was  let  to  the  defendant's  &ther,  since  deceased,  under 
the  muchalka  or  agreement  (Exhibit  A),  dated  the  14th  of 
August  1837,  entered  into  with  the  Collector,  who,  at  that 
iijtci^,  was  the  trustee  and  manager  of  the  property  on  be- 
half of  the  Oovemmenty  and  the  tenancy  has  continued  to 
be  regulated  by  the  terms  of  that  agreement,  without  objec- 
tion, until  the  plaintiff,  in  1867,  demanded  an  increased  rent, 
which  the  defendant  refused  to  agree  to  pay.  Upon  that 
demand  and  refusal,  the  plaintiff,  at  the  end  of  the  fasli, 
and  without  tendering  a  pattah  for  another  fasli  stipulat- 
ing for  the  increased  rent,  brought  his  suit  to  eject  tbe. de- 
fendant. The  contention  on  behalf  of  tiie  appellant  is  that 
the  right  to  put  an  end  to  his  tenancy  was  conditional 
upon  his  failure  to  pay  the  rent  fixed  by  the  agreement 

Obviously  the  precise  legal  effect  of  the  agreement 
(Exhibit  A)  is  tiie  first  thing  to  be  satisfied  about,  and  there 
ean  be  no  doubt,  I  think,  that  looked  at  by  itself,  it  does 
not  evidence  more  than  a  contract  of  letting  from  fisidi  ta 
fasli  at  the  yearly  rent  specified ;  in  other  words,  a  tesian^y 
determinable  at  the  end  of  each  fiftsli.  There  are  stipulation^ 
ux  it  which  show  that  the  parties  contemplated  the  continu«i 
ance  of  the  tenancy  without  any  diange  of  terms  for  seve^*^ 
ral  fasUSk  but  they  are  indefinite  as  to  any  period  of  time 
except  that  of  the  fasli,  and  clearly,  therefore,  did  not  bind 
the  will  of  either  party  beyond  the  currency  of  each  &sU 
while  the  tenancy  remained  undetermined.  In  shorty  tbQ 
f^uguage  of  the  agreement  had|  I  think,  no-  greater  effect 
than  the  ordinary  form  of  muchalka  ^ven  by  a  ryot  in  ex-» 
change  for  a  pattah,  except  so  far  as  it  indicated  the  inten- 
tion that  its  terms  should  apply  to  every  succetei ve' fosli 
for  which  the  holding  might  be  cOntiiiued  by  nieithd^  party 
^erdsing  the  right  to  terminate  it  at  the  e&tdof  A  ladf; 

From  this  oondtructicm  it  foUowd  thftt  the  plwiioff  pos- 
sessed the  absolute  right  to  put  an  end  to  the  tenancy  Ai 
the  end  of  a  fiMBli»  unless  the  condition  relied  upon  by  the 
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appellant  was  by  force  of  established  general  custom  or  posir      j^^'^V 
tive  law  made  a  part  of  the  contract  of  tenancy.    The  con-  s,  a.  No.  9 
dition  being,  it  seems  to  me,  not  so  incompatible  with  a  — ^^  ^  ' — 
tenancy  from  year  to  year  as  to  be  on  that  ground  inadmissi- 
ble^ might  have  been  made  an  available  defence  to  the  suit 
by  proof  of  established  eastern  supporting  it.     But  the 
existence  of  such  a  custom  has  not  been  even  asserted  in 
.the  case,  and  the  whole  argument  on  behalf  of  the  appeL- 
laat  has  been  dijcected  to  show  that  his  tenancy  w«3  made 
indefeasible,  as  long  as  he  paid  the  rent  stated;  in  the  a^eer 
.ment,  by  the  law  enacted  in  Regulation  XXX  of  1802,  read 
with  Regulation  V  of  1823,  and  Madras  Act  YIII  of  1865. 

First  as  to  the  Regulations — ^I  cannot  concur  in  the  de- 
cisions in  the  cases  of  JETfiamandaram  Venkayya  v.  Venkata- 
Tidrdyana  Reddi,  and  Nallatambi  Pattar  v.  Chinnadey- 
vandyagam  PUlai,  1  M.  H.  C.  Reps.  75  and  109 ;  that 
those  Regulations  and  the  others  passed  in  1802,  relating  to 
the  rights  and  liabilities  of  landlords  and  farmers  of  land 
and  their  tenants  in  regard  to  the  recovery  of  rent,  apply 
only  to  lands  which  have  been  permanently  settled  under 
Regulation  XXV  of  1802,  for  most,  if  not  all  their  provisions 
liave,  it  appears  to  me,  been  given  a  general  application  by 
Regulation  II  of  1806  and  Act  XXXIX  of  1858.  But  in 
the  view  I  take  of  the  present  case,  it  is  not  necessary  to 
give  a  decision  on  this  point,  and  I  do  not  venture  to  express 
any  opinion  contrary  to  those  decisions  without  some  diffi- 
dence. I  will  merely  assume  the  applicability  of  the  Regula- 
tions to  the  lands  in  dispute  for  the  purpose  of  expressing 
my  opinion  on  the  further  important  point  whether  they 
have  the  effect  on  the  duration  of  the  tenancy  contended 
for  by  the  appellant 

*  After  carefully  considering  the  combined  effect  of  all 
ihe  Regulations,  I  have  come  to  the  conclusion  that  they 
do*  not  provide  in  any  way  for  the  duration  of  a  tenancy 
beyond  the  end  of  the  term  for  which  it  was  created  by  the 
express  or  implied  ccmtraot  of  the  parties,  whether  the  ten- 
ancy be  for  a  year  or  a  longer  term.  They  are  not,  as  Re- 
gulatioh  lY  of  1822  dedares,  to  be  read  as  defining,  limiting, 
(or  infringing  the  rights  of  any  landholders  6t  tenants,  but  as 
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^^'^\  merely  providing  certain  modes  by  which  the  payment  of 
'£.  4.  No.9  rents  might  be  enforced.  And  the  only  restraint  on  evic- 
^•^^  ■  tion  that  I  can  find  is  that  imposed  by  Regulation  XXX  of 
1802,  Section  10,  and  Regulation  V  of  1822,  Section  8,  and 
it  relates  to  eviction  on  the  reAisal  of  a  tenant  to  exchange 
a  muchalka  for  a  pattah  during  the  cun*ency  of  a  fasli 
term.  I  am,  consequently,  of  opinion  that  the  Regulations 
t'elied  upon  did  not  give  the  appellant  the  right  to  a  contin- 
uance of  his  tenancy  as  long  as  he  paid  the  amount  of  rent 
at  first  agreed  upon. 

Then  as  to  Madras  Act  VIII  of  1865 — its  enactments 
are  substituted  for  the  provisions  in  the  Regulations  relat- 
ing to  the  rights  and  liabilities  of  landlords  and  tenants  in 
respect  to  the  recovery  of  rent,  which  are  repealed  by  it ; 
and  there  can  be  no  doubt,  I  apprehend,  that  they  are  ap- 
plicable to  holdings  of  both  temporarily  and  permanently 
settled  lands.  But  they  do  not,  I  think,  afford  any  support 
to  the  appellant's  contention.  There  is  no  provision  in  the 
Act,  it  appears  to  me,  which  qualifies  the  right  of  eviction 
on  the  termination  of  a  tenancy  for  a  year  or  a  longer  period. 
The  purpose  and  intent  in  passing  the  Act  was  to  consoli- 
date and  amend  the  law  relating  to  the  recovery  of  rent  as 
provided  in  the  Regulations,  and  the  enactments  do  no 
more  than  give  effect  to  that  intention.  They  relate  either 
to  the  making  of  contracts  of  tenancy,  or  the  recovery  of 
rent  under  them.  And  where  the  termination  of  a  tenancy 
by  ejectment  is  provided  for,  as  is  done'by  Sections  12,  41 
and  44,  it  is  only  as  a  summary  mode  of  redress  for  the 
refusal  of  a  tenant  to  exchange  a  muchalka  for  a  pattah,  and 
when  rent  remains  in  arrear  after  the  fasli  has  ended 
Further,  it  is  expressly  shown  by  Sections  1 2  and  44  that  the 
duration  of  a  tenancy  is  still  a  matter  left  for  determination 
in  a  regular  suit  by  the  application  of  the  general'  law  to 
the  agreement  of  the  parties  in  eeu^h  case,  subject,  however, 
to  the  restriction  in  Section  44  requiring  the  suit  in  the 
case  of  a  summary  eviction  after  the  end  of  a  fasli  to  be 
brought  within  the  period  of  one  month  from  the  time  of 
the  eviction. 

Upon  the  grounds^  therefore,  that  neither  the  Act  nor 
the  Regulations  operate  to  extend  a  tenancy  beyond  th» 
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period  of  its  duration  secured  by  the  express  or  implied      J^*' 
terms  of  the  contract  creating  it,  and  that,  by  the  express  s.  a.  No.  9 

contract  under  which  the  defendant  held,  he  was  only  a     ^f}^'to. 

yearly  tenant,  I  hold  that  the  plaintiff  had  a  perfect  right  to 
eject  him  at  the  end  of  a  fasli.  The  judgment  in  the  case 
of  VenhaiararrmnierY.Ananda  Chetty,Y.  M.  H,  C.  Reps.  122, 
in  which  I  took  part,  has  gone  too  far  in  laying  down  the 
rale  as  to  a  pattahd&r^s  right  of  occupation  in  the  broad 
terms  that  it  does. 

This  conclusion  renders  it  unnecessary  for  me  to  say 
anything  in  the  present  suit  as  to  the  demand  of  an  increase 
ed  rent  and  the  refusal  to  agree  to  it.  Having  the  right  of 
eviction  on  the  termination  of  the  term  of  the  tenancy,  it  is 
immaterial  what  induced  the  plaintiff  to  enforce  the  right. 
But  I  may  add  that  had  the'^claimTin  the  suit  been  to  eject 
before  the  end  of  a  fasli  into  which  the  tenancy  had  by 
mutual  consent  been  continued,  it  must,  in  the  view  that  I 
take  of  the  effect  of  the  agreement,  have  been  dismissed,  for 
such  demand  and  refusal  would  not  have  given  the  plaintiff 
a  right  to  determine  the  current  tenancy.  He  has  not 
thereby  been  even  placed  in  a  position  to  recover  the  in- 
creased rent. 

I  think  the  decree  of  the  Lower  Appellate  Court  should 
be  affirmed,  and  the  appeal  dismissed,  but  without  costs. 

HoLLOWAT,  J. — The  question  in  this  case  is  whether 
the  defendant  has  a  right  to  hold  for  ever  at  a  fixed  rate  of 
assessment.  The  tenancy  commenced  uuder  an  agreement 
of  defendant's  father  with  the  Collector,  dated  the  14th 
August  1837,  during  the  period  at  which  the  pagoda  was 
under  his  management.  On  the  restoration  of  the  manage- 
ment a  certain  document  was  taken  from  the  manager,  of 
which  paras.  6  and  7  were  alleged  in  support  of  the  claim 
to  hold  for  ever  at  a  fixed  rate.  Assuming  that  the  terms 
of  document  A  would  be  binding  for  ever  upon  all  succes- 
sive managers  of  the  pagoda,  a  very  doubtful  proposition,  it 
is  manifest  that  it  contains  nothing  in  support  of  this  claim 
to  hold  for  ever]al  a  fixed  rent.  On  the  contrary  it  expressly 
provides  for  its  increase  according  to  the  extent  of  land  to 
be  cultivated,  the  character  of  the  produce  raised  and  the 

irir^ational  benefits  enjoyed. 

23 
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Mal\,  ^^  was'scarcely  contended  that,  on  the  proper  construc- 

s.  A .  /k'o.  9  tion  of  the  terms  of  thedocument,any  such  permanenttenancy 
-  could  be  inferred,  and  the  case  was  put  upon  the  broad  pro- 
position that  by  the  Regulations  of  which  Act  VIII  of  1865 
(Madras)  purports  to  be  a  consolidation,  a  tenant  once  let  in 
has  the  right  of  holding  for  ever  so  long  as  he  pays  the 
rent.  It  was  scarcely  said  whether  this  was  the  rent  origin- 
ally agreed  upon,  or  the  mproved  rent  which  the  fedl  in 
the  value  of  money,  quite  irrespectively  of  other  considera- 
tions, would  make  the  equivalent  of  the  money-rent  originally 
demanded.  This  is,  in  the  present  case,  of  importance,  be- 
cause the  defeodant  distinctly  refuses  to  pay  a  larger  rent  in 
any  circumstances.  It  is  also  to  be  noticed  that  he  is  found 
to  have  failed  to  perform  the  services  for  which  he  stipu- 
lated. 

Looking  at  Act.VIII  of  1865,  I  can  find  nothing  to 
suppoii)  the  doctrine  that  a  lessor  can  never  terminate  his 
agreement  with  a  lessee.  I  am  unable  to  find  that  the  Act. 
or  those  which  it  repealed,  have  dealt,  or  have  intended  ta 
deal  in  any  way  with  this  important  question.  I  seem  to  find 
distinct  evidence  that  they  have  not  done  so.  Regulation 
IV  of  1822  is  a  legislative  interpretation  of  the  Acts  which 
the  Madras  Act  consolidates.  Section  IL  "  It  is  hereby  • 
"  declared  that  the  provisions  of  Regulations  XXV,  XXVIII, 
"  and  XXX  of  1802,  were  not  meant  to  define,  limit,  infringe 
"  or  destroy  the  actual  rights  of  any  description  of  land* 
"  holders  or  tenants ;  but  merely  to  point  out  in  what  manner 
"  tenants  might  be  proceeded  against,  in  the  event  of  their  not 
**  paying  the  rents  justly  due  from  them,  leaving  them  to  re- 
"  cover  their  rights,  if  infringed,  with  full  costs  and  damages, 
"  in  the  established  Courts  of  Justice." 

This  section  declares  two  things  of  the  utmost  impoii- 
ance.  All  the  Regulations  on  the  subject  left  the  right  of 
land-holders  and  tenants  as  they  were  before  they  were  pass- 
ed. No  inference  is  to  be  drawn  from  them  as  to  such 
rights,  because  such  inference  is  declared  by  legislative  in- 
terpretation to  be  beyond  their  purview.  The  decisions 
under  them,  even  as  to  the  matters  to  which  they  do  relate, 
are  merely  provisional,  and  may  be  set  at  nought  in  the 
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regular  Courts  of  Justice,  although  wl\at  remedy  tenants   .    ^871- 

,     ,  May  1. 

could  have  if  they  had  only  been  made  to  pay  what  xs  justly  'sTaTN'TJ' 

due,  it  would  be  difficult  to  say.     The  unhappiness  of  the 2^51^-, 

language  does  not,  however,  prevent  the  meaning  from  being 
perfectly  clear,  they  were  intended  to  govern  the  summary 
procedure  of  Collectors  as  to  the  collection  of  arrears  of  rent, 
and  their  decisions,  even  upon  this  narrow  matter,  were 
merely  provisional. 

Act  VIII  of  1865  professes  to  be  an  Act  for  improving 
and  consolidating  the  laws  of  which  this  is  the  scope,  and  it 
would  certainly  require  language  of  extraordinary  cogency 
to  extend  its  provisions  to  matters  not  embraced,  and 
distinctly  declared  not  to  be  embraced,  by  the  Begu- 
lations  which  it  professed  to  consolidate  and  improve. 
Is  there  any  such  language  ?  Section  12  seems  to  re* 
peat  the  enactment  as  to  the  provisional  character  of  the 
remedy,  and  assumes  that  a  Civil  Court  may  eject  tenants 
on  grounds  wholly  beyond  the  scope  of  this  Act.  The  latter 
part  of  the  section,  too,  would  be  strongly  opposed  to  the 
construction  that  the  tenancy  having  once  commenced  must 
be  permitted  to  go  on,  subject  to  the  power  of  revising  the 
pattah  and  adjusting  the  rent,  which  is  given  by  the  Act. 
It  would  be  curious  if  one  of  the  contracting  parties  could 
put  an  end  to  the  tenancy  at  the  close  of  the  revenue  year,  • 
and  the  other  never.  It  is  comprehensible  on  the  hypothe- 
sis that  there  is  another  somewhat  more  cumbrous  mode  of 
putting  the  lessor  upon  equal  terms,  and  to  that  mode  the 
lessor  seems  unquestionably  referred  by  the  earlier  part  of 
the  section.  The  language,  moreover,  points  to  other  grounds 
than  those  on  which  the  tenant  may  be  ejected  by  the  Col- 
lector under  the  Act.  Section  44  again  shows  the  provision- 
al character  of  the  remedy.  Section  87  again  points  to  a 
concurrent  remedy  in  the  Civil  Courts,  and  the  section  is 
important,  because  it  expressly  binds  the  Courts  to  deter- 
mine the  rates  according  to  the  provisions  of  this  Act,  and  is 
the  only  limitation  upon  their  powers  contained  in  it.  I  am 
satisfied  that  the  provisions  of  this  Act  do  not  in  the  least 
relate  to  the  duration  of  the  right  of  holding,  except  in  tho 
single  case  of  forbidding  summary  proceedings  in  the  case 
of  a  tenant  who  has  surrendered  at  the  close  of  the  revenue 
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1^71*  year.  I  regard  it  as  perfectly  clear  that  there  is  nothing  in 
&  A.  JVb.  9  these  Acts  to  settle,  eo  as  to  bind  the  Courts  of  law,  the  dura- 
^f^^^^'  tion  of  a  lessee's  tenancy.  Whatever  law,  statute  or  custom- 
ary, or  the  contract  of  the  parties  makes  it,  such  it  con- 
tinues to  be  after  the  enactment  of  all  these  Regulations. 
That  having  converted  farmers  of  taxes  into  country-gen- 
tlemen, the  Legislature  might  well  have  determined  the 
limits  within  which  these  rights  were  to  be  exercised^  as 
against  the  holders  of  the  soil,  is  undoubted.  That  they 
reserved  that  power  on  the  transformation,  the  Bengal  Regu- 
lations show.  That  it  is  perfectly  open  to  the  Legislature 
of  any  country  and  of  any  time  to  protect  tenants  against 
the  unreasonable  exercise  of  the  so-called  rights  of  property^ 
only  called  especially  sacred  because  the  possessors  of  it 
make  the  laws,  I  entertain  no  doubt.  The  question  here  ia 
whether  these  Acts  have  done  it,  and  on  their  own  express 
declaration.  I  have  no  doubt  that  they  have  not.  If  they 
had,  it  would  not  have  been  necessary  in  Bengal,  possessing 
Regulations  upon  which  these  Madras  ones  were  framed,  to 
declare  in  the  year  1859  that  a  right  of  occupancy,  such  aa 
the  defendant  here  asserts,  should  arise  on  a  holding  of  a 
particular  character  for  a  particular  time. 

In  the  present  case  I  find  that,  whether  the  express 
contract  was  binding  on  the  pagoda  or  not,  it  gave  no  right 
to  hold  permanently,  and  that  there  is  nothing  in  any  exist- 
ing written  law  to  render  a  tenancy  once  created  only  modi- 
fiable by  a  revision  of  rent,  but  not  terminable  at  the  will 
of  the  lessor  exercised  in  accordance  with  his  obligations. 

I  am  of  opinion  that  the  judgment  of  the  Lower  Court 
should  be  confirmed. 

Appeai  diemiaaed  without  costs. 
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Sppellate  ^urisfttction.  (a) 

Regular  Appeal  No.  114  of  1869. 

Mes.  Jessie  Foulkes Appellant. 

S.  Ra'jahrathxa  Mudali Respondent. 

Suit  to  recover  the  proprietary  right  in  a  village  belonging  to 
plaihtifi's  muttahy  which  was  let  to  derendant's  lather  under  a  pattah 
and  muflhallra,  and  which,  on  the  death  of  her  father,  and  since,  the 
defendant  refused  to  surrender  upon  the  grounds  (1)  that  the  right  had 
been  leased  permanently,  subject  to  the  regular  payment  of  the  sti* 
nulated  rent,  which  condition  had  been  strictly  fulfilled  ;  (2)  that  her 
rather  had  expended  laige  sums  in  making  substantial  permanent  im- 
provements in  the  villa^ ;  and  (3)  that  he  had  by  gift  transferred  the 
tenancy  to  her. 

Heldy  that  on  the  true  construction  of  the  terms  of  the  pattah  and 
jmxebalka  only  a  tenancy  from  fasli  to  fiisli  was  created. 

Neither  Regulation  XXX  of  1802  nor  Madras  Act  VIII  of  1865 
<^rate  to  make  a  tenancy,  established  by  ordinary  pattah  and  muchal- 
«» of  a  perznanent  nature  by  attaching  to  it  the  ooncution  that  it  should 
be  indeterminable  as  long  as  the  stipidated  rent  was  paid. 

Special  Appeal  No.  9  of  1870  [ante,  page  164]  followed. 

rpHIS  was  a  Regular  Appeal  against  the  Decree  of  E.  F.        1870. 
-*-     Eliott,  the  Civil  Judge  of  Salem,  in  Original  Suit  No.  4  — jg^YT — 
of  1869.  ^*'y  ^' 

B.A.NO.  lU 

The  suit  was  brought  to  recover  possession  from  the      of  >869» 
defendant  of  the  village  of  Tadamputti  appertaining  to  the 
muttah  of  Kunnankurchy,  with  arrears  of  produce  of  the  said 
Tillage. 

The  plaint  alleged  that  the  village  in  question  was 
leased  out  with  possession  to  Mr.  G.  Fischer,  the  father  of 
the  defendant^  by  the  ancestors  of  plaintiff,  on  an  annual 
rental  of  Rupees  1,478  under  a  lease-deed,  dated  30th  March 
1846,  and  a  pattah  and  muchaJka  duly  exchanged  between 
the  respective  parties  in  accordance  therewith,  and  that 
Ur.  Fischer  continued  to  be  in  the  enjoyment  and  posses- 
sion of  the  same  village  on  the  payment  of  the  aforesaid 
yearly  rental  up  till  the  date  of  his  demise  in  August  1867« 
when  the  defendant  usurped  possession  of  the  village  and 
ooDeeted  the  rents  from  the  ryots.  The  plaintiff,  therefore, 
preferred  this  suit  to  recover  possession  together  with 
arrears  of  produce  since  the  date  of  the  demise  of  the  late 
Jlr.  Fiachery  the  original  lessee. 

The  defendant  denied  the  plaintiff's  right  to  recover  the 
village  &t  to  eject  her  from  the  same,  and  claimed  the  same 
(a)  Present :— Scotland,  C.  J.  and  Holloway,  J. 


176  MADRAS  HIGH  COURT   REPORTS. 

1870.  under  a  deed  of  gifl  duly  executed  to  her,  shortly 
k.A.No.\U  '^f'^re  his  demise,  by  her  father  the  late  Mr.  Fischer,  the 
,  9/  186^*  original  lessee,  assigning  and  making  over  to  her  all  his 
right,  title,  and  interest  in  the  said  village,  which  (as  stated 
in  the  said  deed  of  gift)  he  (Mr.  Fischer)  had  obtained  on 
"  permanent  lease"— «he  further  stated  that  she  ever  since 
continued  to  possess  and  enjoy  the  said  village,  and  made 
no  default  in  payment  of  the  fixed  rent  of  the  village,  but 
that  the  plaintiff,  with  a  view  to  unjustly  obtain  possession 
from  her  thereof,  refused  to  receive  the  kist  amounts  when 
tendered  to  him  by  defendant's  people  according  to  the  terms 
of  the  pattah  granted  to  her  father,  which  she  affirmed  to 
be  a  pattah  conferring  a  permanent  right  to  hold  the  village 
in  question,  and  containing  no  clause  or  condition  limiting 
her  father's  or  her  right  of  enjoyment. 

The  following  is  a  translation,  in  part,  of  the  lease,  exhi- 
bit A:— 

"Lease  muchalka  executed  by  Mr.  Q.  F.  Fischer ♦. 

to  Arumuga  Mudali  and  Shunmuga  Mudali 

As  I  have  obtained  fi'om  you  the  village  of  Tadam- 
putti  attached  to  the  said  Kanudukiurichi  mutta  under  lease 
for  an  annual  rent  of  Rupees  1,478, 1  myself  shall  hold  under 
my  enjoyment  the  Turapaddy  lands,  immemorial  waste  and 

all  other  poramboke  lands and  pay  the  above    fixed 

rent,  Rupees  1,478,  every  year,  on  the  30th  of  each  month, 
according  to  the  instalments  fixed,  commencing  in  the  next 
year  Parabava  (1846)  or  fasli  1256,  and  obtain  receipts  for 
the  same.  In  case  of  failure  to  make  such  payments  I  shall 
be  bound  to  pay  the  amount  with  interest  calculated  from 
the  date  of  expiration  of  each  instalment  up  to  the  end  of 
that  fasli  ;  and  if  I  do  not  do  so,  I  shall  put  you  in  posses- 
sion of  the  said  leased  village  in  the  beginning  of  the  follow- 
ing year.  I  shall  also  be  deprived  of  the  benefit  of  the  re- 
pair of  the  tank,  bank,  etc.,  if  I  had  done  any  in  the  said 

village I  shall  continue  the  payment  of  the  said  t&it 

notwithstanding  any  impediment  occasioned  by  the  exces- 
sive rain  or  from  want  of  the  same." 

The  Civil  Judge  held  that  the  lease*deed  in  question, 
exhibit  A,  was  not  of  the  nature  of  a !'  permanent  lease"  as 
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contended  by  defendant,  inasmuch  as  it  contained  no  clause       ,^^70. 
or  condition    to    that   effect,    or     in    any    way    as^  re-  ij.  a.  No.  lU 
gards  "  perpetuity"  or  insuring  to  the  tenant  a  more  stable       ^f  ^^^^- 
hold  upon  the  land,  but,  on  the  contrary,  was  expressedly  an 
ordinary  annual  rental  to  the  original  lessee,  Mr.  G.  Fischer, 
for  the  term  of.  his  life-time  alone,  and  was  inoperative  after 
his  death,  after  which  the  possession  of  the  village  reverted 
to  the  plaintiff;  and  as  such,  that  it  was  a  lease  at  will  and 
tha,t  the  defendant  was  not  entitled  to  the  enjoyment  and 
possession  of  the  said  village.     He,  accordingly,  decreed  for 
the  plaintiff  as  sued  for  with  costs,  leaving  the  question  of 
mesne  profits  to  be  determined  at  the  time  of  the  execution 
of  the  deqree. 

The  defendant  appealed  on  the  grounds,  amongst  others, 
that  the  lease  did  not  create  a  tenancy  at  will,  and  that  the 
tenancy  was  permanent,  subject  only  to  the  condition  of 
punctual  payment  of  rent. 

The  Advocaie  Oeneral  for  the  appellant,  the  defendant 
Mayne  for  the  respondent,  the  plaintiff^ 

The  Court  delivered  the  following  judgments — 

Scotland,  C.  J. — This  appeal  arises  out  of  a  suit  to       lS7l* 

recover  the  proprietary  right  in  a  village  belonging  to  the ' — 

plaintiff'smuttah,  which  was  let  to  the  defendant's  fatherunder 
a-  pattah  and  muchalka  executed  onHhe  30th  March  1846  ; 
ajid  which,  on  the  death  of  her  father  in  August  1867,  just 
after  the  end  of  the  Fasli,  and  since,  the  defendant  had  re- 
fused to  surrender  upon  the'  grounds  (pleaded  in  the  suit) 
(1)  that  the  right  had  been  leased  permanently,  subject  to 
the  regular  payment  of  the  stipulated  rent,  whiSh  condition 
had  been  strictly  fulfilled  ;  (2)  that  her  father  had  expended 
laige  sums  in  making  substantial  permanent  improvements 
in  the  village,  and  (3)  that  he  had  by  gift  transferred  the 
tenancy  to  her.  The  plaintiff  also  sued  for  mesne  profits 
from  the  death  of  the  defendant's  father.  In  the  Court  be- 
low there  was  no  dispute  as  to  the  due  payment  of  the  rent 
by  the^defendant's  father  and  the  tender  and  refusal  of  it  as 
it  became  payable  since  his  death;  and  to  establish  the  al- 
1%^.  permanency  of  tenure,  the  terms  of  the  pattah  and 
muchalka  appear  to  have  been  alone  relied  uix)n.     In  the 
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1871.  defendant's  written  statement  it  is  also  Tested  upon  the  cos* 
k,  A.No,\\4  ^™  of  ^^  country,  but  no  attempt  has  been  made  to  prove 
•/  ^^^'  snch  a  custom.  The  Court  below  decided  that  the  pattah 
and  muchalka  created  an  ordinary  yearly  tenancy,  which  the 
defendant  had  no  right  to  the  eontinuanoe  c(  and  decreed 
the  surrender  of  the  proprietary  right  to  the  plainti^  re- 
serving the  claim  to  mesne  profits*  for  consideration  in  ex* 
ecutiug  the  decree. 

The  questions  raised  and  argued  in  the  appeal  are^ 
whether  the  Court  below  has  rightly  construed  the  contract 
of  tenancy  as  evidenced  by  the  pattah  and  muchalka,  and 
whether,  if  in  terms  it  created  a  fasli  tenancy  only,  R^ula- 
tion  XXX  of  1802  and  Madias  Act  Vm  of  1865  did  not 
operate  to  make  every  such  tenancy  ooe  of  a  permanent 
nature,  by  attaching  to  it  the  condition  that  it  should  be 
indeterminable  as  long  as  the  stipulated  rent  continued  to 
be  duly  paidr 

As  to  the  first  question,  I  am  clearly  of  opinion  that,  by 
the  terms  of  the  pattah  and  muchalkft,  only  a  tenancy  irom 
jEelsU  to  fasli  ^v^as  created.  I  think  that  they  evidence  sub- 
stantially the  same  contract  and  understanding  as  the 
agreement  in  Special  Appeal  No.  9  of  1870,  in  which  I  have 
just  expressed  my  judgment.r<z) 

The  second  question  I  have  fully  observed  upon  in  the 
same  judgment,  and,  for  the  reasons  there  given,  I  am  of  opi. 
nion  that  neither  the  Regulation  nor  the  Act  operated  to 
extend  the  duration  of  the  tenancy  beyond  the  term  pro- 
vided for  by  the  contract  creating  it.  It  does  not  appear  to 
me  to  make  *any  material  difference,  as  respects  this  2nd 
question,  that  the  tenant  in  the  present  case  was  a  middle* 
man  between  the  muttahdar  and  the  cultivators  of  the  vil- 
lage. 

With  respect  to  the  decision  in  the  case  of  Freemcm  y. 
Fairlie,  1  Moo.  I.  A.  305,  which  was  not  cited  in  Special 
Appeal  No.  9  of  1870,  it  is  enough  to  say  that  it  does  not, 
I  think,  give  any  support  to  the  contention  of  the  appellant. 
Both  it  and  the  decision  in  Baboo  Dhunput  Singh  v.  OoO' 
mau    SiTigh  and  otlUrs,  11  Moa  I.  A  433,  show  that  a 

(a)  See  page  167. 
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light  in  property  for  which  a  pattah  has  heen  granted  may,       W ^ 
by  other  evidence,  be  proved  to  be  a  permanent  right,  al-  jl  a.  No.  lu 
though  the  pattah  contains  no  words  importing  pennanencyi  — LJ. — :— 
bat  in  the  present  case  no  evidence  tending  to  show  that  » 

is  forthcoming.  Then  as  to  the  improvements  alleged  to 
have  been  made  by  the  defendant's  father,  it  is  quite  in  ac- 
cordance wit]|i  the  terms  of  the  contract  of  tenancy  that  tho; 
defendant  should  receive  from  the  plaintiff  a  just  proportion 
of  the  amount  which  has  been  expended  in  making  per- 
manent improvements,  by  which  the  value  of  the  village  to 
the  plaintiff  has  been  increased. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Court 
below  should  be  affirmed,  but  without  costs,  and  the  plain* 
tiff  ordered  to  pay  the  amount  which  the  Court  beJow  may 
find;  upon  an  account  taken  for  that  purpose  in  execution  of 
the  decree,  to  be  justly  due  on  account  of  such  unexhausted 
improvements. 

Hollow  AT,  J. — I  am  of  opinion  that,  on  the  plain 
construction  of  the  document  evidencing  the  lease,  the 
tenancy  granted  was  one  from  year  to  year  ef  en  to  Fischer. 
It  is  still  more  manifest  that  there  is  nothing  to  bind  the 
lessor  to  Fischer's  heirs  or  assignees.  The  terms  of  native 
conveyances,  when  they  purport  to  convey  permanent  rights, 
are  peculiarly  emphatic,  and  it  would  be  exceedingly  dif- 
ficult to  construe  any  document  not  containiog  one  of  them 
BM  conveying  aright  to  hold  permanently. 

With  respect  to  the  doctrine  that  a  tenancy  once  created 
is  rendered  permanent  by  the  law  itself,  I  have  given  my 
reasons  for  considering  this  doctrine  to  have  no  foundation, 
in  my  judgment  in  Special  Appeal  No,  9  of  1870/«^ 

1  think  that  there  should  be  an  inquiry  as  to  the  per- 
manent  improvements  made,  for  which  the  lessee  should  be 
reimbursed,  for  the  language  of  the  contract  implies  that 
unless  there  was  a  failure  to  pay  rent  these  should  be  res- 
tored* 

I  lay  no  stress  upon  the  absence  of  words  of  inheritance, 
and  I  see  no  reason  why  Fischer  s  heirs  or  assignees  should 
jiot  have  the  benefit  of  the  provision, 

(a)  See  page  171. 
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1871.  As  to  Freeman  v.  Fairlie^  much  referred  to  in  the  fttga- 

iLA,  lfo.\\^  ment,  it  seems  to  me  to  have  no  bearing  upon  the  question,  or 
^/^^^^'  perhaps  bears  the  other  way.  The  judgment  of  the  Lord 
Chancellor  shows  that  the  estate  of  which  the  pattah  was 
evidence  was  considered  to  have  arisen  under  the  Regula- 
tions of  1793,  and  the  rent  received  by  the  pattah  was  con- 
sidered rather  to  show  that  the  estate  was  not  of  inheritance, 
but,  on  the  explanation  that  the  sum  received  was  tax  rather 
than  rent,  the  estate  was  held  freehold.  The  holding  under 
the  pattah  did  not  make  it  so,  but  it  was  held  to  be  so  despite 
languago  apparently  showing  a  holding  as  a  mere  tenant 
from  year  to  year. 

Appeal  diamiased  without  co%i8. 


appellate  JunsHtction.  (a) 

Regular  Appeal  No,  108  o/187<). 

Tlie  Madras  Railway  Company Appellanta, 

The  Zaminda'r  of  Ka'vatinaggur Reepondenl. 

Suit  for  damages  sustained  by  plaintifis  by  reason  of  injuries  caused 
to  a  line  of  Railway,  the  property  of  plainti&i,  by  the  bursting  of  de- 
fendant's tanks.  Negligence,  on  the  part  of  the  defendant,  was  not 
alleged  in  the  plaint.  Upon  the  findings — (1)  That  the  tanks  were  existent 
before  living  memory.  (2)  That  they  were  breached  by  an  extraordi- 
nary flood.  (3)  That  they  were  tanks  constructed  in  the  ordinary 
manner  with  escapements  suffioient  for  all  ordinary  floods  and  such  as 
are  universally  employed.  (4)  That  they  were  absolutely  necessary  to 
human  existence,  so  far  as  it  depends  upon  agriculture.  (5)  That  the 
Railway  was  constructed  with  a  full  knowledge  of  their  existence. — tiM, 
that  the  suit  was  rightly  dismissed. 

Ryland*  v.  FUidier  (L.  R.  3  H.  L.  330)  discussed. 

1871.       rpHIS  was  a  regular  appeal  against  the  decree  of  C.  Q. 
b'a.TJ'iqs  ^^^^^^»  the  Acting  Gvil  Judge  of  Chittdr,  in  Original 

'of  1870.     Suit  No.  17  of  1868. 

The  suit  was  brought  in  1868  to  recover  payment  from 
the  defendant  of  the  sum  of  Rupees  45,000,  being  the  amount 
of  damage  sustained  and  incurred  by  plaintiffs  by  reason  of 
injuries  done  in  1865  and  1866  to  a  line  of  Railway  and  to 
the  works  connected  therewith,  the  property  of  plaintiffs, 
by  the  escape  of  water  collected  and  kept  by  defendant  on 
his  land.    At  the  first  hearing  the  Civil  Judge  (£.  F.  Elliott) 

(a)  Present ;— HoUoway,  Acting,  C.  J.  and  Innca,  J, 
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dismissed  the  suit  on  the  ground  that  the  plaint  did  not  dis*       1871* 
close  a  cause  of  action.    The  plaintiffs  appealed  against  this  snT^oTTo 
decision  in  R  A.  No.  30  of  1869, and  the  High  Court,  holding     ^f  ^^'^' 
that  the  case  stated  in   the  plaint  called  for    an   answer 
on  the  part  of  the  defendant,  remanded  the  suit  for  trial 
upon  the  merits.    [See  VoL  V.  of  these  Reports,  p.  139,  where 
the  plaint  will  be  found  set  out.] 

The  suit  came  on  again  for  settlement  of  issues  on  the 
1st  July  1870. 

The  written  statement  of  the  defendant  alleged  that  the 
plaint  did  not  disclose  any  sufficient  cause  of  action ;  that  the 
injuries  complained  of  were  not  attributable  to  any  default  of 
his ;  that  if  the  injuries  complained  of  did  take  place,  they  were 
not  the  resultof  any  influences  subject  to  his  control, but  rather 
the  consequence  of  vis  major  or  the  act  of  God ;  that  the  tanks 
referred  to  in  the  plaint  existed  from  time  immemorial  and 
were  requisite  and  absolutely  necessary  for  the  cultivation 
and  enjoyment  of  the  land,  which  could  not  be  otherwise 
irrigated ;  that  the  practice  of  storing  water  in  such  tanks 
in  India^  and  particularly  in  this  district  and  in  the  za- 
mind^  of  K&vatinagarum   and  the  adjacent  districts  is 
lawful  and  is  sanctioned  by  usage  and  custom ;  that  the  said 
zamind&ri  is  a  hilly  district,  and  the  ryots  would  be  imable 
to  carry  on  their  cultivation  without  such  tanks,  they  being 
the  chief  source  of  irrigation,  and  that  the  omission  to  store 
quantities  of  water  in  such  tanks  would  be  attended  with  conse- 
quences dreadful  to  the  inhabitants  of  the  country :  that  the 
plainti£b'  railway  is  a  modem  construction,  and  that  if  the 
injuries  complained  of  be  held  to  have  taken  place  they  were 
the  result  of  plaintif&'  own  neglect  and  default  in  the  con- 
struction of  channels  alongside  of  their  line  of  railway  which 
overflowed  their  banks  and  in  not  providing,  as  they  were 
bound  to  do,  proper  and  sufficient  waterway  for  the  escape 
of  water,  and  in  not  constructing  proper  abutments,  piers,  em- 
bankments and  other  works  connected  with  their  railway :  that 
the  plaintifft  did  not  take  proper  care  to  prevent  the  occur- 
rence of  the  thing  complained  of,  and  they  must  be  held  to 
have  taken  upon  themselves  the  risk  of  damage  happening ; 
that  defendant  could  not  have  avoided  collecting  a  quantity  of 
water  in  the  tfuiks  during  the  monsoon,  and  tbat  he  had  not 
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1871.       faUedtouse  all  reasonable  care  :   that  there  were  several 

•  n  A  No  108  ^^^  *^^  channels  above  his  tanks  belonging  to  Government 

.    ^^^^^-      and  other  people  which  also  burst  at  the  same  time ;   that 

under  these  circumstances  the  plaintiffs  were  not  entitled  to 

any  damages. 

The  Civil  Judge  found  that  the  plaintifis  had  undoubt- 
edly sustained  damage  by  the  bursting  of  the  defendant's 
tanks.  That  such  injury  was  not  the  result  of  default  or 
neglect  of  the  plaintiffs :  but  that  the  defendant  was  not 
liable  for  the  loss  sustained  by  the  plaintiffii  4ks  he  had  used 
reasonable  and  proper  precautions  to  guard  against  all  ordi- 
nary accidents.  That  the  bursting  of  the  tanks  in  question 
was  an  extraordinary  accident,  and  that  the  defendant  waa 
not  bound  to  provide  against  such.  The  suit  was,  according- 
ly, dismissed  with  costs. 

The  plainti£&  appealed. 

The  Advocate  General  and  Mayne,  for  the  appellants^ 
the  plaintiffi. 

Miller,  Rama  Rdu  and  Subramdnyam  Ayydr,  for  the 
respondent,  the  defendant. 

The  Court  delivered  the  following  judgments : — 
HoLLOWAY,  Acting  C.  J.— This  case  was  very  little 
argued.  It  was  pretty  clearly  intimated  to  us  that  the  at- 
tempt is  to  be  made  by  an  appeal  to  Her  Majesty  in  Council 
to  apply  the  doctrine  of  storing  water  contained  in  Fletcher 
V.  Rylandsio)  to  landholders  in  this  countiy.  The  case  waa 
framed  with  that  view,  the  refusal  to  allege  negligence  and 
the  former  appeal,  because  the  plaint  had  been  rejected  for 
not  aUegmg  it,  show  this.  It  was  not  attempted  to  impeach 
the  conclusions  of  the  Civil  Judge  upon  the  evidence,  and  the 
question  of  negligence  of  construction  does  not  really  arise. 
These  conclusions  are  : — 

1,  That  the  tanks  were  existent  beyond  living  memory. 

2.  That  ibey  were  breached  by  an  extraordinaiy  flood, 
a    That  they  were  tanks  canatnicted  in  the  oitfinaiy 

Planner  with  escapements  sufficient  for  all  ordinaiy  floods,  and 
fkre  such  as  are  universally  employed. 

(a)L.  R,  1  Kt.  266;  L.  B.  8  H.  L.  330, 
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4.  That  these  tanks  are  absolutely  necessary  to  human       1871. 
ejosbesice,  so  far  as  it  depends  upon  agrictdture.  jg.  a.  iVTl^ 

0/  1870. 

5.  And,  if  there  is  anything  in  the  point,  that  the  rail-  " 
way  was  constructed  with  a  fiiU  knowledge  of  their  existence. 

If  it  had  been  a  case  of  nuisance  there  would  have  been  a  . 
coming  to  the  nuisance. 

If  the  Court  on  the  first  hearing  of  the  case  had  intended 
to  apply  the  doctrine  of  FUteher  v.  Rylanda,  nothing  would 
^ve  remained  but  to  assess  the  damages,  and  this  was  mani- 
festly not  the  intention.  Coming  to  the  case,  therefore,  for 
4^e  first  time,  I  feel  at  Aill  liberty  to  consider  and  decide 
upon  the  whole  matter  involved. 

A  rule  of  English  law  is  not  a  rule  for  us,  unless  it  is  a 
correct  rule,  and  it  is  quite  possible  that  a  rule  excellent  there 
may  be  wholly  inapplicable  here.  It  is  impossible  not  to 
agree  with  Baron  Bramwell  that  it  is  important  to  ascertain 
the  principle  on  which  a  case  should  be  decided,  and  in  every 
case  in  which  it  is  a  question  of  a  right,  the  nature  of  that 
right  and  its  grounds  of  origin  demand  careful  scrutiny. 
"When  a  law  made  up  by  cases  determines  that  there  is  in  a 
particular  case  a  liability,  it  in  fact  decides  that  there  has 
been  an  infiraction  of  right.  When  the  House  of  Lords  and 
the  Exchequer  Chamber  in  the  present  case  decided  that 
there  was  a  liability  to  compensate,  they,  in  fact,  decided  that 
A  man  has  a  right  to  store  water  only  when  he  has  taken 
complete  precautions  against  its  escape;  that  the  escape  is  ir- 
rebuttable evidence  of  the  culpable  hurting  of  the  right  of 
another,  of  the  commission  of  an  injury,  and  that  he  is  bound 
to  compensate  for  the  damage  caused.  The  rights  of  demand, 
^hich  we  are  here  discussing,  are  in  English  law  called  torts ; 
laid  by  modem  writers  on  Eoman  law  they  are  commonly 
termed  obligations  arising  from  unpermitted  acts.  It  has 
beeii  objected  to  this  classification  that  all  independent  rights 
of  demand  are  to  be  included  in  this  group  which  have  for 
their  object  the  preserving  unimpaired  the  jural  condition 
of  a  perdon  and  restoring  it  where  it  has  been  injured  with* 
cot  legal  ground,  and  indifferently,  in  the  first  place,  whether 
the  hurtful  act  was  an  unpermitted  one  or  not.  (Forster^ 
Preues,  Priv.  J2.  523.)    The  point  to  which  the  attention  of 
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1S71.       this  eminent  practical  lawyer  is  here  directed  is  the  fact  that 
ii.  ii,iV^o.  108  fl^  act  apparently  innocent,  and  not,  therefore,  unpenmttea, 

<^f^^1^' becomes  the  basis  of  the  claim  when  damage  actually  resolts. 

The  English  case  is  an  example  of  this.  The  tmth,  however, 
is  that  the  act  is  decided  to  be  an  unpermitted  one  when  it 
creates  the  damage,  and  this  not  because  damage  without 
injury  is  or  can  be  a  cause  of  action,  but  because  the  right  of 
the  neighbour  is  not  a  right  to  prevent  the  building  of  a  re- 
servoir, but  a  right  to  prevent  his  mine  fix)m  being  invaded 
by  water  artificially  collected.  The  right  is  not  one  to  col- 
lect any  water  at  his  pleasure,  but  only  such  as  he  can  restrain 
within  his  own  bounds.  When  he  fails  to  restrain  it  (this 
being  the  compass  of  his  right),  he  exceeds  that  right,  infringes 
the  right  of  his  neighbour  and  commits  an  injuiy.  |n  the 
present  case  in  the  House  of  Lords,  the  Lord  Chancellor  says, 
page  338 : — 

"  My  Lords,  the  principles  on  which  this  case  must  be 
"  determined  appear  to  me  to  be  extremely  simple.  The  de« 
"  fendants,  treating  them  as  the  owners  or  occupiers  of  the 
"  close  on  which  the  reservoir  was  constructed,  might  law- 
"  fully  have  used  that  close  for  any  purpose  for  which  it 
"  might  in  the  ordinary  course  of  the  enjoyment  of  land  be 
"  used ;  and  if,  in  what  I  may  term  the  natural  user  of  that 
'*  land,  there  had  been  any  accimiulation  of  water,  either  oa 
"  the  surface  or  underground,  and  if,  by  the  operation  of  the 
"  laws  of  nature,  that  accumulation  of  water  had  passed  off 
"  into  the  close  occupied  by  the  plaintiff,  the  plaintiff  could 
"  not  have  complained  that  that  result  had  taken  place.  If 
"  he  had  desired  to  guard  himself  against  it,  it  would  have 
"  lain  upon  him  to  have  done  so,  by  leaving,  or  by  interpose 
"  ing,  some  barrier  between  his  dose  and  the  close  of  the  de« 
"  fendants  in  order  to  have  prevented  that  operation  of  tha 
"  laws  of  nature." 

The  test  here  proposed  is  whether  the  accumulation  took 
place  in  the  course  of  the  natural  user  of  the  dose.  Now  it 
is  veiy  obvious  that  the  most  natural  user  of  land  is  for  tha 
purposes  of  agriculture,  and  that  in  England,  until  the  sum- 
xner  of  1868,  it  never  entered  into  the  head  of  any  English- 
man that  the  storing  up  of  large  quantities  of  water  could  bd 
essential  to  agriculture.  How  does  the  case  stand  here  ?  Such 
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storing  is  absolutely  essential  to  the    simple  agriculture  of       1871. 

-  1         mi_  •  1  <•       .1 1  1     February  1 3. 

the  people.  Ihis  cannot  be  put  more  forcibly  or  more  truly  )j.  a.  No7i6% 
than  it  has  been  put  by  the  Civil  Judge.  Laws,  older  than  ofl^^^' 
the  Muhammadan  domination,  as  old  as  authentic  history, 
have  recognized  the  primary  necessit}'-  of  such  tanks  and  de- 
clared the  destruction  of  them  the  greatest  of  crimes,  and  for 
the  obvious  reason  that  they  are  the  well  spring  of  a  people's 
life«  Surely  the  storing  up  of  water  is  no  mere  artificial  user 
of  Indian  land,  but  the  only  possible  mode  of  natural  user. 
Looking,  therefore,  at  the  principle  of  this  case  and  not  merely 
at  its  form,  I  am  clearly  of  opinion  that  there  is  no  right  to 
compensation  simply  because  of  damage  from  an  escape. 
The  rule  upon  which  the  relative  rights  of  men  are  to  be  de- 
termined is  no  mere  unbending  formula.  The  existence  of 
men  in  society  requires  that  each  should  sacrifice  a  portion 
of  Ins  abstract  rights  to  permit  of  the  co*existence  of  others. 
This  has,  of  course,  been  constantly  recognized.  In  this,  as 
in  so  many  other  cases,  the  formal  rule  of  law  is  to  be  drawn 
from  the  matter  of  which  it  is  the  regulating  principle.  In 
Tippingv.St  Helen's  Smelting  Co.i<0  (at  p.  650,11  H.L.C.)  the 
necessities  of  commerce  are  admitted  as  a  groimd  for  compel- 
ling persons  in  a  populous  town  to  put  up  with  poisonous 
vapours,  although  the  superior  sanctity  of  property,  always 

in  England  better  considered  than  life  or  limb,  is  duly  assert- 
ed at  page  651.  In  Cavey  v.  Lidbetter,  13  C.  B.  N.  S.  476, 
the  Chief  Justice  points  out  the  influence  of  time,  place  and 
circumstance  upon  the  question  of  nuisance.  In  Bamford  v. 
Tumley,  3  B.  &  S.  66,  all  the  Judges  recognize  the  doctrine. 
At  the  close  of  the  judgment  in  the  Exchequer  Chamber  in 
this  very  case,  the  necessities  of  traffic  upon  the  highway,  and 
of  trade  and  commerce,  are  recognized  as  grounds  for  the  more 
limited  duty  imposed  upon  carriers  and  people  throwing 
down  packages  from  wharves.  Whether  volenti  nonfii  in- 
iuria  can  be  regarded  as  an  explanation  of  the  diversity 
where  people  are  not  fed  by  ravens,  and  where  it  is  scarcely 
a  matter  of  choice  with  a  London  clerk,  or  laborer,  whether  he 
will  go  into  the  St.  Eatherine's  Docks  or  not,  is  another  ques^ 
tion.  The  true  reason  of  the  rule  is  that  although  not  an 
immediate,  national  economy,  wealth  and  prosperity,  with  all 

(a)  11  H.  L.  C.  943, 
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1871.       other  objects  of  man's  ethical  mterests,  are  mediate  sources  of 

O/1870.  have  an  important  influence  upon  the  construction  of  legal 
propositions.  In  the  present  case  I  say — ^Agriculture  is  tha 
oldest  of  arts.  It  is  still  the  one  of  the  greatest  primary  im- 
portance. Human  life  cannot  subsist  without  it,  and,  despite 
the  Lord  Chancellor,  human  life  is  more  important  than  pro* 
perty.  This  art,  in  the  country  from  which  this  case  comes« 
is  impossible  without  tanks  by  which  water  is  to  be  stored  to 
meet  the  terrible  drought  which,  in  their  absence,  would 
wither  every  blade  of  grass,  destroy  the  cattle  and  render 
future  culture  impossible.  This  paramoimt  human  interest 
requires  that  a  certain  amount  of  risk  should  be  incurred  by 
those  who,  for  the  purposes  of  gain  or  otherwise,  resort  to  a 
country  of  which  this  is  the  normal  condition.  They  must 
put  up  with  the  inconveniences.  They  have  a  perfect  right 
to  require  that  they  shall  not  be  injured  by  the  negligence  of 
other  people,  but  they  have  no  right  to  be  secured,  at  all 
events,  against  consequences  residting  from  the  natural  user  of 
the  land  and  the  changeable  character  of  the  climate.  To 
impose  such  a  duty  upon  a  landlord  here,  because  it  has 
been  imposed  elsewhere  upon  men  who  store  up  matter  which 
may  be  dangerous  and  is  not  necessary,  is  to  disregard  the 
very  principle  upon  which  that  duty  was  imposed.  These 
observations  are  sufficient  for  the  disposal  of  the  only  question 
put  in  issue  against  the  appellants,  and  I  only  remark  upon 
the  question  of  negligence  because  the  Civil  Judge  has  done 
so.    My  remarks  shall  be  very  few. 

As  to  the  sufficiency  of  the  precautions  to  be  used,  he 
will  not  find  the  English  cases  so  clear  as  he  seems  to  have 
imagined.  In  Withers  v.  North  Kent  R.  Co.ffl)  there  was  a 
decision  to  the  effect  stated.  The  Regular  Reporter,  however, 
has  judiciously  omitted  it,  and  because  he,  as  well  as  the  Privy 
Council  (1  Moo.  P.  C.  N.  S.  101)  was  unable  to  reconcile  it  with 
one  which  was  decided  within  three  weeks  (Ruck  v.  WiUiams, 
3  H.  &  N.  308).  The  doctrine  of  normal  and  abnormal  is 
pushed  to  an  extraordinary  length  in  that  case,  and  the  only  in- 
ference which  it  seems  possible  to  draw  is  that  Commissioners 
of  sewers  are  bound  to  greater  foresight  than  Railway  Com-» 

(tf)  27  L.  J.  (Ex.)  417, 
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panies.  The  doctrine  ofthePrivyCouncil  case  agam,not  by  any  Wi.  . 
means  going  to  the  length  of  the  case  in  the  Exchequer,  was  ^  ^  iVb7l08 
disapproved  of  in  Czech  v.  General  Steam  yavigaiion  Co.L.  R.  ^/^^^9: — 
3  C.  P,  14-16,  where  Willes,  J.  declares  that  the  throwing  the 
burden  of  proof  on  the  Railway  Company,  simply  on  account 
of  the  accident,  was  wrong  in  the  opinion  of  Erie,  C.  J.  It 
cannot  be  said,  therefore,  that  the  English  doctrine  is  in  a 
very  settled  state.  It  certainly  seems  that  if  a  passenger 
injured  by  a  Railway  Company  is  required  to  prove  that 
there  was  negligence,  that  Company  being  carriers  for  hire, 
the  rule  cannot  reasonably  be  otherwise.  Where  without 
any  contractual  relation  a  man  is  to  be  made  liable  for  culpa 
in  the  non-performance  of  the  duty  "of  exercisiog  in  his  habi- 
tual conduct  a  certain  foresight  and  circumspection,  of  espe- 
cially  abstaining  from  operating  hurtfuUy  upon  the  property 
of  others.  He  who  acts  in  contrariety  to  this  civic  duty, 
without  any  definite  design  whatever  is  found  in  culpa" 
Holtzendorff.  Encyclopddie  II.  242.  K,  therefore,  the  ques- 
tion of  negligence  had  been  in  issue,  I  should  consider  it  not 
proved.  The  finding  of  the  Civil  Judge  on  this  point  was 
not  contested  at  the  bar.  For  the  same  reason  I  do  not 
think  it  necessary  to  consider  what  construction  ought  to  be 
put  upon  the  passage  at  the  close  of  the  Lord  Chancellor's 
Judgment  in  Tipping  v.  8t  Helen's  Smelting  CoA«)  with  res- 
pect to  prescription,  or  to  consider  what  influence  the  anti- 
quity of  the  tanks  ought  to  have  upon  this  question. 

My  conclusions  are,  that,  on  the  true  understanding  of 
the  case  of  Fletcher  v.  Rylands,  the  Civil  Judge's  decree  is 
right.  That,  if  otherwise,  the  imposing  of  such  a  duty  upon 
a  landowner  is  forbidden  by  precisely  the  same  principles  as 
have  forbidden  the  imposition  upon  Wharfingers,  Railway 
CGmpanies  and  Shipowners.  That  this  attempt  would  never 
have  been  made  if  the  final  decision  had  rested  with  Judges 
conversant  with  the  necessities  of  the  country,  and  that  it 
has  only  been  made  in  the  hope  that  such  a  rule  may  be 
imposed  elsewhere  by  Judges  not  so  conversant. 

It  is  my  hope  and  belief  that  that  attempt  will  not  be 
Buccessfiil.  If  it  is,  I  can  imagine  nothing  more  calamitous 
to  the  Hindu  than  what  is  called  opening  up  the  resources 

(a)  11  H.  L.  C.  642. 
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197I-        ol  the  coimtiry.    Either  he  must  throw  his  land  out  of  coUx- 

M,  A,  Noi  168  vation,  or,  withoat  proof  of  any  negligenoe  ou  his  side,  be  eom- 

of  1870^      pftlkd  to  isoiapeDsate  for  daoiageB,  resulting  fitm  natozal 

cultivation^  to  works  centuries  in  advance  of  his  immediaie 

.sodal  necessities  and  expensive  beyond  any  which  these  ae- 

tuaL  necessities  would  have  generated. 

I  entertain  neither  doubt  nor  hesitation  in  dismissing 
this  appeal  with  costs. 

Innes,  J. — ^This  was  a  suit  for  damages  for  desiruc* 
tion  of  portions  of  a  railwayi  occasioned  by  tiie  bursting  oif 
certain  reservoirs  of  water  belongmg  to  defenxiant. 

The  suit  was  in  the  first  instance  dismissed  by  the  Civil 
Judge,  on  the  ground  that  there  was  no  cause  of  action,  as 
there  had  been  no  allegation  of  negligence. 

On  appeal  the  suit  was  remanded,  Hr.  Justice  BitUeston 
and  I,  before  whom  the  appeal  came,  being  of  opi- 
nion that,  on  the  case  stated,  which  was  not  denied  by 
the  defendant,  there  was  a  cause  of  action  set  out,  as  reser*- 
voirs  of  water  are  liable  to  burst  and  do  mischief,  and,  accord- 
ing  to  the  rule  laid  down  in  Fletcher  v.  JRylands,  the  keeping 
of  what  is  likely  if  it  escapes  to  prove  dangerous  to  others  is 
at  the  peril  of  the  keeper,  subject  of  course  to  certain  de- 
fences which  it  is  open  to  him  to  set  up  accordiog  to  the 
circumstances.  The  Civil  Judge  has  now,  after  trial,  dismiss- 
ed pladntiflTs  suit  on  the  groimd  that  the  tanks  which  burst 
are  tanks  used  for  purposes  of  irrigation,  that  they  are  neces. 
sary  for  the  existence  ot  the  surrounding  population ;  that 
the  defendant  is  not  bound  at  his  peril  to  keep  the  water 
in ;  that  the  duty  east  upon  him  was  only  to  uito  reasonable 
care  ;  that  he  did  use  reasonable  care  sufficient  for  all 
ordinary  occasions ;  and  that  the  tanks  burst  by  reason  of  a 
extraordinary  fall  of  rain,  such  as  had  not  been  known  for 
several  years,  a^d  against  which  defendant  coidd  not  be  ex- 
pected to  provide.  In  appeal  the  point  ti^en  is  that  a  person 
in  the  position  of  de&ndant  in  respect  of  these]  tanks,  is  an 
insurer,  and  is  bound  to  prevent  or  answer  for  l^e  damages 
arising  from  the  escape  of  the  warier. 

If  a  man  causes  injitty  to  another  and  damage  follows,  he 
iaaasweraUe  for  tiie  act  from*  whidi  the  injury  has  arisen,  if 
he  could  have  avoided  it.  % 
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About  tiie  damage  m  tbis  case  there  is^  no  qaesibfi.         Ilfi. 
Then  waa  thero  injury  f  Was  there,  by  any  avoidable  act  cor  ^  ^  ^I*7q< 
omiasion  of  defendant,  a  breach  of  an  obligation  dne  te.    qfivio. 
theplaintiffef 

What  is  the  obligation  of  defendant  as,  to  keeping 
these  tanks  from  bursting  and  causing  mischief  ?  The  tanks 
are  ancient.  They  are  maintained,  as  they  have  been  im- 
memorially  used,  for  the  purposes  of  irrigation  according  to  a 
sjBtem  in  use  throughout  this  part  of  Inc^  The  State  is 
the  general  landlord,  but  in  some  parts  of  the  country  it  has 
made  over  certain  of  its  righte  as  lancflord  to  atamiudArs  like 
the  defendant,  who  thus  become  vested  with  the  duties  of 
management  which  previously  appertained  to  the  State.  One 
of  the  duties  which  the  Stiate  has  always  recognized  as  apper- 
taining to  itself  is  the  maintenanee  of  old  and  the  extension, 
wherever  practicable,  of  new  works  of  irrigationr  The  reason 
is  obvious.  Where  works  of  irrigation  are  in  existence,  a 
population  gradually  gathers  in  the  neighboiurhood,  and  land 
is  taken  up  and  brought  under  cultivation  on  the  fedth  of  the 
works  being  maintained.  Water  brings  with  it  abundance  in 
good  seasons  and  enables  provision  to  be  made  against  seasons 
of  scarcity.  If  the  maintenance  of  these  works  is  abandon- 
ed, the  population  dwindles  with  the   diminution  of   the 

• 

means  of  subsistence,  becomes  impoverished,  and  finally  dis* 
appears.  The  State  also  suffers  in  the  loss  of  revenue  which 
follows  the  diminution  of  abundance.  When,  therefore,  irri- 
gation works  have  been  constituted  and  maintained  and 
proved  conducive  to  the  increase  of  population  and  wealth, 
it  seems  obvious  that  their  maintenance  ought  to  be  con- 
tinued ;  and  that  the  State,  iil  recognizing  its  duty  to  maintain 
them,  has  acted  up6n  the  view  that  their  midntenanoe 
is  neoessary  to  tiie  prosperity  and  advancement  of  the 
country.  The  tanks  of  this  defendant  are  in  the  same  position, 
in  this  respect,  as  the  other  works  under  the  drreet  manage- 
ment of  the  State.  Now,  it  appears^  to  me  that,  in  this  coun- 
tiy,  that  which  the  State  has,  in  the  interests  of  the  communi- 
ty, taken  upon  it  to  maintain,  it  has  impressed  with  the 
character  of  lawfulness,  and  although  the  maintenance  of  it 
may  be,  in  some  particular  drcumstanoes,  dangerous  to  the 
interests  of  private  persons,  it  is,  by  the  character  which  the 
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1^^       Stete,  acting  for  the  comnasmty,  bas  imprcoDod  upon  it,reiiior« 

M  A  Aa>i08  ^  ^^^^''''^  ^  ^^^''^^  ^  dangeroos  and  noziooa  things  whidi 
' #/ 1  W0>  a  man  brings  and  keepa  at  his  peril,  ''whether"  (as  ex- 
pressed hy  Blackbnm,  J.  in  FleUher  t.  Rylands  L.  R. 
1  Ex,  280)  "  the  things  so  brought  be  beasts,  or  water,  or  filth; 
or  stenches,"  and  is  properly  placed  on  a  footing  with  the 
class  of  dangerous  trades  and  oocapations  in  England  for 
which  thero  is  legislative  sanctioiL  In  such  cases  what  is 
authorized  to  be  done  must  be  done  in  a  carefiil  manner.  This 
is  the  whole  obligation.  In  other  words,  negligence  causing 
damage  gives  a  cause  of  action,  but  unless  there  be  n^ligence 
thero  is  no  action  for  damage  caused  by  acts  within  the  scope 
of  the  express,  or  necessarily  implied  authority  conferred  by 
the  law.  See  Jimes  v.  Festiniog  R.  Co,  37.  L.  J.  Q.  B.  214,  (jxk 
which  Vaughan  v.  (Iir  Tafi  Vale  R,  Co.  is  quoted)  and  the  re- 
cent case  of  Smith  v.  London  8.  Western  R.  Co.  roported  in 
40  L.  J.  C.  P.,  21,  decided  in  the  Exchequer  Chamber.  Now 
it  is  conceded  that  in  this  case  the  defendant  had  so  main- 
tained the  tanks  up  to  the  date  of  the  damage  occurring, 
that  for  20  years  they  had  not  burst,  and  the  evidence  shows 
that,  but  for  the  extraordinary  rainfSsJl,  thero  was  no  reason 

for  approhension.  They  were  of  the  ordinary  construction 
of  most  of  the  Government  tanks,  but  it  is  conceded  that 
some  tanks  have  stone  weirs  which  offer  greater  security  for 
the  gradual  escape  of  an  unusual  influx  of  water  than  those  of 
these  tanks.  But  I  agree  with  the  Judge  that  defendant  was 
not  boimd  to  avail  himself  of  the  last  results  of  science,  and 
that  thero  was  no  want  on  his  part  of  proper  caro  and  pre- 
caution. 

For  the  reasons  just  given,  I  think  that  the  naturo  of 
these  tanks,  as  shown  in  the  defence,  is  such  as  to  exempt 
defendant  from  responsibility  for  damage  caused  in  the 
maintenance  of  them,  unless  there  has  been  negligence  on  his 
part  giving  occasion  to  the  damage.  There  has  clearly  been 
no  negligence,  and  I  agree  in  dismissing  this  appeal  with 
costs. 

Appeal  dismissed. 
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Criminal  Begtdar  Appeal  No.  116  of  1871. 
Ex^a/rte  MahalikqaitAn. 


-*.  L- 


A  Civil  Qoxixt  has  no  power  to  make  an  order,  under  Section  170  of 
the  Criminal  Procedure  Code,  sanctioning  a  proeecution  for  an  offence 
d6kiuhftted  1)efore  the  Court  of  the  Principal  Sadi-  Amfn  oh  the  Small 
QnisB  Side,  that  Court  not  being  subordhiate  to  the  Civil  Court 

f^PHJS  wad  a  petition  against  the  sentence  of  the  Court  of       187 1« 
•*•    Sefision  of  Saleto,  in  Caj&e  No.  23  of  th6  Calendar  for  1871.  cTK^Itno. 

Sloan  for  the  appellant,  the  prisoner.  ll6o/i87i. 

The  facts  of  the  case  and  the  arguments  of  counsel  are 
fulljr  stated  in  the  following 

JUDQMBNT: — ^The  appellant  in  this  case  has  been  con- 
victed, under  Sections  463,  467  and  471  of  the  Penal  Code, 
of  the  offences  of  foiging  a  document  purporting  to  be  a 
bond  for  Rupees  100,  executed  by  the  1st  witness  for  the 
prosecution,  and  fraudulently  using  the  said  bond,  and  it  is 
objected,  in  the  appeal  against  the  validity  of  the  conviction, 
that  the  order  of  the  Civil  Court  of  Salem  sanctioning  the 
prosecution  was  insufficient  to  give  jurisdiction  to  entertain 
the  chaiges. 

The  material  facts  are,  that  the  document  was  given  in 
evidence  In  a  suit  brought  upon  it  on  the  Small  Cause  Side 
of  th6  Principal  Sadr  Amfn's  Court  of  SaJem,  and  that  Court 
considered  it  to  be  a  forgery  and  dismissed  the  suit.  Not 
long  afterwards  the  Principal  Sadr  Amines  Court  was  abol- 
ished, and  the  defendant  then  addressed  his  petition  for  leave 
to  institute  Criminal  Proceedings  against  the  appellant  for 
the  forgery  to  the  Gvil  Court  of  Saiem,  and  thereupon  the 
order  in  question  was  made. 

Mr.  Sloan,  for  the  appellant,  contends  that  the  Principal 
Sadr  Amin  exerdising  Sniall  Cause  jurisdiction  was  not  a 
Court  subordinate  to  the  Civil  Court,  and  if  this  contention 
is  right,  the  order  in  question  was  undoubtedly  iDeffectual, 
and  the  Criminal  Proceedings  against  the  appellant  are 
ah  iniJbia  nugatory  ;  for  Section  170  of  the  Code  of  Crimi- 
nal Procedui*e  enacts  that  such  charges  "  shall  not  be  enter- 
**  tinned  in  any  Criminal  Court,  except  with  the  sanctibh  of 
'*  th^  Ootirt  in  which  tiie  dofciiiiient  was  given  in  evidjfeiice,  or 
**  of  some  Court  to  which  such  Court  is  subordinate," 

• 

(a)    Present :— Scotland,  C.  J.  and  Kindoraley,  3. 
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1871.  We  are  of  opinion  that  the  objection  ie  a  good  one. 

a  JL  A.  No.  ^^  ^™^  'subordinate'  in  thatSection  was  intended, we  think, 
116  0/1871.  to  be  understood  in  the  sense  of  subjection  to  the  jurisdic- 
tion or  control,  and  in  the  exercise  of  the  jurisdiction  and 
powers  provided  for  by  the  Small  Causes  Courts'  Act,  No.  XI 
of  1865,  those  Courts  are  not  in  any  way  made  subject  to  the 
jurisdiction  or  control  of  the  Civil  Courts.  The  only  exist- 
ing Court  to  which  they  are  in  this  sense  subordinate  is  the 
High  Court  (see  Sections  46  and  53).  Then,  does  it  make 
any  difference  in  this  case  that  the  officer  who  disposed  of 
the  suit  in  the  exercise  of  Small  Cause  jurisdiction  was  sub- 
ordinate to  the  Civil  Court  in  his  judicial  capacity  of  Prin- 
cipal Sadr  Amln  ?  We  think  not.  A  distinct  appointment 
was  necessary  to  empower  him  to  exercise  such  jurisdiction, 
and,  when  he  acted  judicially  by  virtue  of  that  appointment, 
he  did  so,  in  our  opinion,  for  all  purposes  and  in  every  res- 
pect as  a  Judge  of  a  Court  of  Small  Causes,  quite  indepen- 
dently of  his  functions  aa  a  Principal  Sadr  Amfn. 

This  view  of  the  position  of  Judges  of  Courts  of  Small 

Causes,  with  reference  to  the  Civil  Courts,  has  been  several 
times  recognized  and  acted  upon  in  Proceedings  of  this  Court, 
and  the  recent  decision  in  the  case  of  Ndrdyana  Malya  v. 
Oovi/nd  Shetty,  6  M.  H.]^C.  Reps.  18,  bears  directly  in  support 
of  it. 

We  are,  consequently,  of  opinion  that  the  objection  is 
fiEttal  to  the  conviction  and  sentence,  and  that  they  must  be 
annulled  and  the  prisoner  set  at  liberty. 


^VjftUBtt  SuriiOriction.  (a) 

Referred  Case  No.  70  of  1870. 

ChKNOULVA  Ra'TA  MUDALl 

againet 
Thangatchi  Amma'l  and  others. 

An  action  lies  in  a  Small  Cauae  Court  for  the  recovery  of  costs 
incumed  by  the  plaintiff  in  a  suit  to  compel  registration  of  a  dooomentb 

1871.      fllHIS  was  a  case  referred  for  the  opinion  of  the  High  Court 
A  o.  Jh.  Vo         ^y  ^*  Narasimhulu  N&yudu,  the  District  Munsif  of  Chin- 
^/'^»y<>-      gleput,  in  Suit  No.  181  of  1870. 

(a)   Present  :— Scotland,  C.  J.,  HoUoway  and  Kindersleyi  J.  J. 
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Plaintiff  Bued  to  recover  the  amount  of  costs  incurred       1871. 
by  him  in  compelling  registration  of  a  document  executed  jj.  o.  .Nq'io 
to  him  by  defendants,  the  Court  which  compelled  the  regis-     ^/  ^^^Q- 
tration  having  refused  to  grant  costs.    The  District  Munsif 
was  of  opinion  that  the  suit  would  not  lie,  but  he  referred 
the  question, — "  Whether  a  suit  for  the  recovery  of  costs, 
incurred  by  a  party  in  the  course  of  obtaining  the  registra- 
tion of  a  document,  against  the  person  who  executed  it,  but 
who  refused  to  get  it  registered,  can  be  entertained  in  a 
Small  Causes  Court,  when  the  District  Court  has  not  allowed 
the  said  costs  ?" 

No  counsel  were  instructed. 

The  Court  delivered  the  following  judgments. 

HOLLOWAY,  J. — ^The  question  is  whether  the  plaintiff 
can  recover  in  the  Small  Causes  Court  the  costs  incurred  in 
compelling  registration.  The  general  ru}e  is  that  costs,  where 
adjudicable  upon,  are  not  an  element  in  calculating  damages. 

Under  the  Registration  Act  it  has  several  times  been 
decided  that  costs  cannot  be  given,  and  in  the  present  case 
they  were  not  given. 

It  seems,  therefore,  that  if  the  transaction  between  the 
parties  imported  an  obligation  to  get  the  document  registered,, 
and,  through  refusal  to  perform  it,'  the  plaintiff  was  pu^  ta 
the  costs  in  the  suit  rendered  necessaxy  by  defendants' 
breach,  those  costs  are  recoverable  in  the  Small  Causes  Court. 

KiNDEBSLET,  J. — I  am  inclined  to  concur  in  this  opi- 
nion. As  the  Civil  Court  had  no  power  to  ma^e  any  order 
for  costs,  there  seems  to  be  no  sound  objection  to  the  re- 
covery of  costs  by  a  separate  suit 

Scotland,  C,  J. — I  think  that  the  suit  was  maintain- 
able. The  District  Court  had  no  power  to  grant  the  costs  of 
the  special  remedy  provided  by  the  Registration  Act  XX  of 
1866,  and  I  do  not  see  anything:  in  the  Act  to  preclude  the 
plaintiff,  who  has  been  improperly  driven  to  pursue  that  re- 
medy, seeking  to  recover  i^e  npcessary  expense  to  which  h^ 
has  "been  put« 

The  suit  then  is  really  one  for  damages,  and  assuming^ 
the  sums  claimed  to  have  been  reasonably  expended  ia  the 
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1871.       propjBr  conduct  of  the  ProceecUnga,  necessary  under  the  Act, 

A  d^iTo.  70  ^  apprehend  the  plaintiff  is  entitled  to  recover  those  sypoas,  on 

g/  1^70'    the  general  principle  that  they  w:e  the  damages  direptly  and^ 

proximately  consequent  upon  a  legi^  injury  carused  Vy  the 

conduct  of  the  defendant. 

It  seems  to  me  that  out  cf  ihe  contract  to  sell  and 
transfer  the  defendant's  title  to  the  property  by  a  wriMen' 
vnstrumeTU,  there  necessarily  arose  the  implication  of  the 
duty  to  do  what  on  his  part  was  required,  in  order  to  effect 
registration  (see  Section  36),  without  which  the  instrument 
could  not  be  effectual  to  pass  the  title  in  accordance  with 
the  contract. 

Upon  the  ground,  therefore,  that  the  defendant's  refusal 
to  appear  and  acknowledge  his  execution  of  the  instrument, 
which  prevented  registration,  was  a  breach  of  hisi  obligation 
in  that  behalf  under  the  contract  of  sale,  and  consequently 
a  legal  injury  to  the  plaintiff,  I  give  my  opinion  ii^  the  affir- 
mative on  the  question  referred. 


appellatt  Stirtsniittiou,  (a) 

special  Appeal  No.  474  of  1870. 

Wannathan  Kandile  Chiruthai.  Special  AppeUanL 
Eetakadath  Ptdel  Kurup Spe4dal  Beapondent 

Plaiptiff  Bued  to  recover  certain  land  in  virtue  of  an  alleged  gift 
from  her  deceased  husband.  The  parties  were  subject  to  the  Marumak- 
kattdyam  law.  The  facts  were,  that,  the  land- beiAg  in  the  hands  of 
tenants,  a  deed  of  gift  with  the  counterpart  lease  was  delivered  by  the 
donor  to  the  plaintiff.  It  did  not  appear  that  there  were.apy  title- 
deeds  belonging  to  the  property.  J^e^rf,  reversing  the  decision^  of  the 
Pxincipi^  Sw  Arofn,  thati  the  rule  of  law  applicable  is  that  a  gift  is 
perfectly  valid  if  such  delivery  is  made  as  the  nature  of  tl^^  object  pejr^. 
mits,  and  that  this  had  been  done  in  the  present  case, 

mJ\9     npEHS  ^TO&  a  Special  Appeal  against  the  decision  of  K.  R. 

A  A.  No.  iii  •*■    Krishna.  Mjfoon,  the  Principal  Sadr  Amin  of  Tellicheny, 

''■^^^^^'     in  Regular  Appeal  No.  261  of  1869,  reversing  the  decree  of 

the  Court  of  the  District  Munsif  of  Badagara  in  Original 

SuiiiNo.  268of  1867. 

The  suit  was  brought  to  recover  certain  land  with  arxnearSc 
of  rent.    The  plaint    stated    that  the  land    in  question 

(a)  Present:— HoUoway  an4 .^.iipderBley,  J.  J- 
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vas  th&  j^nm  cf  plamtiff's.  deceased  husb&nd,  PooaralAm  la^lFi. 
Kuieti  ^urup  ;  ^hai  in  Kanny  1033  (1857-8)  he  demised  it  on  ^  j^tvo^^47i 
kuyikipam  to  the  secoi^d  defendant^  subject  to  a  certain  *>/^^^^^ 
rent,  and  obtained  a  marup&tom  deed  from  him ;  that  sub* 
sequently,  in  Eanny  1034,  the  saijd  P.  Eutti  Kurup  convey-- 
ed  the  jenm  right  to  this  land  tp  his  -wife,  the  sadd  plaintiff^ 
\>y  deed  of  gift,  and  delivered  to  her  the  aforesaid  marup£- 
tom;  that  the  second  defendant  paid  rent  to  plaintiff  up  to 
Kanny  108»;  that  in  Kanny  103&  the  wd  P.  Kutti  Kurup 
adopted  the  first  defendant  and  died  the  following  year;  that 
after  l^e  death  of  the  said  P.  Kutti  Kurup,  the  second 
defendant  at  the  suggestion  of  the  first  defendant  refused  to 
pay  rent  to  plaintiff.  The  defendants  denied  that  any  such 
deed  of  gift  as  alleged  in  the  plaint  had  been  executed,  aiidf 
pleaded  that  even  if  a  deed  of  gift  had  beeu  executed  to 
plaintiff  by  the  deceased  P.  Kutti  Kurup,  it  was  invalid^ 
because  the  plaintiff  had  not  been  put  in  possession  of  the 
property. 

The  Court  of  First  Instance  decreed  for  tiie  plaintiff 

The  first  defendant  appealed. 

The  judgment  of  the  Appellate  Court  qontained  the 
foUowiog: — 

"  It  is  admitted  on  all  hands  that  the  subject-matter  of 
the  gift  was  not  at  its  date  in  the  possession  of'  the  donor, 
and  that  no<  possession  was  given  to  the  donee  to  complete 
the  transaction^  It  is  also  conceded  that  the  title-deeds  of 
the  lands- whieh  the  donor  then  professed  to  alienate  were 
not  given  to  the  donee,  and  that  the  land  was  then  in  the> 
actual  possession  of  2nd  defendant,  who  had  acquired  a. 
kuyikibiaie^  right  over  the  land  from- the  donor  about^  one 
year  prior  to  the  alleged  gift*  This  is*  thus  a  case  in  which: 
a  person  exeouted  a  deed  of  gift  in  fiGivor  of'  his  new  wife> 
oonferring  upon  her  the  proprietary  right  to  certain  landi»i 
of  which  he  was  not  in  possession,  but  to  recov^  which^ 
after  some  11  yeaars,  subject  to  the  payment  of  the  value  of, 
improvements,  he  had  a  legal  right.  Whether  under  sucL 
circumstances  the  donee  haa  or  has  not  a  legal  right  to  re- 
cover the  lands  on  the  strength  of ^this  gift  is  tbe^solje  ques« 
tioii  for  dptenniqfttion,  and  I  am  unable  to  concur  in  the 
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1871.  Mnnsif  s  opinion  upon  this  question  of  law.  The  parties 
&  A.  No.  474  ^^  subject  to  the  Marumakkatt&yam  law,  which  is  but  a 
O/1870.  branch  of  the,  Hindu  Law.  By  this  law  acceptance  and 
seizin  on  the  part  of  the  donee  are  as  necessary  as  relin- 
quishment on  the  part  of  the  donor,  and  no  right  is  there- 
fore complete  without  seizin.  To  constitute  a  gifi>  posses* 
sion  must  have  been  conferred,  and  consequently,  the  gift,  on 
the  strength  of  which  plaintiff  seeks  to  recover  the  paramba, 
is  wholly  invalid,  and  her  suit  must  therefore  be  dismissed." 

The  plaintiff  preferred  a  special  appeal  on  the  ground 
that  the  deed  of  gift,  exhibit  B,  was  valid. 


The  Acting  Advocate  Qeneral  for  the  Spedal  Appe- 
lant, the  plaintiff. 

KaruvMara  M^non  for  the  Special  Respondent,  the 
first  defendant 

The  Court  delivered  the  following 

JuDOMEirr : — In  the  present  case  we  are  not  encum- 
bered with  any  question  of  fraud  upon  the  family,  for  there 
is  no  family.  The  gift  was  made  by  the  last  survivors.  In 
strictness,  too,  there  is  no  question  of  Hindu  law,  for  if  Malar 
bar  law  is  a  branch  of  Hindu  law,  it  is  one  put  out  and 
separated  from  the  parent  stem  before  the  present  form 
of  written  Hindu  law  existed.  The  facts  are  that  a  piece  of 
land  was  in  the  hands  of  tenants,  that  a  deed  of  gift  with  the 
counterpart,  the  badge  of  the  relation  of  landlord  and  tenant, 
was  delivered  to  the  plaintiff.  As  to  the  non-deliveiy  of 
title-deeds,  it  does  not  appear  that  there  were  any,  for  none 
are  produced.  To  uphold  the  decree  of  the  Principal  Sadr 
Amfn  would,  therefore,  be  to  decide  that  no  property  out- 
standing in  a  tenant  can  ever  be  given.  We  think  that  the 
sounder  rule,  and  we  are  unawaro  of  any  principles  which 
should  forbid  its  application  to  lialabar,  is  that  a  gift  ii 
perfectly  valid  if  such  delivery  is  made  as  the  nature  of  the 
object  permits,  and  we  are  satisfied  that  this  was  done  in  the 
present  case.  We  reverse  the  decree  of  the  Principal  Sadr 
Amfn,  restore  that  of  the  Munsif,  and  direct  that  the 
plaintiff  have  her  costs  from  the  defendants  throughout. 

Appe(d  aUawed. 
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9|i]icUate  JuriiQiiction.  (a) 

JRegular  Appeal  No.  69  of  1869. 

{CMl  Mis.  PetUiona  Noa.  100  &  125  of  1870.) 

HfRADA  Eariba'safpah Appellant. 

Oadioi  Muddappa  and  2  others BeeponderUa. 

To  render  an  arrangement^  oome  to  orally  for  the  payment  of  the 
balance  of  an  antecedent  debt  on  a  settlement  of  accounts,  available  in 
BQpport  da,  suit  hnxig^  after  the  expiration  of  the  period  of  limitation 
appucable  to  such  debt^  it  must  be  dearly  shown  to  have  amounted  to 
a  new  valid  contract  to  pay  the  balance,  which  extinguished  the  original 
oanae  of  action. 

Payments  unapplied  hj  either  the  debtor,  or  the  creditor,  should  be 
appropriated  to  the  earlier  items  making  up  ihe  debt  due.  This  rule  is 
not  impaired  by  the  decisions  in  the  cases  d  Mills  v.  Fowku  (6  Bing.  K. 
C.  4&6)  and  iVotA  v.  Hodgton  (6  DeG.  M.  ^  O.  474). 

THIS  was  a  Kegalar  Appeal  against  the  Decree  of  O.  B.       1871. 
Irvine,  the  Acting  Civil  Judge  of  Bell  ary,  in  Original  ^^"j^^  ^^ 
Suit  No.  4  of  1868.  '  of\m. 

Plaintiff  sued  to  recover  Rupees  36,686-8-0,  principal  ^^^^^^ 
and  interest  due  by  defendants  on  account  of  dealings  at 
plaintiff's  shop  up  to  5th  November  1865.  The  plaint  stat* 
ed  that,  on  the  23rd  October  1860,  the  second  defendant, 
with  ihe  consent  of  the  first  defendant  and  the  husband  of 
the  third  defendant,  adjusted  the  accounts,  when  the  defend- 
ants became  indebted  to  the  plaintiff  in  the  sum  of  Eiipees 
27,964-10-0.  That  by  subsequent  transactions,  extending 
to  6th  November  1865,  the  debt  was  increased  to  the 
amount  sued  for. 

The  defendants  pleaded  that  the  suit  was  barred  by  the 
Act  of  Limitations ;  that  they  had  had  no  dealings  with  the 
plaintiff  from  October  1860  to  1866,  nor  had  any  adjustment 
of  accounts  been  made  by  the  second  defendant ;  that  as  an 
arbitrator  in  Suit  No.  29  of  1865,  on  the  file  of  the  Qvil 
Court  of  Bellary,  the  plaintiff  declared  that  the  alleged 
trade  between  these  defendants  had  occuri'ed  in  February 
1863 ;  and  that  from  the  accounts  produced  by  the  plaintiff 
it  would  appear  that  the  dealings  between  plaintiff  and  de- 
fendants did  not  cease  in  November  1866,  but  were  con- 
tinued up  to  1867. 

(a)  Preoent  :*Scotland,  C.  J.  and  InneB,  J. 
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^/i'869.*  ^^         "  Th®  vakila  for  the  defendants  argued  that  the  suit  was 

{0,  M.  P.N08.  barred  under  Clause  9,  Section  1,  Act  XIV  of  1859,  eight 

O/1870.)      years  having  elapsed  from  the  date  of  the  alleged  settle- 

ment  of  the  accoutits  and  tile  date  of  plaint,    lliey  also 

referred  to  the  case  ef  Subhardtim  ^,  Xtxstulu  MuthMmi, 

3.  M«  &•  C*  378. 

The  plaintiff's  Takil  urged  that  the  suit  was  noi  barred^ 
beoause  the  accounts  sued  upon  were  bettreen  merchanta 
who  had  mutual  dealings,  and  that,  therefore,  Section  8  of  the 
Limitation  Act  applied,  and  the  period  of  limitation  should 
be  computed  from  November  18^5,  when  the  dealings 
ceased. 

It  is  quite  clear,  however,  that  there  were  no  mutual 
dealings  between  the  parties.  The  plaintiff's  vakil  admitt^ 
that  all  the  items  credited  to  the  defendants  were  payments 
in  liquidation  of  their  dealings  at  the  plaintiff's  shop,  which 
deaUngs  ^ere  shown  in  the  items  to  defendants'  debit. 
There  was  no  reciprocal  dealing  between  the  parties,  and 
I  therefore  ruled  that  the  limitation  must  bd  governed  by 
Clause  9,  Section  1  of  the  Act. 

The  suit  having  been  filed  on  the  28th  January  1868» 
the  different  items  from  October  1860  to  27th  January  1865 
are  all  barred.  From  this  last  date  to  5th  November  1865, 
the  plaintiff's  accounts,  produced  in  Court,  show  items  of 
receipt  and  disbursement,  from  which  the  Court  cannot 
conclude  that  the  defendants  are  indebted  to  the  plaintiff, 
and,  therefore,  for  this  period  there  is  no  cause  of  action. 

I  accordingly  dismiss  the  plaintiff's  suit  with  costs." 

The  plaintiff  appealed.  The  appeal  was  heard  on  the 
18th  February  1870,  when  the  judgment  of  the  Lower 
Court  was  confirmed.  A  Review  of  this  judgment  of  the 
High  Court  having  been  obtained  by  the  appellant,  the  case 
was  re-argued  by 

Mayne  for  the  appellant,  the  plaintiff. 

0^ Sullivan,  Miller,  and  Rdmachendrai^ar  for  the  i^s- 
pondents,  the  defendants. 
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The  Court  delivered  the  following  1871. 

Judgment: — In  this  case,  on  very  special  grounds,  a  57771^716 
review  at  the  instance  of  the  appellant  was  granted,  for  the  Pn^  l^^'  ^ 
purpose  of  determining  two  questions  which  were  not  rais-     loo ^  126 
ed  at  the  hearing  of  the  appeal:— (1)  Whether,  assuming*  it     ^^^^''^K 
proved  that  the  parties  met,  within  3  years  of  the  institu- 
tion of  the  suit,  at  the  striking  of  the  balance  stated  in  the 
accounts  produced  by  the  plaintiff,  and  that  the  defendants 
then»  after  looking  into  the  plaintiff's  books  of  account,  said 
that  the  entries  and  the  balance  were  all  right ;  those  facts 
constituted  a  settlement  of  account  which  gave  rise  to  anew 
cause  of  action,  and  so  gave  a  fresh  period  of  limitation 
within  which  to  sue  for  the  whole  debt: — (2.)  Whether  the 
plaintiff  was  entitled  to  apply  all  recent  payments  made 
by  the  defendants  to  the  earlier  items  of  his  account,  which 
were  barred  at  the  institution  of  the  suit,  and  so  entitle 
himself  to  recover  the  undischarged  debts  incurred  within  3 
years  of  the  suit. 

It  appears  from  the  plaintiff's  accounts  with  respect  to 
which  the  settlement  is  alleged  to  have  taken  place,  that 
they  consist,  on  the  debit  side,  of  a  number  of  charges 
against  the  defendants,  for  prices  of  goods  and  hundls  8old> 
running  over  several  months,  and  of  cash  advances  on  loan: 
and,  on  the  credit  side,  of  payments  received'  from  the  defend- 
ants^ on  account,  at  different  dates,  in  cash  and  by  means  of 
hundfa  In  its  facts,  therefore,  the  case  presented  is  this, 
the  ascertainment,  by  reference  to  the  plaintiff's  accounts,  of 
the  whole  amount  of  the  items  on  the  debit  side  and  of  the 
payments  on  account  credited  on  the  other  side,  and  the 
acknowledgment  of  the  balance  appearing  thereupon  to  be 
due.  In  other  word3,  a  case  of  part  payment,  at  intervals^ 
of  a  varying  debt,  and  the  admission  of  the  correctness  of 
the  entries  in  the  plaintiff's  books,  and  the  balance  shown 
by  thenu 

In  ai^juing  on  the  first  question,  the  learned  counsel  for 

the  appellant  cited  several  English  decisions  upholding  the 

soffloieiKgr'  of  oral  acknowledgments  to  support  the  common 

couai  onr  an  account  stated,  for  the  purpose  of  showing  that 

what  had  taken  place  between  the  plaintiff  and  defbndants 

was  a  sufficient  settlement  of  account  to  support  such  a 

27 
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1871.       count.    Of  this  there  can  (as  we  said  at  the  time  of  the 
Jt.  A.  Nfi,  69  a^rgument)  be  no  doubt,  as  it  evidences  an  admission  of  the 
^f  ^^^^'    balance  beinir  due.    It  has  been  lonir  settled  that  the  simple 
100  ^  125  acknowledgment  of  a  d^bt,  evidencing  a  promise  to  pay,  is 
of  1870.)    0pough  to  support  such  H  cou  lb,  whether  made  orally  or  in 
writing.    It  was  laid  down  by  Lord  EUenborough  in  Bigh- 
more  v.  Primrose,  5  M.  &  S.  65,  that  "  the  count  does  not 
import  a  mutuality  of  account/'  and  in  Knowles  v.  Mitchell, 
13  East,  249,  that  *'  if  there  were  an  acknowledgment  by  the 
defendant  of  a  debt  due  upon  any  account,  it  was  sufficient 
to  enable  the  plaintiff  to  recover  upon  the  count  for  an  ac- 
count stated." — ^And  by  Mr.  Baron  Parke  in  Porter  v.  Cooper^ 
1  Cr.  M.  &  B.  394,  that  "if  there  is  an  admission  of  a 
sum  of  money  being  due  for  which  an  action  would  lie,  that 
will  be  evidence  to  go  to  the  jury  on  the  count  on  an  ac- 
count stated."     It  is  equally  dear  that  before  Lord  Tenter- 
den's  Acb  a  bare  oral  acknowledgment,  sufficient  to  support 
such  a  count,  would,  on  the  same  principle,  take  a  case  out 
of  the  Statute  of  limitations.    Tanner  v.  Smart,  6  B.  &  C. 
603. 

But  in  England  under  that  Act,  and  here  under  the  Act 
of  Limitations  (Act  XIY  of  1859),  a  writing  is  essential  to  the 
sufficiency  of  a  mere  acknowledgment  for  the  latter  purpose, 
whether  made  on  a  statement  of  account  or  otherwise.  The 
class  of  cases  referred  to,  therefore,  is,  we  think,  of  no  avail  to 
show  the  sufficiency  of  the  alleged  oral  statement  of  account 
in  the  present  case.  Indeed  they  are  wholly  inapplicable 
here,  for  this  Court  has  decided  that,  to  satisfy  Section  4  of 
the  Act  of  limitations^an  acknowledgment  need  not  evidence 
a  promise  to  pay,  either  expressly  or  by  implication.  Nijor- 
mudin  v.  MaJhammacUUi,  4.  M.  H.  C.  Reps.,  385. 

To  render  an  arrangement,  come  to  orally  for  the  pay- 
ment of  the  balance  of  an  antecedent  debt  on  a  settlement  of 
accounts,  available  here  in  support  of  a  suit  brought  after 
the  expiration  of  the  period  of  limitation  applicable  to  such 
debt,  it  must,  we  are  of  opinion,  be  clearly  shown  to  have 
amounted  to  a  new  valid  contract  to  pay  the  balance,  which 
extinguished  the  original  cause  of  action.  As  observed  by 
Parke,  B.  in  Joriea  v.  Ryder,  4  M.  &  W.  32,  ''  a  mere  ac- 
knowledgment within  the  6  years  of  an  antecedent  debt 
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cannot  be  sufficient:  there  must  be  a  new  contract/'    In     J^'^\\ 
England  such  an  arrangement  might  also  be  made  available  n.  a,  No.  09 
in  answer  to  a  plea  of  the  Statute  of  Limitations,  on  the  Mj^Jf^t' 
ground  of  part  payment  evidencmg  a  promise  to  pay  the    100  <fr  125 
balance : — See  on  this  point  Warthingion  v.  O-rimsditeh,  7  Q.  B.     ^'•^ 
479,  and  the  judgment  of  Baron  Alderson  in  Aahbpv.  James, 
11  M.  &  W.  542.    Bat  that  ground  is  excluded  by  the  pro- 
visiona  of  the  Indian  Act  of  limitations. 

Then,  does  the  arrangement  alleged  to  have  taken  place 
between  the  appellant  and  respondent   evidence  a  new  con- 
tract ?    The  striking  of  the  balance  and  the  admission  that 
the  amount  was  due  evidenced  a  present  promise  to  pay  it, 
but  that  was  nothing  more  than  the  law  already  implied 
from  the  previous  existence  of  the  debt,  and  was  all  that 
such  an  executed  consideration  could  support :  and  it  is  ob- 
vious that,  if  nothing  more  than  that  were  necessary,  the 
Limitation  bar  might  always  be  evaded  by  acknowledgments 
and  admissions  not  in  writing.    What  we  must  look  to  see 
is,  whether  the  arrangement  involved  any  new  consideration 
for  the  promise  to  pay  the  balance.     Now,  where  there  are 
cross  demands  and,  on  a  settlement  of  accounts,  items,  agreed 
to  on  one  side,  are  wiped  out  by  an  appropriation  to  their 
discharge  of  admitted  items  of  claim  on  the  other  side,  and 
thereupon  a  balance  is  struck  and  payment  promised,  the 
mutual  agreement  to  set  off,  pro  tanto,  one  set  of  items 
against  the  other,  constitutes  a  new  consideration  for  the 
promise  to  pay  the  settled  balance,  and  both  make  a  mew 
contract.    For  this  Ashby  v.  James,  11  M.  &  W.  542,  is  a 
direct  authority.     But  where  there  is  no  cross  claim  to  be 
set  off,  and  no  new  agreement  of  appropriation,  a  settlement 
of  the  balance  due  on  the  examination  of  accounts  is  merely  a 
statement  of  an  antecedent  debt.    The  parties  simply  agree 
as  to  how  much  of  the  debt  remains  due.    In  such  a  case 
thero  is  plainly  no  new  contract.    This  distinction  is  briefly 
expressed  in  Laycock  v.  Pickles,  33  L.  J.  Q.  B.  43.    Blackburn, 
J.  there  said — "  In  common  talk  an  accoimt  stated  is  treated 
as  an  admission  of  a  debt  due  from  the  defendant  to  the 
plaintiff,  but  there  is  also  a  real  account  stated,  which  is 
equivalent  to  what  is  called  in  the  old  law  an  insimvl  com- 
pfB^veruni,  when  several  items  of  claims  are  brought  into- 
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187  u      account  on  either  side,  and  being  set  against  one  another  i^ 

E.  ^a!^nI  6b  ^^^^^^^  ^^  strock,  and  the  consideration  for  the  payment 

</  1869.    of  the  balance  was  the  disdiarge  on  each  side."    And  the 

'^ooAiS'  WTwagement  in  that  case  was  npheld  as  being  such  a  real 

pf  1870.)     statement  of  acooont. 

It  appears  to  us  that  the  arrangement  in  the  present  case 
was  not  si)ch  a  real  settlement.  There  were  no  cxobb  de« 
mands  to  be  set  off  or  appropriated,  but  only  the  plaantiflrs 
accounts  of  debts  and  payments  made  on  account  of  the 
amount  of  those  debts ;  and  the  parties,  agreeing  as  to  the 
correctness  of  the  items  in  those  accounts,  ascertained  there* 
from  the  balance  of  the  antecedent  debt  remaining  due  whidi 
the  respondents  promised  to  pay.  In  effect  they  merely 
settled  how'much  was  the  antecedent  debt  left  undisduucged 
by  the  payments.  Immediately  after  the  settlement  the 
appellant  might  have  sued  on  the  original  cause  of  action, 
and,  that  remaining,  the  period  of  limitation  in  the  absence 
of  a  writing  continued  to  run  against  it.  The  cases  of  Reeves 
T.  Heaime,  1 M.  &  W.  326,  and  Clarke  v.  Alexander,  8.  Scott, 
N.  Rw  147,  are  authorities  bearingin  support  of  this  conclusion : 
and  the  case  of  Subbardma  v.  Eaatuhi  Muttuadmi,  3.  M.  H.  C, 
Beps.  378,  is  in  principle  not  distinguishable.  We  do  not 
think  that  it  makes  any  difference  in  the  decision  of  the 
question  that  the  alleged  settlement  took  place  before  the 
period  of  limitation  had  elapsed. 

In  the  case  cited  from  5  Bom.  H.  C.  16,  no  point  seems  to 
have  been  raised  as  to  the  sufficiency  of  the  adjustment  of 
the  account  to  constitute  a  new  contract^  and  the  decision 
is  confined  to  the  period  of  limitation  applicable  to  the 
alleged  contract,  assuming  it  to  exist.— And  the  decision  of 
the  Bengal  High  Court  reported  in  3,  Wyman'e  Beport$,  41, 
relates  to  a  cause  of  action  for  a  balance  struck  on  the  set* 
tlement  of  partnership  accounts. 

For  these  reasons  we  are  of  opinion  that  the  alleged 
statement  of  account  did  not  give  a  fr^h  period  of  limita* 
tion,  and  that  the  decree  of  the  Civil  Court  dinnnWing  the 
suit  as  barred,  in  respect  to  the  debits  incurred  down  to  the 
27th  January  1865,  has  been  rightly  affirmed. 

Then  as  to  the  2nd  question,  the  several  payments 
appear  to  have  been  made  generally  on  account  of  the 
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aggregate  amount  of  the  items  of  debit,  and  after  they  were  ^^Ti. 
made  no  specific  appropriation  of  any  of  them  to  particular  ig.  a  I'^Yo.  69 

items  was  ever  elected  to  be  made  by  the  appellant,  or  by  ^f  '^^^' 

him  communicated  to  the  respondents,  or  requested  by  the  160  db  125*' 

latter ;  on  the  contrary,  if  the  alleged  statement  of  account  ^^  ^^^^'^  - 
took  place,  a  general  application  of  them  was  mutually 
agreed  to. 

In  these  circumstances  there  can  be  no  doubt  that  the 
appellant  is  entitled  to  have  the  payments  applied  to  the 
earlier  items  making  up  the  debt  due  to  him,  for  the  sound 
rule  of  law  is  that  payments  unapplied  by  either  the  debtor 
or  the  creditor  should  be  so  appropriated,  and  that  rule  is  not 
impaired  by  the  decisions  in  the  cases  cfMUls  ▼.  Fowkes,  . 
5  Bing.  N.  C.  455,  eoidNaah  v.  Hodson,  6  De  Q.  M.  &  G.  474; 
25  L.  J.  Ch.  186,  referred  to  by  the  learned  counsel  for  the 
appellant.  They  relate  to  the  effect  of  a  payment  to  revive 
a  debt  which  is  barred,  when  there  are  other  debts  due  at 
the  time  of  the  payment,  and  show  that  the  debtor's  inten- 
tion to  pay  on  account  of  the  barred  debt  must  appear.  The 
rule  as  to  the  right  to  appropriate  a  general  payment  was 
expressly  upheld  in  the  former  case,  and  in  the  latter  the  credit* 
or^s  right  to  appropriate  the  general  payment  in  question 
was  recognized. 

We  think,  therefore,  that  the  appellant  is  entitled  to 
recover  the  balance,  if  any,  that  he  can  prove  to  be  due  and 
unpaid  on  account  of  the  items  of  debit  that  came  within  the 
period  of  limitation  at  the  institution  of  the  suit;  and  the 
Court  below  must  be  required  to  determine  the  following 
issue  after  hearing  the  evidence  which  either  of  the  parties 
may  adduce : — 

Whether,  after  applying  the  payments  in  discharge  of 
such  of  the  earlier  items  of  the  plaintiff's  account  as  were  due 
by  the  defendants,  any  balance  remains  due  in  respect  of  the 
debits  incurred  within  3  years  of  the  institution  of  the  suit^ 
and  if  so^  what  is  the  amount  of  such  balance  ? 
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^Ip^rHate  3(art£(liirttoit  (a) 

Special  Appeal  Ko.  73  of  1870. 

Kristna  Ra'u  and  another Special  Appellants. 

Ma'hade'va  Mudali Special  Respondent. 

Special  Appeal  No.  74  of  1870. . 

Eristna  Ra'0  and  another Special  AppellanJts. 

Ntniappa  Mcjdali Special  Respondent. 

Special  Appeal  No.  75  of  1 870. 

Kbistsa  Ra'u  and  another Special  Appellants. 

SoLATAPPA  Min)ALi Special  Respondent. 

Special  A  ppeal  No.  76  of  1 870. 

Kristna  RA'tiand  another ....Special  Appellanis^ 

Chinna  Subbu  Mudau Special  Respondent. 

Special  Appeal  No.  77  of  1870. 

Kristna  Ra'u  and  another ..Special  Appellants. 

Krishna  Mudau Special  Respondent. 

Before  a  dispute  r^iaiding  the  rale  of  rent  can  he  decided  in  a  coil 
hrought  under  Seotion  9  of  Act  VIII  of  1865,  merely  on  the  ground  of 
what  appears  to  be  just,  the  Court  must  consider  the  reasonableness 
of  the  rate  according  to  local  usage,  and,  when  such  usage  is  not  ascer- 
tainable, according  to  the  rates  for  neighbouring  lands  of  similar  des- 
cription and  quality. 

1870.       nP^CIAL  Appeals  against  the  decision  of  E.  B.  Foord,  the 
S  A.  Not.  78'  Civil  Judge  of  Chinglepnt,  in  Regular  Appeak  Nos. 

7i>7J,^7«  ^77  30,  31,  32,  33,  84,  35,  36,  37,  38  and  39  of  1868,  modifying 

^^  the    decisions    of  the  Assistant  Collector  of  the   Madras 

District  in  Original  Suits  Nos.  1,  2,  3,  4  and  5  of  1868, 
respectively. 

These  suits  were  brought,  under  Section  9  of  Madras 
Act  VIII  of  1865,  to  enforce  acceptance  of  pattaha 

The  Assistant  Collector  in  his  judgment  said — 

"  The  only  question  that  arises  in  this  case  is  as  to 
what  rate  of  varam  should  be  given  by  the  Zamindir  to 
the  ryot.  It  appears  that  for  ten  years  the  Zamind&r  has 
been  in  the  habit  of  giving  5  kallams,  but  he  alleges  that 
it  was  his  will  to  do  so,  and  that  he  was  not  obliged  to  give 
5  kallams,  but  only  4,  and  he  adduces  in  proof  of  this  that 

(«)  Present  .—Scotland,  C.  J.  and  Kindersley,  J. 
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in  the  acconnts  prepared  by  the  karanams  in  his  kachahrf,       isro. 
4  kallams  were  entered  as  the  varam,  and  the  odd  kallani,  57^  awTTs* 
making  the  iiftb,  wa .  entered  as  one  kallam  jashti.     On  ex-  ^^'"^'  '^^  ^  ^7 

amining  the  accounts  previous  to  the  year,  the  balance — 

appears  to  be  in  favor  of  4  kallams  being  the  varam,  the  best 
that  is  at  any  time  entered  for  the  ryot  being  4  kallams 
and  6  itarkals.  It  is  impossible  to  find  out  with  certainty 
what  the  varam  really  is,  and  under  these  circumstances,  I 
take  advantage  of  the  latter  part  of  Clause  III  of  Section 
XI  of  the  Act,  by  which,  in  the  event  of  the  varam  being  un- 
ascertainable,  the  Collector  is  authorized  to  fix  such  rates  as 
may  appear  to  him  to  be  reasonable.  I  consider  that  4 
kallams  and  6  markals  would  be  a  proper  assessment,  and  ac- 
cordingly direct  that  the  pattah  now  tendered  by  theplain- 
tifis  be  altered  in  such  a  way  as  that  4  kallams  and  6  mar- 
kals do  appear  in  it  as  the  rate  of  varam  instead  of  4  kal- 
lams, and  that  defendant  do  accept  such  pattah,  so  amended 
as  above,  as  may  be  given  him  by  the  plaintiffs,  and  execute 
a  machalka  in  accordance  with  the  same,  agreeably  to  Section 
10  of  the  Act. 

Plaintiff's  and  defendants  presented  cross-appeals  to  the 
Civil  Court. 

The  Civil  Judge  in  his  judgment  modifying  the  decision 
of  the  Assistant  Collector,  said — 

"  These  suits  were  brought  under  Act  VIII  of  18G3  by 
the  same  plaintiffs,  who  are  Zamind&rs,  against  the  several 
defendants,  who  are  their  tenants,  to  enforce  the  acceptance 
by  them  of  pattahs  alleged  to  have  been  tendered  in  accord* 
ance  with  Section  7  of  the  said  Act. 

The  defendants  objected  to  receive  their  pattahs  on  the 
grounds  that  they  were  entitled  to  5  kallams  out  of  10  of 
the  crop,  whereas  only  4  kallams  out  of  10  were  allowed  to 
tliem  in  the  said  pattahs. 

The  Assistant  Collector  found  that,  for  the  ten  years 
previous  to  the  institution  of  the  suits,  the  defendant  had 
reoeived  from  the  plaintiffs  5  kallams  out  of  10  of  the  crop, 
but  on  examining  the  karanam's  accounts  for  the  period  of 
ten  years  previous  to  the  above  ten  years,  he  found  that, 
acoordlDg  to  the  '  varam/  sometimes  4  kallams  and  some- 
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W(k       times  4  kallam«  and  6  markalB  were  received  by  the  cultiva^ 

July  22'  ... 

sTa.  .Ym  ~78i  ^^*     I^  being  therefore,  in  his  opinion,  impossible  to  ascer- 
74,76,70^77  taii^  the  '  varam/  he  decreed  under  the  concluding  part  of 

Clause  3,  Section  11  of  the  said  Act,  that  defendants  should 

receive  4  kallams  and  6  markals,  as  being  a  rate  which  ap« 
peared  just  to  him,  and  ordered  that  pattaha  so  amended 
should  be  received  by  the  defendants. 

Both  parties  appeal  against  these  decisions,  the  plain- 
tiffs on  the  ground  that  the  rates  decreed  are  too  high, 
and  the  defendants  on  the  ground  that  they  are  too  low. 
I  am  clearly  of  opinion  that  in  all  these  eases  the  defend* 
ants  are  entitled  to  receive  5  kallams  out  of  10  aa  their 
share  of  the  crop,  because,  I  think,  that  the  plaintiffs'  ad- 
mission that  they  have  divided  the  crop  with  defendants  at 
that  rate  for  the  ten  years  previous  to  the  instibution  of  ibis 
suit,  bars  them  from  reducing  that  rate,  which,  in  fitct, 
amounts  to  raising  the  rent  upon  the  lands  in  defendant's 
occupancy,  except  ou  the  ground  of  improvements  made  by 
them  (plaintiffs).  No  such  ground  ia  even  suggested  by  the 
plaintiffs. 

For  these  reasons,  I  resolve  to  modify  the  decisions  of 
the  Assistant  Collector,  and  to  adjudge  the  defendants  en- 
titled to  five-tenths  of  the  (^op,  and  I  direct  that  pattahs 
so  amended  be  granted  by  the  plaintifis  to  the  several  de- 
fendants.'' 

The  plaintiflb  appealed  to  the  High  Court 

SoLujiva  Mdu  for  the  special  appellants. 

Savundarandyagam  PiUai  for  Sloan^  for  the  special 
respondent  in  No.  73. 

The  Court  delivered  the  following 

Jin)GMBNT :— ^  Jti,  Special  Appeal  No,  78  of  1870*  This 
was  a  suit  brought  before  the  Collector  to  compel  the  aooept- 
ance.  of  a  pattah  hy  the  defendant  as  the  tena«t  of  the  plain- 
iifby  under  Madras  Act  YIII  of  18€5 ;  and  the  question  raised 
between  the  parties  ww  whether  the  defendant  was  entitled 
to  alaigerkudivaram  than  4  kallams  out  of  XO.  The  Assist- 
ant Collector  who  heard  the  case  decreed,  under  the  oondud- 
ing  part  of  Clause  3,  Section  11  of  the  A(Bt,  that  four  kaUoms 
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and  six  xaarkals  out  of  teu  was  the  just  rate,  and  ordered  the    jjg^'^^^ 
acceptance  of  a  pattah  at  that  rate*  8.a,Nos.13, 

74,75^76  A  77 

Both  sides  appealed  to  the  CSvil  Court,  and  that  Court  — ^ ^— 

modified  the  Assistant  Collector's  decree  by  ordering  the 
acceptance  of  a  pattah  allowing  to  the  defendant  five  kal- 
lams  out  of  ten.  And  the  Court  appears  to  have  so  decided 
on  the  ground  that  the  crop  had  been  divided  at  that  rate 
for  10  years  previous  to  the  institution  of  the  suit>  and  that 
that  rate  was  reasonable  and  just. 

This  mode  of  dealing  with  the  case,  it  appears  to  us^  has 
not  given  due  effect  to  the  provisions  iu  Clause  3,  Section  11 
of  the  Act.  Before  a  dispute  regarding  the  rate  of  rent  can 
be  decided  in  a  suit  like  the  present,  merely  on  the  ground 
of  what  appears  to  be  just,  the  Court  must  consider  the  rea- 
sonableness of  the  rate  according  to  local  usage,  and,  when 
such  usage  is  not  ascertainable,  according  to  the  rates  for 
neighbouring  lands  of  similar  description  and  quality.  It 
is  necessary,  therefore,  to  require  findings  on  the  following 
issues: — 

What  is  the  proper  rate  of  rent  to  be  inserted  in  the 
pattah  according  to  local  usage,  or  if  such  usage  be  not 
ascertainable,  then,  what  is  the  proper  rate  of  such  rent 
according  to  the  rates  established  or  paid  for  neighbouring 
lands  of  sunilar  description  and  quality  ? 

If  the  evidence  does  not  warrant  a  finding  on  these 
points,  then  a  finding  should  be  returned  on  the  further 
issue, — What,  in  the  judgment  of  the  Court,  is  the  just  rate  t 

On  behalf  of  the  appellant  this  Court  has  been  asked  to 
admit  as  evidence  three  muchalkas  executed  by  the  defend- 
Srnts  in  Special  Appeals  Nos.  73,  75,  77,  and  two  others  said 
to  be  in  the  record  of  a  suit  in  the  District  Munsif 's  Court 
at  Poonamallee,  We  think  these  documents  should  be  re- 
ceived on  their  genuineness  being  proved  or  admitted. 

Specwl  Appeals  Nos.  74, 75,  76,  &  77  of  1870.    Our 

judgment  in  Special  Appeal  No.  73  equally  applies  to  these 

l^l^ealSt  and  they  w|U  be  disposed  of  on  the  findings  which 

may  be  returned  in  that  appeal. 

28 
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Slpprllatr  Sfanfimtrtton.  {a) 

RegvZar  Appeal  No.  129  of  1869. 

Lekkamani,  widow  of  the  late  ^ 

Tirumalai  Puchaya    Naikar,  >     Appellant 
Zamind&r  of  Maningapuri...  J 

Srimat  Ranga  Kristn  a  Muttu  \ 
ViRA  Puchaya  Naikar,  pre-  In         j    . 
^nt  Zamindir  of  Marunga-  \     ^spondenis. 

p&ri,  and  another j 

ZamincUlrB  and  Poligars  and  others  in  alike  position,  and  occupying 
tenants,  possessed  difierent  proprietary  rights  in  land  ^  recognition  of 
the  Gbvemment  before  the  passing  of  Regulation  XXV  of  1802.  By  it 
the  Govemment  declared  witn  the  &rce  of  Taw  their  acknowledgment  and 
confirmation  of  such  rights,  as  they  were  then  enjoyed,  and  in  order  to 
quiet  all  uncertainty  and  disquietude  respecting  them,  and  to  establish 
general  certainty  of  tenure  in  the  holders  of  the  same,  provided  for  the 
permanent  assessment  of  all  lands  liable  to  pay  revenue  to  Gk>vemment ; 
and  for  the  issuing  thereupon  of  express  hereditary  grants  to  every 
ZamindiLr  and  other  intermediate  proprietor,  and  written  engagement 
between  them  and  their  tenants : — and  therefore  the  Regulation  does 
not  operate  to  exclude  or  dis&vor  the  maintenance  of  a  claim  against 
the  Government  to  a  hereditary  or  other  estate  in  lands,  which  has  not 
been  secured  the  benefits  of  a  settled  title  under  the  R^rulation,  because, 
for  political  reasons,  the  Govemment  has  thought  it  inexpedient  to 
give  full  effect  to  its  enactments.  But  claims  of  title  to  such  estates 
are  merely  left  without  the  conclusive  proof  of  hereditary  title  afforded 
by  an  Istimrdri  Sannad.  It  was  never  intended  that  the  Govemment, 
by  delaving  to  do  in  regard  to  some  estates,  what  the  Regulation  enacts 
flhould  be  done  in  regard  to  all  lands  for  the  purpose  of  setting  at  rest 
all  uncertainty  as  to  titles,  should  secure  the  power  to  treat  all  such 
estates  aa  held  by  no  permanent  title  whatever.  The  existence  of  a 
proprietary  estate  in  poliems  or  other  lands  not  permanently  assessed, 
atia  the  tenure  by  whi<m  it  has  been  held,  are,  therefore,  matters  judicially 
determinable  on  legal  evidence,  just  as  the  right  to  any  other  property. 

1870.       rriHIS  was  a  Regular  Appeal  from  the  decision  of  W.  M. 

May  27.       I  o  rr 

— xStT: —  "^     Cadell,  the  Acting  Civil  Judge  of  Trichinopoly,  in  Ori- 
^P^l^^'     ginal  Suit  No.  30  of  1868. 

9f^^^9'  The  suit  was  brought  by  the  plaintiff,  as  the  senior 

widow  and  legal  heiress  of  the  late  Za.mind&r  of  Marunga- 
piiri,  for  the  recovery  of  the  Zamind&ri. 

The  plaint  stated  that  the  Zamind&ri  was  the  ancestral 
property  of  the  plaintiff's  husband  Tirumalai  Puchaya 
Naikar;  that  he  enjoyed  the  same  until  his  death,  which  took 
place  on  the  I7th  July  1864,  and  that,  according  to  Hindu 
law  and  the  custom  prevailing  in  Zamind&rfs,  plaintifi^  as  the 
royal  wife  of  the  deceased,  was  entitled  to  succeed.  That 
on  the  day  preceding  Ins  death,  the  said  Tirumalai  Puchaya 

(a)  Present :— Scotland,  C.  J,  and  Innes,  J, 
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NaikAT  directed  that  the  plaintiff  should  be  constituted  his     J^^^^ 
heir  and  that  the  affairs  of  the  Zamind^  should  be  carried  r.a.No,  m 

on  by  his  cousin  under  the  orders  of  the  plaintiff.    That  inti ^ ^— 

mation  of  plaintiff's  having  been  constituted  his  heir  was 
duly  made  to  the  Collector,  and  that  up  to  the  17th  January 
1866,  when  the  aforesaid  cousin  of  the  deceased  died,  plain- 
tiff was  under  the  impression  that  he,  the  said  cousin,  was 
managing  the  affaira  of  the  Zamind&rf.  That  then  plaintiff 
began  to  suspect  that  Qovemment  had  interfered  with  the 
affairs  of  the  Zamind&ri,  and  that  in  March  1866  she  wrote 
to  the  Collector  and  to  the  Board  of  Bevenue,  but  without 
success ;  that  on  making  further  inquiries,  she  ascertained  that 

her  deceased  husband's  said  cousin  had  concealed  her  hus- 

« 

band's  arzi,  and  had  represented  to  the  Collector  that  the 
deceased  Zamind&r  had  constituted  the  minor,  Ranga  El.  M. 
Puchaya  Naikar,  his  heir,  and  that  the  estate  was  then  under 
the  management  of  the  Court  of  Wards. 

The  defendant  (the  Collector)  answered  that  the  Zamin- 
diri  being  an  unsettled  poliem,  the  right  to  nominate  a  suc- 
cessor to  the  same  was  vested  in  the  Government ;  that  the 
Government,  in  the  exercise  of  this  right,  had  constituted  the 
minor,  Ranga  K  M.  Puchaya  Naikar,  heir  to  the  Zaminddr, 
and  that  such  act,  being  an  act  of  State,  could  not  be  ques- 
tioned by  any  Municipal  Court.  That  even  if  the  Zaminddri 
were  not  an  unsettled  poliem,  the  minor^  as  the  undivided 
half-brother  of  the  deceased  Zamind£r,  would  be  the  rightfui 
heir  thereto,  and  that  the  late  Zamind&r  had  recognized  the 
minor's  right  in  a  letter  to  defendant. 

Three  issues  were  raised,— 

Whether  the  Court  wa&  competent  to  entertain  the  suit. 

Whether  the  plaintiff  or  the  half-brother  of  the  deceas- 
ed Zamind&r  was  entitled  to  succeed  to  the  Zamindarf , 

Whether  the  said  Ranga  K.  M.  Puchaya  Naikar  was 
the  half-brother  of  the  deceased  Zamind&r. 

Before  the  final  hearing,  Ranga  E.  M.  Puehaya  Naikar 
having  come  of  age  was,  on  the  application  of  plaintifi^s  Yakll, 
made  second  defendant  in  the  suit.  On  the  day  appointed 
for  the  final  hearing,  the  16th  August  (1869),  the  Advocate 
General  appeared  for  the  second  defendant  and  requested  a 
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1870.  poBtponement  until  the  SStih  August^  which  was  granted. 
g.  A.  No.  129  O^  ^^  ^^y  ^^  plaintiff's  Vakil  and  the  Vakils  for  the  second 
<^^^^^-  defendant  put  in  a  rfein^ma  which  purported  to  be  an  ad- 
justment of  the  matter  in  dbpute  between  these  parties. 
The  Advocate  General,  as  senior  counBel  for  the  second  de- 
fendant^ objected  to  the  filing  of  this  document,  on  the 
ground  that  he  was  entirely  unaware  of  its  nature  and  Con- 
tents, and  it  was  ordered  that  the  filing  of  the  xizin&ma  be 
postponed  until  the  case  was  fully  heard.  The  case  came 
on  again  for  hearing  on  the  31st  August,  when  the  Advocate 
General  appeared  for  the  first  defendant,  the  Collector — at 
the  same  time  intimating  that  he  no  longer  appeared  for  the 
second  defendant.  The  Court  was  of  opinion  that,  as  there 
was  no  evidence  of  the  Zamindari  having  been  made  over, 
and  as  the  first  defendant  had  not  been  by  any  act  of  the 
plaintiff  relieved  from  his  responsibility  as  first  defendant  in 
the  suit,  he  was  entitled  to  be  heard.  The  Advocate 
General  then  called  and  examined  the  first  defendant  (the 
Collector)  who  produced  the  proceedings  of  Government 
of  the  l7th  September  1864,  conveying  the  orders  of  Go- 
vernment as  to  the  succession  to  this  poliem.  Proceedings 
showing  the  recognition  by  Government  of  the  succession 
bf  the  former  Zamindar  were  also  put  in  evidence. 

The  plaintiff's  Vakil  declined  to  cross-examine  and  re* 
quested  a  further  postponement,  which  the  Court  refused  to 
giant    Thereupon  the  Vakil  retired  fr(»n  the  case. 

The  Court  was  of  opinion  that  "the  evidence  of  the  first 
witness  (the  first  defendant)  has  conclusively  shown  that  the 
llarangapiiri  Zamind&rf  is  an  unsettled  pdiem,  and  that  the 
right  of  succession  to  soch  poliems  has  not  only,  in  the  case 
of  this  poliem,  been  admitted  and  exercised  in  the  case  of 
{he  present  and  past  succession,  but  that  this  right  has  been 
declared  by  the  highest  authority  to  vest  in  the  local  Govern- 
ment and  not  in  the  line  of  lineal  succession.  Such  being 
the  case,  it  follows  as  a  matter  of  course  that  this  right 
cannot  be  called  in  4|ue8tion  in  this  Court,  and  on  the  first 
iBsae  the  finding  must,  therefcfe,  be  for  the  first  defendant. 
It  18  imnecessary,  ther^fore^  to  enter  on  the  otiier  i&sues,  but 
with  regard  to  the  rfeinAmft  tendered  by  the  plaintiff,  and 
the  second  defendant^  the  Court  is  also  of  opinion  tiiat»  in  a 


LffiKAlCAKI  V.  PUCHATA  KAIKAlt.  211 

case  like  the  present,  and  m  which  it  haa  been  foimd  that      J^^ 
the  plaintiff  has  no  right  to  bring  snoh  a  atiit^  it  is  not  compe-  a  j.  av>.  120 

tent  to  the  Court  to  entertain  a  document  which  purports ^-^  ^^^^: — 

in  any  way  to  be  an  adjustment  or  settlement  of  such  claim. 

The  claim  of  the  plaintiff  is,  therefore,  dismissed*** 

The  plaintiff  appealed. 

Mayne  and  Karundkara  Miiwn  for  the  appellant^  the 
plaintiff 

The  Advocate  General  for  the  l»t  respondent,  the  2nd 
defendant 

The  Government  Pleader  for  the  Collector,  the  Ist 
defendant. 

The  following  judgment  was  delivered  by 

Scotland,  C.  J.— This  is  a  suit  by  the  senior  widow  of  ^p^'^  ^^' 
the  late  Zamind&r  of  Marungapuri  to  recover  the  zamindari 
estate,  together  with  the  pannai  lands  enjoyed  therewith 
and  certain  jewels,  the  whole  being  in  the  possession  of  the 
defendant  (the  Collector)  as  the  Agent  of  the  Court  of  Wards 
and  guardian  of  the  alleged  minor,  who  is  the  half-brother  of 
the  late  Zamioddr.  The  material  part  of  the  defence  made 
by  the  Collector's  written  statement  is,  in  effect,  that  the 
property  is  not  a  hereditary  zamindiri  but  an  unsettled 
poliem  in  which  the  late  Zamindar  had  only  a  life  estate, 
and  had  been  granted  by  the  Government  on  the  Zamindir's 
death  to  the  minor,  and  such  grant,  beiog  an  act  of  State, 
could  not  be  questioned  in  the  suit.  But  that  if  a  hereditary 
2amind4ri,  or  poliem,  the  minor,  as  the  undivided  half-bro* 
ther  of  the  late  Zamind&r,  is  the  rightful  heir  to  the  whole 
property.  Issues  were  framed  raising  those  points  of  defence, 
and  after  several  adjournments  of  the  hearing  of  this  suit,  at 
the  instance  of  both  parties,  for  the  reasons  stated  in  the  judg- 
ment of  the  Court  below,  the  cause  stood  for  trial  in  that 
Court  on  the  28th  of  August  1869.  In  the  interval,  the 
minor  having  attained  his  full  age,  he  was,  on  the  application 
of  the  plaintiff's  Vakil,  made  a  supplemental  defendajat. 

On  the  28th  of  August  the  Advocate  General,  on  whose 
application,  aa  counsel  for  the  minor  as  supplemental  defend* 
ant,  the  last  adjournment  had  been  granted,  appeared  to 
eondiict  the  defence.    But  the  Yakils  for  the  plaixrtiff  and 
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1871.       the  supplemental  defendant  put  inar&zin4nia  by  which 
R.  A,  No.  139  these  parties  agreed  to  an  adjustment  of  the  suit  on  certain 
— <^/  ^^^-    tenns.    The  Advocate  General  objecting  that  this  was  a  sur- 
prise to  him  and  might  not  be  received,  the  case  was  again 
adjourned  until  the  3 1st  of  August.     On  that  day  the  Advo- 
cate General  stated  that  he  appeared  for  the  Collector,  and  no 
longer  for  the  2nd  defendant^  and  after  the  Court  had  heard  his 
arguments  as  to  the  Collector's  right  to  insist  on  the  several 
points  of  his  defence,  and  those  of  the  Vakil  for  the  plaintiff 
on  the  point  of  the  admission  of  the  rizin4ma,  the  cause 
stood  over  for  judgment  to  the  next  day.    The  Civil  Court 
then  decided  that  the  Collector  was  entitled  to  be  heard  in 
support  of  the  defeuce,  and  the  Advocate  General  immediater 
ly  called  and  examined  the  Collector  as  a  witness,  and  put  in 
evidence  certain  proceedings  of  the  local  Government  upon 
which  he  relied.  The  Vakil  for  the  plaintiff  declined  to  crossr 
examine  the  witness,  and  prayed  the  further  adjournment 
of  the  hearing  to  admit  of  his  client's  obtaining  the  ser-^ 
vices  of  Mr.  Mayne,  who  had  appeared  as  his  counsel  on  the 
occasion  of  the  adjournment  immediately  before  that  ob- 
tained by  the  Advocate  General ;  and,  on  the  Court's  refusing 
to  accede  to  this  application,  the  Vakil  declined  to  act  fur- 
ther in  the  conduct  of  the  case.    Thereupon  the  Civil  Judge 
appears  to  have  given  judgment  dismissing  the  suit,  on  the 
ground  that  as  the  evidence  of  ihe  Collector  showed  not 
only  that  the  estate  was  a  life  poliem,  and  the  right  of  suc- 
cession to  it  was  vested  in  and  had  been  exercised  by  the 
Government,  but  also  that  such  had  been  declared  to  be  the 
nature  of  the  proprietary  right  by  the  official  act  of  the 
Government  in  making  the  grant  to  the  minor,  the  Court 
had  not  jurisdiction  to  entertain  the  suit,  and  therefore  could 
not  consider  the  question  as  to  the  reception  of  the  r&zin&ma. 

The  objections  to  this  determination  raised  by  the 
appellant  (the  plaintiff)  are,  that  in  point  of  evidence  the  case 
was  not  before  the  CivH  Court  in  such  a  way  as  to  warrant 
the  finding  as  to  the  proprietary  right,  and  that  the  r&zin&ma 
ought  to  have  been  received  and  a  decree  passed  in  con- 
formity therewith.  With  respect  to  the  latter  objection,  we 
think  it  enough  to  say  that  it  is  met  by  the  altered  positioii 
in  which  the  supplemental  defendant  has  placed  himself.  He 
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now  appears  as  a  resiBting  respondent  in  th6  appeal,  repre-       ^SHu 
sented  by  the  Advocate  General,  and  altogether  repudiates  /f.  a.  No  129 

the  acceptance  of  the  r&zin4ma,  as  an  adjustment  of  the  suit. ^f  ^^^- 

He  cannot  be  compelled  to  submit  to  a  decree  in  the  terms 
of  compromise  which  he  has  withdrawn  from,  and  now 
resists  the  acceptance  of,  by  the  Court.  Then,  as  to  the  former 
objection, — There  is  nothing  in  the  record  to  justify  a  con- 
clusion adverse  to  the  band  fides  of  the  parties  in  entering 
into  the  rizin^ma,  or  to  indicate  that  it  is  otherwise  than 
reasonable  to  believe  that  the  plaintiflfs  Yakil  might  expect, 
down  to  the  time  of  the  judgment,  that  if  the  r&zin&ma  was 
sot  received,  further  time  would  be  given  for  the  production 
of  evidence  and  a  full  hearing :  and  his  application  for  a  post- 
ponement ought,  we  think,  in  the  peculiar  circumstances,  to 
have  been  attended  to.  Looking,  then,  at  the  case  as  it  stood 
when  judgment  was  given,  it  appears  right  that  all  the  ques- 
tions between  the  parties  arising  out  of  the  daim  and  sub- 
ject-matter of  the  plaint,  and  involved  in  the  relief  prayed, 
should  be  tried  and  determined,  and,  if  necessary,  that  the 
Court's  power  to  add  issues  should  be  exercised. 

For  these  reasons  we  held  at  the  close  of  the  arguments 
on  the  first  day  of  the  hearing  of  the  appeal,  that  upoD  the 
case  presented  by  the  record  returned  by  the  Court  below, 
the  decree  could  not  stand ;  and  we  adjourned  the  further 
hearing  to  admit  of  the  parties  producing  before  this 
Court  their  evidence  bearing  on  the  question  of  the  nature 
of  the  deceased  Poligir's  right  in  the  property,  which 
appeared  to  be  altogether  documentary, — Reserving  for  con- 
sideration, if  necessary  on  the  determination  of  that  ques- 
tion, the  issue  or  issues  to  be  sent  for  trial  by  the  Court  be- 
low. Before  proceeding  to  deal  with  this  question,  we  will 
dispose  of  the  preliminary  objection  of  the  Agent  of  the 
Court  of  Wards>  upheld  by  the  Court  below,  but  not  serious- 
ly relied  upon  before  this  Court,  that  the  GoverDment  Pro- 
ceedings granting  the  property  to  the  minor  constituted  an 
Act  of  State  which  debarred  the  cognizance  of  the  suit 
by  a  Municipal  Court ;  and  we  think  it  enough  to  repeat 
our  observation  at  the  first  hearing,  that,  assuming  the  pro* 
oeedings  to  evid^ice  a  grant  of  the  property,  the  objection 
is  quite    untenable.    The  Qovemment  acted  upon  what  was 
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jhM*L6     ^^^^^^  ^  ^  i^  ^S^^  ^^^^^  ^^^  Municipal  law,  and  can 
JL  A.  No.  129  claim  no  exemption  from  the  jurisdiction  of  the  Ooorta  to 
of  1 869.      entertain  a  suit  questioning  a  right  of  that  natura 

With  respect  to  the  proprietary  right  possessed  by  the 
late  Zamind&r.    There  is  now  before  the  Court  the  whole 
of  the  evidence  which  the  parties  have  been  able  to  adduce, 
and  we  have  had  the  advantage  of  hearing  the  case  ably 
argued.    The  question  for  determination  is^  whether  he  had 
vested  in  him  a  hereditary  estate  which  passed  on  his  death 
to  his  heir  in  the  order  of  legal  succession,  as  the  plaintiff 
contends ;  or  an  estate  for  his  life,  on  the  termination  of 
which  the  right  to  dispose  of  the  property  reverted  to  the 
Oovemment,  as  the  defendants  contend.    The  villages  and 
lands  mentioned  in  the  plaint  form  one  of  the  ManapAri 
poliems,  but  the  estate  and    the  holder  of  it  have   been 
commonly  given  the  designations  used  in  the  plaint,  of  Za- 
mind&ri  and  Zamindar ;  it  is,  however,  a  conceded  &ct  that 
no  Istimr£rf  Sannad,  granting  the  estate  under  Regulation 
XXY  of  1802,  has  ever  existed.  And  the  positions  advanced 
on  both  sides,  stated  summarily,  are— on  behalf  of  the  plain- 
tiff— That  there  is  sufficient  evidence  from  which  to  draw 
the  inference  that  the  property  had  been  permanently  assess- 
ed.    But  if  not^  that  the  tenure  by  which  poliems,  not 
permanently  assessed,  are  held,  had  not  attached  to  it,  as  an 
essential  incident,  the  limit  of  the  life  of  the  holder ;  but 
that  both  historically  and  by  judicial  authority  the  tenure 
is  rather  shown  to  be  in  its  nature  hereditary.    That  it  may 
be  either  hereditary,  or  for  life,  according  to  the  nature  of 
the  grant  creating  it,  and  that,  in  the  present  case,  the  evi- 
dence proved  the  poliem  to  have  been  held  as  an  hereditary 
estate. 

On  behalf  of  the  defendants  the  opposite  to  each  of 
these  positions  was  maintained,  and  the  arguments  against 
the  first  went  to  the  length  of  contending  for  the  major  pro^ 
position,  that  there  were  no  hereditary  proprietors  of  land 
between  the  Government  and  the  cultivators  of  the  soil, 
except  the  rightful  holders  of  estates  permanently  settled 
.under  Begulation  XXV  of  1802L 

In  dealing  with  tfaia  question  of  proprietaiy  right,  it  is 
important  at  the  outset  to  ascertain  how  fiir  it  is  affected 
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by  the  aeutliority  of  judicial  decision.  There  are  the  deci-  J^J^'^^ 
sioDs  of  this  Court  in  the  cases  of  Subba  Chetty  v.  Masti  jst.  A.  No.  U9 
Imrnadi  Edni,  3  M.  R  C.  Repa  303,  and  Arbuthnott  v.  "^  ^^^' 
Oohgappah  Chetty,  5  M.  H.  C.  Reps.  303,  in  which  poliems 
not  permanently  settled  were  treated  as  estates  for  life  only, 
but  in  neither  of  them  was  there  any  question  raised  as  to 
the  nature  of  the  Poligdr's  holding.  They  amount  to  re- 
cognitions of  poliems  held  on  life  tenure,  but  certainly  not 
of  that  tenure  as  their  peculiar  and  only  kind  of  tenure. 
Indeed,  this  Court  in  the  case  of  ChavMOaundeny.  Venkata- 
ravnanier,  5  If .  H.  C.  Reps.  211,  gave  an  express  intimation 
of  a  different  impression  by  the  observation  in  the  judg- 
ment : — *'  the  Poligar  of  an  unsettled  poliem  may,  according 
to  the  generally  received  theory  as  to  his  rights,  have  only 
an  estate  for  life  in  his  poliem ;  but  for  such  an  estate  as 
he  has,  his  relation  to  the  Qovemment  on  the  one  side,  and 
to  the  occupiers  of  lands  within  his  poliem  on  the  other 
side,  resembles  that  of  a  Zamind&r :"  and  in  Peddamuttvu 
Viramani  v.  A'p'pu  Hau,  2  M.  H.  C.  Reps.  117,  the  Court 
acted  on  the  assumption  of  the  existence  of  a  hereditary 
estate  in  a  poliem. 

The  other  cases  referred  to  in  the  course  of  the  argu- 
ment as  bearing  directly  upon  the  question  are  Naragunty 
Lutchmeedavamah  v.  Vengama  Naidoo,  9  Moo.  I.  A.  66,  and 
The  Collector  of  Madura  v.  Veeracamoo  Ummaly  lb.  446,  both 
relating  to  poliems  not  permanently  settled.  In  the  former 
the  question  was  whether  the  poliem  was  ancestral  proper- 
ty and  as  such  passed  to  the  plaintiff,  the  undivided  cousin  of 
the  last  Folig&r,  in  preference  to  his  widow.  Their  Lordships 
who  decided  the  case  accepted  the  description  of  a  poliem 
given  in  Wilson's  Dictionary,  and  the  corresponding  accoimt 
given  in  the  6th  Report  of  the  Select  Committee  on  the 
aflEfdrs  of  the  East  ludia  Company  in  1812,  to  the  effect  that 
originally  Poligirs  were  petty  chiefs  subject  to  tribute  and 
4iervice  to  the  paramount  State,  which  they  seldom  paid,  and 
were  more  or  less  independent ;  but  under  the  rule  of  the 
East  India  Company  they  had  become  peaceable  landhold- 
.era :  and  they  determined  that  the  estate  was  ancestral  and 
|)a8sed  to  the  plaintiff,  upon  a  consideration  of  the  evidence 

.ia  the  case  as  to  the  descent  and  enjoyment  of  the  property. 

29 
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1870.  poBtponexnent  until  the  28tih  August,  wbioh  was  granted. 
B.  A.  No.  129  ^  ^^  ^^7  ^^®  plaintiff's  Vakil  and  the  Yiikils  for  the  second 
of  ^^^9'  defendant  put  in  a  rfcin4ma  which  purported  to  be  an  ad- 
justment of  the  matter  in  dispute  between  these  parties. 
The  Advocate  General,  as  senior  counsel  for  the  second  de- 
fendant, objected  to  the  filing  of  this  document,  on  the 
ground  that  he  was  entirely  unaware  of  its  nature  and  Con- 
tents, and  it  was  ordered  that  the  filing  of  the  r&zin^a  be 
postponed  until  the  case  was  fully  heard.  The  case  came 
on  again  for  hearing  on  the  31st  August,  when  the  Advocate 
General  appeared  for  the  fii^  defendant,  the  Collector — at 
the  same  time  intimating  that  he  no  longer  appeared  for  the 
second  defendant.  The  Court  was  of  opinion  that^  as  there 
was  no  evidence  of  the  Zamindari  having  been  made  over, 
and  as  the  first  defendant  had  not  been  by  any  act  of  the 
plaintiff  relieved  from  his  responsibility  as  fixst  defendant  in 
the  suit,  he  was  entitled  to  be  heard.  The  Advocate 
Greneral  then  called  and  examined  the  first  defendant  (the 
Collector)  who  produced  the  proceedings  of  Government 
of  the  l7th  September  1864,  conveying  the  orders  of  Go- 
vernment as  to  the  succession  to  this  poliem.  Proceedings 
showing  the  recognition  by  Government  of  the  succession 
bf  the  former  Zamindar  were  also  put  in  evidence. 

The  plaintiff's  Vakil  declined  to  cross-examine  and  re- 
quested a  further  postponement,  which  the  Court  refused  to 
grant    Thereupon  the  Vakil  retired  fi:(»n  the  case. 

The  Court  was  of  opinion  that  "the  evidence  of  the  first 
witness  (the  first  defendant)  has  conclusively  shown  that  the 
Marungapiiri  Zamind&ri  is  an  unsettled  pcdiem,  and  that  the 
right  of  succession  to  such  poliems  has  not  only,  in  the  case 
of  this  poliem,  been  admitted  and  exercised  in  the  case  of 
the  present  and  past  succession,  but  that  this  righfc  has  been 
declared  by  the  highest  authority  to  vest  in  the  local  Govern- 
ment and  not  in  the  line  of  lineal  succession.  Such  being 
the  case,  it  follows  as  a  matter  of  course  that  this  right 
cannot  be  called  in  question  in  this  Court,  and  on  the  first 
issne  the  finding  must,  therefore,  be  for  the  first  defendantb 
It  IB  unnecessaory,  therefore,  to  eater  on  the  other  iwues,  but 
with  regard  to  the  rfain^mft  tendered  by  the  plaintiff,  and 
the  second  defendlftnty  the  Court  is  also  of  opinion  tiiat,  in  a 
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case  like  tlie  present,  tnd  ia  which  it  haA  been  foimd  that      J^7o. 
the  plaintiff  has  no  right  to  bring  snoh  a  suit^  it  is  not  compe-  jj.  j,  a  a.  129 

tent  to  the  Court  to  entertain  a  document  which  purports 2Q!!!!£: — 

in  imy  way  to  be  an  adjustment  or  settlement  of  such  claim. 

The  claim  of  the  plaintiff  is,  therefore,  dismissed.** 

The  plaintiff  appealed. 

Mayne  and  Karundkara  Mdnon  for  the  appellant^  the 
plaintiff. 

The  Advaeaie  General  for  the  Ifft  respondent,  the  2nd 
defendant. 

The  Oovernmtnt  Pleader  for  the  Collector,   the  Ist 
defendant. 

The  following  judgment  was  delivered  by 

Scotland,  C.  J.— This  is  a  suit  by  the  senior  widow  of  ^P^'^  ^^' 
the  late  Zamiudir  of  Marungapuri  to  recover  the  zamindari 
estate,  together  with  the  pannai  lands  enjoyed  therewith 
and  certain  jewels,  the  whole  being  in  the  possession  of  the 
defendant  (the  Collector)  as  the  Agent  of  the  Court  of  Wards 
and  guardian  of  the  alleged  minor,  who  is  the  half-brother  of 
the  late  Zamiuddr.  The  material  part  of  the  defence  made 
by  the  Collector's  written  statement  is,  in  effect,  that  the 
property  is  not  a  hereditary  zamind4ri  but  an  unsettled 
poliem  in  which  the  late  Zamindar  had  only  a  life  estate, 
and  had  been  granted  by  the  Government  on  the  Zamindar's 
death  to  the  minor,  and  such  grant,  being  an  act  of  State, 
could  not  be  questioned  in  the  suit.  But  that  if  a  hereditary 
zamindari,  or  poliem,  the  minor,  as  the  undivided  half-bro- 
ther of  the  late  Zamind&r,  is  the  rightful  heir  to  the  whole 
property.  Issues  were  framed  raising  those  points  of  defence, 
and  after  several  adjournments  of  the  hearing  of  this  suit,  at 
the  instance  of  both  parties,  for  the  reasons  stated  in  the  judg- 
ment of  the  Court  below,  the  cause  stood  for  trial  in  that 
Court  on  the  28th  of  August  1869.  In  the  interval,  the 
minor  having  attained  his  full  age,  he  was,  on  the  application 
of  the  plaintiff's  Vakil,  made  a  supplemental  defendant. 

On  the  28th  of  August  the  Advocate  Qeneral,  on  whose 
application,  as  counsel  for  the  minor  as  supplemental  defend- 
eaxt,  the  last  adjournment  had  been  granted,  appeared  to 
eondtiet  the  defiance.    But  the  Vakils  for  the  plaintiff  and 
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1871.  for  property,  they  concluded  at  once  on  its  absolute  extinc- 
jj  ^  ^Vo^  J29  *^^^*  ^^®  same  theory,  it  is  true,  haa  been  maintained  in 
^f^^^^'  more  recent  times  by  able  English  writers,  but  it  has  also 
been  forcibly  assailed  by  others  of  not  less  abiHty;  and  look- 
ing at  the  subject  from  a  judicial  stand-point,  all,  it  seems 
to  MB,  that  can  be  said,  is,  that  what  little  exists  of  recorded 
tradition  and  events,  affords  some  support  for  diverse  views, 
but  no  firm  ground  on  which  to  rest  a  positive  assertion. 

At  the  present  day  a  judgment  with  respect  to  pro- 
perty in  land  must  necessarily,  we  think,  be  formed  upon 
what  has  been  under  British  rule  the  Legislation  relating 
to  land ;  the  course  of  usage  in  regard  to  the  acts  and  deal- 
ings of  the  Government  and  individuals  with  landed  inter- 
ests, and  the  nature  of  the  proprietary  rights  which  judi- 
cial decisions  have  confirmed  and  enforced ;  and,  upon  those 
grounds,  we  apprehend  it  may  be  laid  down  as  a  sound 
conclusion,  that  whatever  be  technically  the  correct  theory 
as  to  the  person  in  whom  the  9oiI  originally  vested,  and  the 
precise  nature  of  the  rights  over  land  formerly  acquired  by 
the  ruling  power,  or  Zamindars  and  Poligirs,  before  the 
British  rule ;  the  Government,  in  respect  to  lands  held  by 
ryots,  in  which  private  intermediary  interests'  have  never 
existed,  or  once  existing  have  been  completely  terminated, 
and  lands  lying  waste ;  and  Zamind&rs  and  Pollg&rs,  in 
respect  to  the  lands  within  their  zamindaris  and  poliems, 
now  possess  rights  of  property,  as  well  as  the  tenant  culti- 
vators of  such  lands.  Property  in  land,  as  in  any  other 
thing,  is  but  a  qualified  dominion  over^  ii  In  the  most 
extensive  sense  it  is  the  dominion  enjoyed  subject  to  the 
restrictions  and  incidents  attached  to  ail  land  by  the  gene- 
ral law. — Such  was  the  plentkm  domi/nium  of  the  Roman 
law,  aAd  is  the  nature  of  the  *^  absolute  property"  of  the 
laws  of  European  and  other  countries. — And  r^hts  of  pro* 
perty  vary  in  extent  with  the  degree  of  domiuion.  How- 
ever the  dominion  over  land  be  circumscribed^  by  the 
creation  of  special  obligations  and  modifjring^  rights  in 
others;  so  loi^  as  some  substantial  paramount  dominion 
remains,  the  possessor  of  it  has  a  proprietary  interest  in  the 
land.  He  possesses  (to  use  the  phrase  of  modem  Roman 
law)  a  d^ninium  minus  plenum,  and  the  owner  of  the 
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rights  which  lessen  the  paramount  domini<m  has  in  him  a       1871; 
second  dominion  and  property,  either  as  an  occupier  enjoy-  j^  ^^  ^^^  2211 
ing  the  usufruct  of  the  land  or  as  an  intermediate  proprie-    of  '^<^^' 
tor.     And  that  the  Government  and  Zamind&rs  and  Polig4rs 
are  possessed  of  such  a  paramount  dominion,  and  consoT 
quently  a  property  in  the  several  lands  just  jipecified,  is  a 
matter,  we  think,  now  put  beyond  question  by  the  effect  of 
their  continual  exercise  of  the  rights  of  disposition  and 
improvement,  and  other  rights  of  a  proprietary  nature,  from 
the  earliest  times  of  settled  British  rule,  and  the  provisions 
for  the  maintenance  and  furtherance  of  such  rights  fouod 
throughout  the  Regulations  and  Acts  relating  to  both  per* 
manently  and  periodically    assessed  lands;   and  by  the 
numerous  decisions  of  the  tribunals  of  the  country  and  the 
Privy  Council  upholding  and    enforcing  the  same.    The 
plenum  dominiiiTO^  or  absolute  proprietary  right  in  land, 
may  now,  no  doubts  be  in  the  person  who  carries  on  its  cul- 
tivation, and  be  evidenced  to  have  come  from  first  occu- 
pancy.   But^  in  our  judgment,  the  pervading  principle  of 
Executive  Government,  Legislation,  and  Judicial  decisions 
is,  that  where  the  holding  of  the  cultivator  is  ryotw4ri  or 
for  a  limited  term  of  years,  S^mind&rs  and  other  middlemen 
having  similar  rights,  or  the  Government  when  there  is  no 
such  person  intervening,  possess  a  paramount  property  in 
the  soil,  like  a  seigniory  ;  in  which  right  they  receive  a  rent 
or  return  for  the  possession  and  use  enjoyed  by  the  cultiva- 
ting tenant ;  and  that,  when  absolute  proprietary  rights  exist, 
they  must  be  regarded  as  derivative  from  the  ruling  power  in 
the  State.  This  principle  has  governed  in  Canara  and  Malabar, 
where  the  most  ancient  proprietary  rights  have  been  pre- 
served :  and  with  respect  to  such  an  absolute  proprietary 
right,  it  is  laid  down  in  the  judgment  of  the  Privy  Council 
in  the  recent  case  of  Gunga  Oobind  MuTidul  v.  Tlve  CoUec- 
tor  of  the  24  Pergunnaha,  11  Moo.  L  A.  362,  that  there  is  not 
*'  the  relation  of  landlord  and  tenant  between  the  Govern- 
ment and  the  owner  of  the  lands,  who  is  the  landlord,  and 
not  a  ryot.    The  Government  has  a  title  to  the  rent  or 
jamma.    By  whatever  name  it  be  called,  the  right  and 
title  is  to  the  rent  substantially ;  it  does  not  include  a  right 
to  the  possession  of  the  lands,  though  such  a  right  might 
arise  by  forfeiture,  or  extinction  of  the  ownership." 
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1871*  Reverting  to  the  question  of  titie  now   before  the 

it  A  Ac.  m  Courts  we  proceed  to  conaider  the  oondufiion  deducible^  in 

»/  ^^^*     our  view,  from  what  appears  historically  as  to  the  nature 

of  the  tenure  of  the  proprietary  estate  of  Poligirs  at  the 
time  of  the  passing  of  Begolation  XXY  of  1802.  The  learn- 
ed counsel  on  both  sides  rested  their  aiguments  upon  the 
6th  Report  of  the  Select  Committee  on  the  affidrs  of  the  East 
India  Company,  presented  to  the  House  of  Commons  in 
1812  (VoL  2  of  the  Edition  of  Reports  published  by  Messrs. 
Higginbotham))  as  setting  forth  the  true  historical  view; 
and  certainly  we  could  hardly  hftve  a  more  authentic  and 
instructive  guide  in  forming  our.  condnsion,  containing,  as  the 
Report  no  doubt  does,  the  substance  of  all  the  information 
derivable  from  the  official  records  and  reports  in  the  possession 
or  power  of  the  Company's  Gkvemment. 

The  name  "  P<dig&*"  appears  to  have  been  applied  be- 
fore the  Mabratta  Invasion  to  persons  holding,  in  the 
southern  and  western  portions  of  the  Madras  Presidency, 
the  position  of  those  who  had  acquired  the  name  of  Zamin- 
il&r  in  the  Northern  Districts,  and  substantially  the  history 
of  the  two  classes  is  similar.  Originally  the  descendants  of 
officers  of  Police  and  Revenue  Agents  of  Hindu  Sovereigns, 
they  advanced  themselves  to  the  positions  of  chiefs,  main* 
taining  military  forces  and  possessing  fortresses  and  strong- 
holds. As  such  they  were  employed  by  Mussulmen  rulers 
in  upholding  subjection,  to  their  Qovemment  and  managing 
the  coUectioii  of  revenue ;  and  although  (as  remarked  by 
Mr.  Mountstuart  Elphinstone  in  his  History  of  India)  it 
seems  doubtful  whether  they  were  more  than  chiefs  enjoying 
some  degree  of  independence  before  the  time  of  Aurangazib ; 
yet,  in  later  times,  by  embracing  the  frequent  opportunities 
for  refractoriness  and  the  extension  of  their  powers,  afford- 
ed by  the  weakness  and  inefficiency  of  the  ruling  power, 
they  reached  to  the  independence  of  tributary  feudatories 
and  proprietary  holders  of  land :  and  that  position  they,  or 
their  descendants,  were  in  general  permitted  to  enjoy  heredi* 
tarily  down  to  the  establishment  of  British  Qovemment 
That  permission,  however,  cannot  be  pronounced  to  have 
amounted  to  a  positive  recognition  establishing  their  assum- 
ed rights  generally  (except,  perhaps,  as  respects  a  few  who 
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traced  heirship  throHgh  a  long  descent  fix)m  Rajais  or  officers       ^^^j. 
who  had  reoeiTed  villages  in  Inam),  because  of  their  not  ii.  a.  No.  129 
unfireqnently  having  been  deprived  of  their  rights.    But  it     ^/J^^^-  , 
can  hardly  be  doubted  that  it  was  decisive  and  retensive 
enough  to  give  strong  claims  to  such  a  recognition.    Indeed, 
the  Company's  officers  appear  to  have  at  first  regarded 
them  as  already  possessing  established  titles  as  landed  pro- 
prietors ;  and  although  that  view  was,  after  a  time,  modi- 
fied, nothing  was  done  indicating  any  doubts  as  to  the 
strength  of  the  claims  of  both  Zamind&rs  and  Polig&rs  to  be 
secured  in  such  titles ;  or  any  wish  in  opposition  to  a  com- 
pliance with  such  claims. 

Among  the  first  acts  of  the  Company's  Government 
were  the  reinstatement  of  some  Foligirs  who  had  been 
driven  out  of  their  poliems,  and  the  confirmation  of  the 
others  (save  a  few  who  continued  rebellious)  in  the  enjoy- 
ment of  their  estates,  upon  the  conditions  of  rendering  to 
the  Government  their  tribute  and  services  (which  were  spon 
after  converted  into  an  increased  jamma,  or  rent  adjusted 
according  to  the  productive  value  of  the  lands),  and  of  the  re- 
gular letting  of  their  lands  to  lyots  for  cultivation:  and  when, 
subsequently,  disturbances  were  caused  by  the  Poligirs  of 
some  Districts,  the  Government,  in  the  course  which  was 
deliberately  decided  upon  and  pursued,  treated  them  as 
insubordinate  landowners  who  exercised  powers  incompati- 
ble with  the  position  of  subjects^  and  paid  an  insufficient 
jamma.  They  were  coerced  to  surrender  all  their  civil  and 
military  administrative  powers,  and  had  their  jamma  increas- 
ed to  a  new  temporary  assessment  to  an  amount  which 
left  them  more  of  the  returns  from  the  land  than  was  con- 
sistent with  any  other  position  than  that  of  proprietors. 
When^  again,  on  the  recurrence,  after  such  assessment,  of  re* 
bellious  conduct  on  the  part  of  some  Polig&rs  in  the  Tinne- 
velly  District,  their  poliems  were  taken  from  then^  some 
of  the  lands  wdre  added  to  the  holdings  of  other  deserving 
Pol^ars.  Other  polimis  too,  that  were  given  up  to  the 
Qovemment  because  of  the  discontent  of  the  holders  with 
the  new  assessment,  in  order  that  their  actual  productive 
qualities  might  be  known,  werei,  upon  the  proper  rates  of 
januna  being  fixed,  returned  (with  the  excepti(«  of  one  or 
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1^71.       two  sequestered  on  special  grounds)  to  the  former  holders, 
STa.  No.  189  **^^  ^  ^^®  o^  ^^o  instances,  at  least,  to  the  heir  of  a 
V^^*^-     former  holder. 

All  these  occurrences  appear  to  have  taken  place  before 
the  close  of  the  last  century,  and  the  only  change  since 
made  has  been  the  bringing  of  some  poliems  under  the 
permanent  settlement  and  the  assessing  of  the  others  on 
the  principle  of  the  permanent  settlement:  and  that  all 
were  not  brought  under  the  permanent  settlement  was, 
there  can  be  little  doubt^  owing  solely  to  the  need  for  that 
cautious  experience  which  the  Board  of  Directors  urged  on 
the  Madras  Qovemment  in  1804  and  subsequent  years,  in 
tx)n8equence  of  the  reasons  and  objections  of  the  Gbvem- 
iment  against  an  irrevocable  settlement,  founded  upon 
grounds  of  State  PoUcy.  On  the  nature  and  effect  of  these 
settlements  and  assessments  we  shall'  have  to  observe  when 
We  allude  presently  to  the  Proceedings  of  the  Board  of 
B^enue  of  the  14th  January  1813. 

This  review  of  the  salient  points  of  the  history  of  po- 
liems, found  in  the  Report  of  the  Select  Committee,  confirms 
-  the  impression  derivable  from  the  reported  cases  in  which 
titles  of  poliems  have  been  contested,  and  we  think  that  it 
is  sufficiently  apparent  that  poliems,  before  the  passing  of 
Regulation  XXV  of  1802,  had  been  acknowledged  to  be 
what  they  have  since  been  dealt  with  as — proprietary  es- 
tates held  under  the  Qovemment  by  either  a  hereditary 
tenure,  or  a  life  tenure.  Now,  applying  this  result  to  tJie 
Regulation,  we  have  next  to  consider  whether,  in  regard 
to  poliems  not  permanently  settled,  it  has  the  effect  of  de- 
claring positively  a  different  view,  namely,  as  to  the  past,  that 
private  proprietary  estates  were  not  existent  before ;  and  as 
to  the  future,  that  they  would  exist  only  when  created  here- 
ditarily by  a  sannad-i-milkfat-i-istimr&r«  upon  a  permanent 
assessment  being  fixed  under  the  Regulation. 

We  should  not  have  been  prepared  to  adopt  this  con- 

.  struction,  if  nothing  more  had  been  before  the  Court  than 

appears  from  the  Regulation  itself.    But  read  by  the  ligh  t 

which,  in  our  view,  history  affords  as  to  the  mode  in  which 

the  Company's  Government  had  dealt  with  zamind4ris  and 
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polieans,  and  together  with  the  subsequent  emphatic  declara-  I87i. 
tion  expressed  in  Regulation  IV  of  1822,  we  feel  no  doubt  je.  /^o.  12» 
that  it  was  intended  to  be  affirmative  of  existing  proprietary  0/  1869. 
rights  in  Zaminddrs  and  Polig&rs  and  others.  The  1st  Sec- 
tion,  which  is  in  the  form  of  recitals,  refers  to  what  had  been 
the  mode  of  administration  under  Asiatic  Rulers  for  the  pur- 
pose of  augmenting  the  revenue,  and  states  that  it  involved 
the  implication  of  the  proprietary  right  of  the  ruling  power 
to  take  possession  of  all  lands  for  such  purpose.  It  next 
points  out  serious  evils  caused  by  such  a  mode  of  adminis- 
tration, and  as  one  of  them,  "the  diminishing  the  security  of 
private  property:**  and  concludes  by  declaring  that  the  Bri- 
tish Government  had  determined  to  remove  "  so  fruitful  a 
source  of  uncertainty  and  disquietude,''  and  to  make  grants 
to  Zamind&rs  and  other  landholders  of  a  hereditary  property 
in  ilieir  land,  subject  to  a  permanently  fixed  assessment  of 

revenua  Then  follows,  in  Section  2,  a  positive  enactment 
requiring  a  fixed  assessment  to  be  made  on  aU  lands,  and 
declaring  that,  thereupon,  hereditary  estates  should  become 
vested  in  "Zamindars  or  other  proprietors  of  land;'*  and  in 
Section  3  provision  is  made  for  the  granting  of  sannads  to, 
and  obtaining  of  kab^yats  from  ''all  perscms  being  or  consti- 
tuted to  be  Zamindars  or  proprietors  of  land."  The  other 
Sections  of  the  Regulation  relate  to  lands  when  brought  under 
permanent  settlement. 

Without  perverting  the  language  of  these  Sections,  we 
do  not  see  how  the  Regulation  can  be  said  to  import  the 
negative  declaration  contended  for ;  or  what  other  effect  can 
reasonably  be  given  to  it  than  that  of  a  deliberate  recognition 
of  existing  private  proprietorship  in  land ;  except,  indeed, 
upon  the  supposition  that  the  terms  "private  property,** 
•*  landholders,"  "proprietors  of  land,"  were  used  in  no  definite 
sense  :  a  supposition  quite  gratuitous  for  any  thing  that 
appears  in  the  Regulation,  or  is,  we  think,  presented  by 
history  as  to  the  manner  in  which  the  Government  had  be- 
fore dealt  with  Zamind^rs  and  Folig&rs.  However,  upon  such 
a  supposition  doubts  would  very  likely  arise,  from  the  intro- 
duction of  a  new  system  of  formal  hereditary  grants,  in  re- 
gard to  the  certainty  of  private  rights  in  those  lands  which 

were  not  soon  brought  under  a  permanent  assessment ;  and 
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?^K^     ^^^  probably  it  wab  doubts  of  that  kind  which  led  to  the 

Aprii  26.  .  '^ 

JLA.No.  129  powuig  of  Beguiation  IV  of  1822. 

of  ISftO. 

But  whatever  were  the  moving  doubts,  that  Regulation 

does  aflfoid  strong  confirmation  of  the  view  we  take  of  the 
declaratory  efiect  of  Beguiation  XXY  of  1802.  It  recites,  in 
the  1st  Section,  that  because  of  doubts  regarding  the  mean- 
ing of  the  latter  Beguiation  and  others,  it  had  become  neces- 
sary to  declare  that  in  paanng  them  the  Qovemment  "  had 
"  no  intention  of  authorizing  the  infringement  or  limitation 
"  of  any  established  rights  of  any  class  of  its  subjects,  such 
^  rights  beuig  determinable  by  judicial  investigation  only  f 
and,  in  the  2nd  Section,  declares  that  the  provisions  in  those 
Regulations  "  were  not  meant  to  define,  limit,  infringe,  or 
"  destroy,  the  actual  rights  of  any  description  of  landholders 
"  or  tenants."  There  is,  certainly,  some  indication  in  the 
Regulation  that  it  was  rather  meant  to  apply,  as  argued  for 
the  respondents,  to  the  provisions  in  the  earlier  Regulations 
relating  to  the  relative  rights  of  landholders  and  occupying 
tenants.  But  we  must  give  to  the  words  just  quoted  th^ 
full  effect,  and  hold  tha^  the  Regulation  applies  to  all  rights 
in  land  recognized  by  the  Government  as  established  at  the 
passing  of  Beguiation  XXY  of  1802,  or  the  other  Regulations 
therein  referred  to.  Regulation  IV  of  1822,  therefore,  confirms 
we  think,  in  the  clearest  manner,  the  recognition  of  private 
property  in  land  when  Regulation  XXY  was  passed,  and 
the  intention  not  to  interfere  with  the  maintenance  of  right- 
ful claims  to  it.  Indeed  it  would  have  been  strange  to  have 
found  the  contrary  in  effect  declared  by  Regulation  XXY  of 
1802,  for  then  it  would,  it  seems  to  us,  have  involved  the 
inconsistency  of  a  declaration  adverse  to  the  very  intent 
and  purpose  of  the  legislation,  or  (putting  the  inconsistency 
in  another  form)  of  providing  for  the  confirmation  and  effec- 
tual settlement  of  titles  which  the  Qovemment  firaming  the 
Regulation  did  not  recognize  as  existing. 

On  the  part  of  the  respondents  three  decisions  of  the 
late  Sadr  Court,  reported  in  the  1st  Vol.  of  Select  Decrees,  pages 
80,  141  and  172,  were  relied  upon.  They  bear  directiy  in 
support  of  the  valid  existence  of  proprietary  estates  for  life 
in  zaminddrfs  and  poliems  not  brought  within  Regulation 
XXY  of  1802 :  but  lay  down  that  there  can  be  no  hereditary 
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interest  in  them,  unless  created  by  an  Istimrart  sannad  .1^^^ 
granted  nnder  that  Begolation.  For  this  position  the  rea-  RTjTNinSi 
sons  given  in  the  judgments,  pages  80  and  172,  are  that  it  is — ^^^^<  - 
dedudble  fix>m  the  Regulation,  and  confirmed  **  by  information 
obtained  firom  oth^  sources/'  that,  prior  to  the  permanent 
assessment,  succession  to  zamiudirls  was  not  governed  eaPoZu- 
wody  by  the  laws  of  inheritance ;  but  that  the  ruling  power 
disposed  of  them  as  might  be  considered  most  expedient 
for  the  realization  of  the  public  revenue,  and,  in  page  172, 
there  is  the  additional  reason  given,  that  it  was  dear  to  the 
Court  that  the  succession  to  the  property  in  dispute,,  which 
had  passed  to  the  next  heir,  had  always  depended  upon  the 
arbitrary  will  of  the  ruling  power.  With  the  former  part 
of  the  deduction  our  view  accords,  and  so  too  with  the  latter' 
part,  if  it  was  meant  to  refer  to  the  mode  of  administration 
under  Asiatic  Rulers ;  but  if  it  meant  to  refer  to  the  period 
of  the  Company's  Government  down  to  the  passing  of  Regu- 
lation XXV  of  1802,  we  cannot  concur  in  iL  Further,  if 
what  is  stated  in  the  latter  ground  waa  shown  by  evidence, 
it  was  by  itself  a  proper  ground  for  the  decision  in  the  case. 
But  the  strongest  remarks  against  the  weight  of  the  decisions 
are„ — ^that  no  clue  is  given  to  the  source  or  nature  of  the  in- 
formation by  which  the  Court  was  influenced ;  that  the  cases 
were  decided  some  time  before  the  date  of  Regulation  IV  of 
1822 ;  and  in  Clause  3,  Rule  10,  of  the  Agency  Rules  of 
Ganjam  and  Vizagapatam,  made  some  years  afber  Regulation 
IV  of  1822,  we  find  the  Qovemment  not  denying  the  right 
of  succession  to  Zamindibrs  not  permanently  settled,  but  only 
claiming  the  inherent  right  of  selection  in  the  case  of  more 
than  one  claimant  of  the  right.  For  the  appellant,  reliance 
was  placed  on  the  Judgment  of  Lord  Chancellor  Lyndhurst,  in 
Frwmmi  v.  JPairJie,  1  Moo.  I.  A.  342,  deciding  that  Zamind^rs 
and  Tahsildars  of  Bengal  had  a  permaoiaTit  property  in  the 
soil  at  the  time  when  the  Finglish  established  themselves  in 
the  coimtry.  This  goes  further  than  our  present  judgment^ 
but,  as  it  appears  to  rest  upon  a  seriea  of  documents  and 
opinions  besides  the  Bengal  Regulations,  which  are  some- 
what difEerent  from  the  Madras  RegolationB^  we  cannot  con-  - 
aider  it  as  a  supporting  authority  beyond  the  point, — that  a 
course  of  arbitrary  dealings  with  the  land  for  revenue  pur- 
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187U  poses  similar  to  that  recited  in  Regulation  XXV  of  1802,  was 
JR,  A.  Ao.  129  considered  consistent  with  the  existence  of  the  proprietary 
— 2t}^ —  rights  of  Zamind&rs  and  others  in  such  land. 

For  these  reasons  we  are  of  opinion  that  Zamindars  and 
Polig&rs,  and  others  in  a  like  position,  and  occupying  tenants, 
possessed  different  proprietary  rights  in  land,  by  recognition 
.  of  the  Government,  before  the  passing  of  Regulation  XXV  of 
1802.  That  by  it  the  Government  declared,  with  the  force  of 
law,  their  acknowledgment  and  confirmation  of  such  rights, 
as  they  were  then  enjoyed,  and,  in  order  to  quiet  all  uncer- 
tainty and  disquietude  respecting  them,  and  to  establish 
general  certainty  of  tenure  in  the  holders  of  the  same,  provid- 
^ed  for  the  permanent  assessment  of  all  lands  liable  to  pay 
revenue  to  Government ;  and  for  the  issuing  thereupon  of 
express  hereditary  grants  to  every  Zamindir  and  other  in- 
termediate  proprietor,  and  written  engagements  between 
them  and  their  tenants : — ^And,  therefore,  that  the  Regulation 
does  not  operate  to  exclude  or  disfavor  the  maintenance  of  a 
claim  against  the  Government  to  a  hereditary  or  other  estate 
in  lands,  which  has  not  been  secured  the  benefits  of  a  settled 
title  under  the  Regulation,  because,  for  political  reasons,  the 
Government  has  thought  it  inexpedient  to  give  full  effect 
to  its  enactments.  But  that  claims  of  title  to  such  estates 
are  merely  left  without  the  conclusive  proof  of  hereditary 
title  afforded  by  an  Istimr&ri  samiad.  It  could  never,  we 
think,  have  been  intended  that  the  Government,  by  delaying 
to  do  in  regard  to  some  estates,  what  the  Regulation  enacts 
should  be  done  in  regard  to  aU  lands  for  the  purpose  of  setting 
at  rest  all  uncertainty  as  to  titles,  should  secure  the  power  to 
treat  all  such  estates  as  held  by  no  permanent  title  whatever. 
It  follows  that  the  existence  of  a  proprietary  estate  in  po- 
liems,  or  other  lands  not  permanently  assessed,  and  the  tenure 
by  which  it  has  been  held  are,  in  our  opinion,  matters  judi- 
cially determinable  on  legal  evidence,  just  as  the  right  to  any 
other  property. 

We  are  thus  brought  to  consider  the  evidence  laid  before 
the  Court,  and  on  this  point  the  conclusion  contended  for  on 
the  part  of  the  respondents  is,  not  that  the  Govenunent  have 
the  absolute  right  to  deprive  the  fiunily  of  the  poliem  on 
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the  death  of  each  holder  of  it,  but  that  they  have  the  right       1871. 
to  appoint  whom  they  please  of  the  kindred  of  the  deceased  j^^  a^J^o.  m 
Poligir  to  be  his  successor.   In  effect,  that  the  members  of  the     <>/  J  ^^9, 
family  have  taken  successive  life  estates  by  express  conces- 
sion  of  the  Government. 

The  earliest  documents  in  evidence  bear  date  in  1803. 
They  are  the  letter  of  the  Acting  Collector  Mr.  Watts,  and 
its  enclosures,  and  the  Proceedings  of  the  Board  of  Revenue 
and  resolution  of  the  Government  thereon  (Exhibits  K,  Q, 
and  R).  The  letter  communicated  that,  on  commencing  the 
survey  of  the  Manap^  poliems,  the  holder  of  the  poliem 
now  in  dispute  had  claimed  his  (the  Collector's)  interven- 
tion, for  the  purpose  of  recovering  several  villages  of  which«i 
hiB  grandfiEither  had  .been  forcibly  dispossessed  by  the 
ancestors  of  the  Tondiman  Bajih;  and  enclosed  the  evi- 
dence brought  forward  to  support  the  claim.  Among  the 
documents  enclosed  was  the  copy  of  a  grant,  inscribed  on 
stone,  of  some  of  the  villages  so  seized,  as  a  free  and 
perpetual  endowment  for  the  support  of  a  temple : — ^An 
act  this  of  absolute  ownership.  The  opinion  of  the  Board 
and  the  Government  resolution  were  to  the  effect,  that 
although  considerable  hardship  appeared  to  attend  the 
case  of  the  applicant,  he  could  not  recover  the  villages 
after  the  lapse  of  so  long  a  time.  These  documents  were 
used  for  the  Appellant,  partly  to  show  that  the  poliem 
was  then  regarded  as  an  ancestral  estate  which  had  come 
down  to  the  applicant  by  right  of  hereditary  succession; 
and  we  think  they  have  that  effect,  at  all  events  from 
as  far  back  as  1691.  But  not  the  Airther  effect  contended 
for,  of  showing  that  the  successions  had  been  quite  indepen- 
dent of  the  control  of  the  Government,  for^  consistently  with 
what  the  document  sets  forth,  each  successor,  although  heir 
according  to  the  order  of  legal  succession,  might  have  been 
nominated  by  the  ruling  power.  On  this  point  more,  we 
think,  cannot  be  said  in  connexion  with  these  documents, 
than  that  the  exercise  of  such  control  is  rendered  improba- 
ble by  the  non-production  of  any  document  from  the  Govern- 
ment records  tending  to  evidence  it :  and  this  improbability 
sMftt  have  its  due  weight  in  considering  the  other  evidence 
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^^.iVa     ^  ^  what  occurred  on  successions  since  the  date  of  the 
M.  A.  No,  12»  Oovemment  order. 

jpf  1869, 

The  next  document  in  point  of  date  is  the  letter  of  the 
Collector,  Mr.  Parish,  to  the  Board  of  Bevenue,  of  the  8th 
June  1804,  explaining  the  nature  and  amount  of  new  assess- 
ments then  made  on  the  Manaptiri  and  other  poliems ;  and 
it  is  important  as  showing  that  those  assessments  were  a 
considerable  increase  on  the  former  rates,  and  made  upon  the 
same  principle  as  the  permanent  assessments  on  Zamind&rfs 
secured  by  the  grant  of  sannads  under  Regulation  XXY  of 
1802;  that  principle  having  been  before  applied  to  other 
unsettled  properties,  without  objection  on  the  part  of  the 
holders.  But,  in  judging  of  the  effect  of  this  evidence,  we 
must  consider  it  with  the  information  afforded  by  the  Fto- 
ceedings  of  the  Board  of  Revenue,  dated  the  14$th  June  1863 
(Exhibit  S4s),  relating  to  such  assessments*  Those  proceed- 
ings,  it  appears,  were  consequent  upon  the  resolution  of  the 
Govenmient  proposing  the  issue  of  permanent  sannads  to 
the  holders  of  poliems  throughout  the  country;  and  they  show 
that,  in  1802,  permanent  settlements  of  peshkash  had  been 
effected  in  regard  to  the  poliems  in  the  Ceded  Districts  and 
Tinnevelly,  the  Ramnad  and  Shevagonga  Zamindiris  in 
Madura,  and  those  known  as  the  western  poliems,  upon  the 
principle  generally  adopted  in  the  permanent  assessment  of 
zamind&iis  under  Regulation  XXY  of  1802.  That,  about 
the  same  time,  assessments  upon  a  different  principle  were 
made  on  the  Dindigul  poliems ;  but  they  were  subsequently 
re-assessed  upon  the  same  principle. 

That  the  Government  approved  such  re-assessment^  and 
confirmed  the  settlement  of  all  the  poliem  estates  in  per- 
petuity, and  thereupon  sannads,  under  Regulation  XXV, 
were  actually  issued  in  1805,  but  not  delivered  to  the  holders 
of  the  poliems,  owing,  it  would  seem,  to  some  doubta  as  to 
whether  forfeitures  had  not  occurred  by  reason  of  firequent 
sales  having  taken  place,  and  that  Mr.  P&rish'a  assessm^ita 
were  recognized  as  the  extension  of  a  similar  mode  <^  assess- 
ment to  the  Manap6ri  poliems,  and  had  heesi  continued  in 
force  ever  since,  except  as  regarded  one  poliem  (Mambaray) 
but  no  sannads  had  been  issued.    The  Board,  with  referaice 
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to  this  extension,  remark,  that  at  the  time  the  assessments      ^  1871. 

,  .  April  2S. 

were  imposed  "  it  was  probably  intended  to  extend  to  these  JT^TSSma 
poliems  the  permanent  settlement  which  had  been  made  on     o/l8fl9. 
the  poliems  of  Dindigol/'    They  might  have  expressed  this 
with  certainty,  since  it  appeared  on  record  in  the  Proceedings 
of  their  office,  in  1815,  with  reference  to  the  Manapiiri  assess- 
ments^ that  ''  it  was  fully  intended  to  extend  to  those  po- 
liems the  permanent  settlement^  on  the  Zamind&ri  tenure ; 
but,  whether  in  consequence  of  the  Collector  having  neglect- 
ed to  submit  the  previous  report  necessary  for  the  purpose, 
or  in  consequence  of  the  discussions  which  subsequently 
arose  respecting  the  inexpediency  of  extending  that  system, 
it  does  not  appear  that  this  intention  has  ever  been  carried 
into  effect.    The  result  has  been  that,  although  the  demand 
on  the  poliems  has  since  continued  invariably  the  same,  it 
has  not  been  considered  regular  and  legal  on  the  occurrence 
of  arrears  to  enforce  the  Begulations  of  1802."    The  Board 
then,  after  reviewing  the  subsequent  official  communications 
relating  to  the  several  poliem  estates,  concluded  by  recom- 
mending that  ^all  existing  Poligdrs  be  confirmed  in  their 
tenures  on  the  present  terms  as  regards  peshkash,  and  that 
sannads  of  permanent  settlement  be  granted  to  all  who  are 
willing  to  accept  them.*' 

The  legitimate  conclusions  deducible  from  all  that  is 
stated  in  those  Proceedings  and  the  other  documents  above 
referred  to,  we  consider  to  be  these : — ^Tho  Qovemment  ap- 
pear to  have  always  dealt  with  the  Manaptiri  poliems  as 
ancestral  estates,  passing  by  succession  in  the  families  of  the 
holders.  They  have  never  retained  any  of  the  poliems,  ex- 
cept on  an  escheat  for  failure  of  heirs,  or  a  voluntary  surren- 
der in  consideration  of  a  malikh4na  allowance,  or  when 
poliems  were  resumed  for  the  purpose  of  being  kept  under 
management  temporarily,  or  until  redeemed  by  the  payment 
off  of  arrears  of  peshkash  (which  occurred  once  as  respects 
the  poliem  nowjin  dispute),  instead  of  attempting  to  sell  the . 
estate,  or  enforcing  payment  against  the  persons  of  the 
Poligars  owing  the  arrears,  or  their  property  generally ;  and 
although  these  Manapiiri  poliems  have  never  been  perma- 
nently settled  under  Regulation  XX Y  of  1802,  they  have  been 
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1871.  continued,  for  more  than  half  a  century  before  the  institution 
JL  ^^.^0.  Utt  ^^  **^®  ®*^^  under  an  assessment  equivalent  to  that  fixed  on 
rfis^'  zamind&ris  permanently  settled  under  that  Regulation,  and 
made  with  the  intention  of  its  becoming  permanently  fixed 
by  the  grant  of  sannads, — In  effect  have  practically  been 
permanently  settled  ancestral  estates,  in  the  estimation  of 
the  Government,  from  the  time  of  Mr.  Parish's  assessments. 
In  support  of  the  latter  conclusion  we  have  the  additional 
circumstance  that  the  poliems  are  described  as  ''permanently 
settled"  in  the  statement  of  Revenue  accounts  from  Fasli 
1275  to  1278,  furnished  by  two  CoUectors  (Exhibits  M.  &  K), 
and  in  the  letter  of  a  third  Collector,  addressed  to  the  Board 
of  Revenue,  The  Advocate  General  argued  that  that  des- 
cription was  shown  to  be  a  mistake  by  the  letters  of  another 
Collector,  in  Exhibits  14  and  6,  correcting  the  statement  in 
the  latter  communication :  and,  no  doubt,  the  correction  was 
right,  if  the  statement  was  understood  to  mean  permanently 
settled  under RegulationXXV  of  1802, which  we  may  consider 
to  have  probably  been  the  case,  when  we  find  from  Exhibit 
N.  that  the  description  was  continued  for  2  years  after  the 
date  of  the  letters  of  correction.  This  argument,  therefore, 
does  not  remove  the  force  which  we  give  to  the  description. 
Further,  we  have  yet  stronger  proof  of  the  conclusion  in  the 
fact  appearing  from  Exhibit  14,  that,  so  recently  as  1866,  it 
was  determined  by  the  Revenue  Board  that  a  sannad  should 
be  offered  to  the  late  Polig4r  when  he  came  of  full  age. 

We  have,  next,  to  consider  the  force  of  the  direct  evi- 
dence relied  upon  as  showing  that  the  Goveroment  have  exer- 
cised a  control  over  the  course  of  succession.  The  Revenue 
Board,  in  their  Proceedings  of  14th  January  186S,  para.  26, 
assert  the  right  to  nominate  as  successor,  on  the  occasion 
of  a  death,  a  person  who  had  no  claim  to  it  according  to  the 
general  law  of  succession,  and  if  that  has  been  established, 
the  plaintiff  is  not  entitled  to  the  poliem,  although  a  family 
estate.  The  earliest  succession  of  which  there  is  any  parti- 
cular evidence  took  place  in  1811  or  1812,  and  the  success 
sion  of  the  late  Polig&r,  in  1854,  was  the  next.  The  former 
was  denied  on  the  part  of  the  Respondents,  but  nothing  was 
suggested  to  cast  a  doubt  on  the  &Lct  appearing  from  the 
certified  copy  of  the  record  in  Original  Suit  No.  49  in  the 
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register  of  the  Southern  Provincial  Court  (Exhibit  6),  that       1871. 

Jipnl  26* 

in  consequence  of  a  death  in  1811  or  1812,  the  right  to  the  jOn^oTm 
succession  was  litigated  in  that  suit,  and  determined  in  1813  ^f  ^^?^v 
by  a  decree  in  favor  of  the  defendant  as  the  heir  of  his  &therj 
who  had  inherited  firom  his  grandfather.  We  cannot,  there-* 
fore,  doubt  the  fact  of  a  succession  at  that  date.  And  there 
is  not  the  least  evidence  to  show  that  control  was  then 
exercised  by  the  Qovenunent;  but  an  inference  to  the 
contrary  may  be  drawn  from  the  fact  that  there  was  no 
mention  of  any  control  in  the  suit ;  besides,  it  is  highly 
probable  that^  if  any  had  been  exercised^  some  evidence  of  it 
would  have  been  forthcoming  from  the  Government  records* 
Oonsequently,  we  must  take  it  that  the  Oovemment  had 
exercised  no  further  control  than  we  have  ah'eady  alluded 
to  (which  does  not  appear  to  have  touched  the  right  of 
succession)  at  the  date  of  the  death  of  the  late  Zamind&r's 
predecessor  in  1854. 

The  evidence  relating  to  the  succession  of  the  late  Za^ 
mind&r  are  the  letters  of  the  Sub-Collector  to  the  Collector 
(Exhibits  10,  11)  and  the  Proceedings  of  the  Board  of  Reve-^ 
nue  and  the  Government  order  thereon  (Exhibits  33  and 
12).  In  his  first  letter  the  Sub-Collector  reported  the  death 
of  the  Zamind&r  and  his  having  recognized  lus  son  as  heir,  and 
ihat^  on  receipt  of  further  communication  from  the  Tahsil-> 
d&r,  he  would  submit  his  opinion  on  the  right  of  the  son  to 
the  succession.  In  his  second  letter  he  gave  a  statement  of 
the  &mily  of  the  deceased^  showing  that  the  heir  recognized 
by  the  Zsaahidir  was  his  eldest  son,  and  recommended  that 
he  should  be  recognized  and  invested  as  Polig&r.  The 
Collector  then  forwarded  a  similar  recommendation  to 
the  Board,  who  submitted  it  to  the  Government,  recom- 
mending that  as  the  person  named  was  the  eldest  son  and 
to  be  presumed  capable  of  managing  the  property,  he  should 
be  recognized  as  proprietor  in  succession  to  his  father ;  and 
thereupon  the  Government  passed  an  order  recognizing  the 
eldest  son  as  Polig&r,  in  succession  to  his  deceased  fatheri 
and  his  right  to  be  placed  in  poss^ion  of  the  estate.  What 
took  place  when  the  late  Zamindir  died  on  the  17th  July 
1864,  appears  from  the  Collector  s  letter  to  the  Court  of 

Wards  reporting  the  death,  the  Proceedings  of  the  Court  and 
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ld7i;  the  Gk)Venuii6Bt  oirder  tliereon  (Exhibit  P.).  The  CoUec- 
JiANo.  129  ^^'"^  report  mentiaaed  the  eurviving  relations  and  the 
o/i^gg'  receipt  of  a  petition  from  the  Zamindir,  just  before  his  deaths 
asking  the  recognition  of  hia  minor  brother  as  his  successor, 
and  his  cousin  as  manager  during  his  minority.  That  he 
hsA  enquired  and  ascertained  it  to  be  the  wishes  of  the 
widows  that  their  deceased  husband's  desire  should  be 
complied  with,  subject  to  the  1st  widoVs  having  a  control 
over  the  management.  The  Qovemment>  adopting  the  opinion 
expressed  in  the  Proceedings  of  the  Courts  ordered  that 
as  the  brother  appeared  to  be  the  legal  heir,  he  should  be 
recognized  and  the  estate  taken  charge  of  by  the  Collector 
as  Agent  of  the  Court,  and  that  the  Collector  should  report 
farther  as  to  the  management. 

These  are  all  the  acts  and  circumstances  advanced 
to  prove  that  the  right  of  succession  was  conditional 
upon  the  will  of  the  Government,  and  had  their  combined 
effect  been  to  show  an  order  applied  for  and  made  on  each 
occasion*  granting  or  pon£naing  the  right  of  succession,  it 
would  have  been  meagre  evidence  of  such  a  condition^  in 
the  face  of  the  adveme  improbability  arising  from  the 
non-production  of  any  evidence  of  Qovemment  interfereoce 
with  a  succession  before  1854  But,  in  our  opinion,  sudi  is 
not  their  effect.  We  think  the  proceedings  on  the  late 
Zamind&r's  succession  prove  nothing  more  than  that  after 
the  principal  revenue  ofiicers  of  the  Government  had  ascer- 
tained on  d^  enquiry  that  he  was  the  next  legal  heir^  the 
Qovemment,  in  a  formal  manner,  recognized  him  as  by  that 
Tjlght  entitled  to  be  inducted  tp  the  possession  and  enjoy- 
ment of  the  estate.  We  think,  too^  thai  no  further  evidence 
is  afforded  by  the  proceedings  on  the  death  of  ihe  late 
Zutoind&r,  in  regard  to  the  succession  of  the  present  defend- 
ant. We  do  not  see  that  the  mention  in  the  Collector's 
report  of  the  wishes  of  the  widows  having  been  ascertained 
adds  anything  on  this  point.  It  had  reference,  no  doubt,  to 
iihe  C(»itrol  to  be  exercised  in  regard  to  the  management 
of  the  property  during  the  d^ndants'  minority,  and  such  a 
control,  by  Regulation  Y  of  1804,  was  a  duty  imposed  on 
the  devolution  of  property  by  inheritance.  In  shorty  we 
consider,  the  acta  done  •  on  both  occasions  to  amount  simply 
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to  the  render  of  a  kind  of  fealty  to  the  Qoyemment  as      I87i. 
supreme  lord,  and  the  official  recognition^  in  return,  of  the  jg  ^  ^^  Ua 
renderer's  right  to  be  inducted  to  the  poliem  as  the  person      ^  1869. 
ascertained  by  the  Grovemment  to  be  the  next  heir  in  the 
line  of  legal  succession  to  the  decesfled  holder :  just  such  a 
submission  and  recognition  as  takes  place  commonly  on  the 
succession  of  heirs  to  permanently  settled  Zamindaria. 

In  support  of  this  conclusion,  we  are  glad  to  have  proof 
of  the  very  satisfactory  kind  presented  by  the  minutes  of 
the  members  of  the  Revenue  Board  (Exhibit  12),  which  we 
learned,  during  the  argument,  had  unwittingly  been  put 
within  reach  of  the  appellant.  They  appear  to  have  been 
recorded  in  August  1864,  with  reference  to  the  Collector's 
letter  regarding  the  defendant's  succession,  and,  in  distinct 
terms,  express  that  no  legal  sanction  was  considered  to  exist 
for  the  recognition  of  any  one  as  proprietor,  in  succession  to 
the  deceased  Polig&r,  who  was  not  the  actual  heir  at  law ; 
and  that  on  that  ground,  and  on  the  understanding  that  the 
poliem  was  undivided,  the  defendant  was  entitled  to  the 
recognition  of  the  Government  as  the  rightful  heir  to  his 
uncle,  the  deceased  Polig&r.  It  is  evident  that  had  he  not 
been  considered  the  legal  heir,  the  senior  widow  (present 
plaintiff)  would,  as  the  next  heir^  have  been  the  recognized 
owner. 

Upon  the  whole,  we  are  of  opinion  that  it  has  been 
established  as  strongly  as  a  claim  of  this  nature  can  be 
expected  to  be  proved,  that  the  poliem  in  dispute  is  an  an- 
cestral hereditary  estate  which  has  devolved  through  several 
generations  in  the  ordinary  course  of  legal  succession. 
Almost  every  thing  tending  to  this  conclusion  that  could 
reasonably  be  looked  for,  it  seems  to  us,  exists,  save  the 
grant  of  a  sannad  under  Regulation  XXY  of  1802,  and  that 
is  not,  in  our  judgment,  made  by  law  indispensable^  except  to 
render  the  revenue  assessment  permanent  It  follows  that 
the  right  of  succession  contested  in  the  present  suit  depends 
tipon  the  question  raised  by  the  second  issue  in  the  suit, 
whether  the  2nd  defendant  is  the  legitimate  brother  of  the 
late  Poligar  Tiramalai  Puchaya  Naikar.  If  so,  he  is  the 
nghtfal  h^  to  all  the  ptoperty  claimed  in  the  plaint— no 
division  having  takea  place  between  him  and  his  deceased 
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A  ^^^36  ^^^*^®^-  -^^^  ^  illegitimate,  he  has  no  right  to  any  portion 
JL  A,  No.  129  0^  i^  No  additional  issue  is  necessary.  We  wish  it  to  be 
^f^^^^-  distinctly  understood  that  it  is  not  intended,  by  any  thing 
said  in  this  judgment,  to  indicate  any  opinion  as  to  the  right 
of  the  Government  to  alter  the  assessments  of  peshkash  on 
this,  or  other  poliems,  not  held  under  an  Istimriri  sannad, 
if  they  think  it  equitable  to  do  so,  and  have  not  bound 
themselves  not  to  do  so,  an  obligation  which  it  seems  from 
Exhibit  23  does  in  some  instances  exist.  The  question  of 
the  1st  defendant's  legitimacy  we  are  not  now  in  a  position 
to  determine,  and,  if  the  plaintiff  persists  in  her  denial  of  it* 
the  issue  must  be  sent  for  trial  by  the  Court  below.  She 
must  be  required  to  state,  within  three  weeks,  whether  she 
abandons  the  issue  or  desires  to  have  it  tried. 


Regular  Appeal  No.  1  of  1871. 

Tranquebar  Sa'mi  A'ttan AppeUanU 

Nathahbedu  Ammai  Amma'l Reapondent 

Suit  by  executrix  to  recover  imder  deeds  of  mortgage  and  sale^ 
dated  respectiyely  October  1837  and  April  1840,  executed  to  the  testator 
by  1st  defendant's  deceased  husband,  certain  villages  which  1st  defend- 
imt,  in  1848  and  1851,  mortgaged  to  2nd  and  3m  defendants.  Plea, 
the  Act  of  Limitations.  For  the  plaintiff  it  was  contended  that 
the  operation  of  the  Limitation  Act  was  suspended  from  1844  until 
1867.  by  reason  of  the  pendency  of  an  Equity  Suit,  commenced  by 
bill  filed  by  present  1st  defendant  against  the  testator,  to  set  aside  the 
deeds  of  October  1837  and  April  1840,  which  bill  was  dismissed  by 
consent  in  June  18Q7.  Beldf  (reversing  the  decision  of  the  Lower 
Court)  that  these  proceedings  had  no  such  effect,  that  plaintiff  mi^t 
have  brought  ejectment  at  any  time  and  that  the  present  suit  was 
baired, 

1871.      rpHIS  was  a  Regular  Appeal  against  the  decree  of  C.  R, 
M^^No  I         ^®^y*  ^^  Acting  Civil  Judge  of  Tranquebar,  in  Original 
^f  j'wl'     Suit  No,  4  of  1868, 

The  plaintiff  as  executrix  and  sister  with  probate  of 
the  last  Will  and  Testament  of  one  Manali  Latchmana 
Mudali,  deceased,  sued  to  recover,  under  deeds  of  mortgage 
9sxd  sale,  dated  respectively  7th  October  1837  and  18th 

(a)  Present  :-«'Hollaway  toi  hasa,  J.  J. 
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April  1840,  that  purported' to  have  been  executed  in  his  ^^7^- 
favor  by  Ist  defendant's  deceased  husband,  one  Manali  jg,  ^.a^/i 
Muttukistna  Mudali,  the  villages  of  Pedda  Koktir  and  ^f  ^^'^^' 
Chinna  Kokfir  in  the  Myaveram  Taluq,  which  the  1st 
defendant  in  1848  and  1851,  fraudulently,  as  plaintiff  alleged, 
mortgaged  to  the  2nd  and  3rd  defendants,  together  with 
mesne  profits  from  1852  to  1867,  the  aggregate  value  of 
the  claim  being  Rupees  1,40,498-6-6.  The  1st  defendant 
allowed  the  suit  to  proceed  ex-parte^  the  2nd  denied  the 
genuineness  of  the  deeds  of  mortgage  and  sale  sued  ouj 
and  pleaded  that  the  villages  in  question  were  first  mort- 
gaged and  afterwards,  viz.,  on  the  25th  June  1856,  by  two 
different  documents,  sold  to  him  and  3rd  defendant  with 
miras  r^istry ;  and  that  the  suit^was  barred  by  the  Law 
of  Limitations,  plaintiff's  cause  of  action  having  accrued 
in  1840. 

Four  issues  were  framed,  one  of  which  was. — 

Whether  the  suit  is  barred  by  the  Law  of  Limitations. 

The  plaintiff  relied  on  the  proceedings  in  an  Equity  Suit 
carried  on  in  the  Supreme  Court  of  Madras  (and  afterwards 
in  the  High  Court)  and  commenced  by  Bill  filed  in  1844  by 
Tripura  Siindra  Amm41  (the  first  defendant  in  the  present 
case)  against  Manali  Latchmana  Mudali,  alleging  that 
Muttukistna  Mudali,  husband  of  the  said  Tripura  Siindra 
Amm41  and  undivided  brother  of  the  said  Latchmana 
Hudali,  became  of  weak  mind,  and  that  the  said  Latchmana 
Mudali,  taking  undue  advantage  of  this,  obtained  from  the 
said  Muttukistna  Mudali,  amongst  other  deeds,  in  1837,  a 
mortgage  deed  and  a  warrant  of  Attorney,  and  in  June  1840 
a  bill  of  sale  of  certain  villages  of  which  Pedda  and  Chinna 
Eok6r  were  two,  and  praying  that  these  deeds  be  declared 
cancelled  and  null  and  void.  Proceedings  were  continued 
in  the  suit  until  June  1867,  "When  the  bill  was  dismissed  by 
consent,  and  it  was  in  the  present  case  argued  that  the 
pendency  of  those  proceedings  prevented  the  operation  of  the 
lamitation  Act. 

The  Lower  Court  being  of  this  opinion,  gave  judgment 
for  the  plaintiff    The  second  defendant  appealed. 
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i^J^-  The  Adi/ng  Advocate  General  for  the  appellant  con- 

A.  A  ifo,  1  tended  that  the  Act  of  Limitations  barred  the  action.  The 
^/  ^^^^'  Civil  Judge  in  his  judgment  (para.  13)  holds  that  the  Bill 
in  Equity  suspended  the  operation  of  the  Iaw  of  Limitations, 
but  it  had  not  any  such  effect  There  were  also  certain 
proceedings  taken  by  the  plaintiff  in  the  Revenue  Courts, 
but  he  was  referred  to  a  Civil  Suit,  so  that  they  amounted 
to  nothing.  The  equity  proceedings  which  are  relied  upon 
as  taking  this  case  out  of  the  Act  are,  shortly, — In  1844, 
Tripura  Sundra  Amm^  the  1st  defendant,  filed  a  bill  in 
the  Supreme^Court  against  Latchmana  Mudali,  praying  to 
be  declared  solely  entitled  to  all  her  late  husband's  property 
and  seeking  to  set  aside  the  mortgage  and  sales  to  us  as 
fraudulent  and  void.  In  March  1847  a  replication  was  filed. 
In  October  1851,  an  order  was  made  for  the  translation  of 
certain  documents.  In  January  1852,.  Latchmana  Mudali 
having  died,  the  suit  was  continued  by  bill  of  revivor  filed 
by  the  present  Ist  defendant.  In  1853  an  answer  to  the 
revived  bill  was  filed.  A  replication  to  this  bill  was  filed 
on  the  10th  March  1860,  and  the  bill  was  finally  diBmissed 
by  consent  without  costs  in  March  1867.  There  was  nothing 
in  these  proceedings  to  take  the  case  out  of  the  Limitation 
Act.  The  Civil  Judge  says  (para.  13)  that  "*  the  right  and 
"  title  to  the  two  villages  was  in  issue  in  the  suit  pending 
^*  in  the  Supreme  Court  between  Ist  defendant  and  Latch^ 
mana  Mudali,  and  plaintiff:  so  long  as  it  remained  unad- 
judicated  upon,  he  and  plaintiff  were  poweriess  to  interfere 
with  the  second  and  third  defendants ;  any  action  they 
''  might  have  instituted  in  another  Court  to  oust  these  mort- 
**  gagees  would  have  been  thrown  out  on  the  ground  that  it 
"  involved  the  question  of  title,  which  was  pending  before  a 
"  competent  Court,  and  that  they  must  consequently  await 
"  the  result."  It  is  difficult  to  see  how  this  could  have  heen 
said,  for  the  plaintiff  could  not  have  got  possession  by  any 
decree  that  might  have  been  made  in  the  Equity  Suit. 

(ySvMi/win  (with  him  MAma  Bdu)  for  the  respondent 
contended  that  the  Act  of  Limitations  did  not  apply  to  the 
esse.  The  proceedings  ia  Equity  took  the  case  out  of  its  opera- 
tion.   The  general  rule  of  lie  pendens  applied.    That  rule  is 


it 
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laid  down  in  Bellamy  v.  Sabine,  1  Da  G.  &  J.  566.    Had       id7i. 
there  been  a  decree  in  the  Equity  Suit^  any  alienation  made  -g-^ 


pendenU  lUe  would  have  been  invalid :  and  the  withdrawal     of  Wi! 
of  the  suit  by  the  plaintiff,  it  is  submitted,  has  the  same 
effect    The  order  of  the  Court  permitting  that  withdrawal 
is,  for  the  present  purpose,  equivalent  to  a  decree  in  favor  of. 
defendant 

[HoixowAT,  J. — In  order  to  show  that  the  Act  ought 
not  to  run  you  must  show  invalidity.  I  look  upon  it  as  a 
dry  legal  question.  Mr.  O'Sullivan's  client  is  barred,  unless 
he  can  show  that  he  fisills  under  some  of  the  exceptions.] 

The  Act  of  Limitations  was  never  intended  to  have  the 
effect  sought  to  be  given  it  by  the  other  side.  It  was  fram- 
ed by  lawyers  acquainted  with  the  doctrine  of  lis  pendens. 
There  is  no  l^al  obligation  on  a  party  defending  in  a  suit 
to  commence  proceedings  against  alienees  of  the  opposite 
party,  made  so  pendente  lite.  Otherwise,  in  many  cases, 
there  would  be  endless  litigation. 

The  Court  delivered  the  following  judgments  : — 

HoLLOWAY,  J. — The  short  que«?tion,  is  whether  the  pen- 
dency of  the  Equity  Suit  from  1844  to  1867  prevents  the 
application  of  the  Statute  during  the  period  of  its  pendency. 
On  the  face  of  plaintiff's  case  it  is  obvious  that  it  has  been 
long  barred,  unless  this  effect  can  be  attributed  to  those 
proceedings. 

The  first  defendant  was  the  plaintiff  and  the  person  re- 
presented by  the  plaintiff  was  defendant  in  that  suit,  and  its 
object  was  to  set  aside,  as  fraudulent,  upon  equitable  grounds, 
the  transactions  by  which  these  two,  with  other  villages, 
were  acquired. 

Now  if  the  positions  had  been  reversedj^  Latehmana^  on 
grounds  formally  legal,  kept  out  of  posaesaion,  and  had  finally 
acquired  the  right  by  the  suit  on  eqnitarble  gtounds,.  it 
might  well  have  been  argued  that,  on  the  doetiine  of  Bond 
V.  Hopkins  (1  Sch.  &  Le£  414),  the  time  ought  not  to  be 
reckoned.  If,  again,  the  Equity  Court  had  providently,  or 
improvidently,  restrained  the  plaintiff  from  proceeding  at 
law,  on  the  principle  applied  in  O'JBi'ien  t.  Oeborne  (10 
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1871 .      Hare,  92)  the  Court  might  well  have  said  that  the  Statute  did 

JL  A,  No.  I  ^ot  apply.  Here,  however,  there  is  nothing  of  the  kind.  The 

^^  ^^^^-    action  of  ejectment  could  have  been  brought  at  any  moment^ 

and  the  Statute  ran  firom  the  date  of  the  hostile  possession. 

The  doctrine  oHis  pendens  is,  simply,  that  parties  bound 
by  the  litigation  cannot  alter  the  object  of  it  so  as  to  with- 
draw it  from  the  decree  made  in  the  suit.  It  by  no  means 
implies  that,  upon  the  instant  of  a  question  being  raised,  the 
parties  are  compelled  to  quiescence  until  its  determination. 
So  far  is  this  from  being  the  case,  that,  unless  the  question 
involved  in  the  litigation  will,  when  decided  in  a  particular 
manner,  render  a  title  insecure.  Us  pendens  is  not  even  an 
answer  to  a  bill  for  specific  performance  {BuU  v.  HutchinSf 
32Beav.  615), 

The  case  of  Bellamy  v.  Sdbvne*  and  the  maxim  of  the 
Canon  Law,  of  the  application  of  which  it  is  an  example,  were 
considered  in  Seth  8am*8  Ca8e(a) :  it  has  absolutely  nothing 
to  do  with  the  question.  Agere  non  volenti  non  currU 
praeaeriptio  is  the  only  principle  on  which  the  plaintiff  could 
be  held  not  barred. 

It  is  manifest,  from  the  very  existence  of  the  Equity 
Suit,  that  the  legal  title  was  vested  in  the  person  whom  the 
plaintiff  represents.  He  might  have  brought  his  action  at 
any  time ;  he  never  did,  and  that  this  legal  title  was  being 
impeached  upon  equitable  grounds  has  no  bearing  upon  the 
question,  and  cannot  take  the  case  out  of  the  Statute. 

On  this  short  ground  we  reverse  the  decision  of  the 
Civil  Judge  and  dismiss  the  original  suit  with  costs. 

Ikkbs,  J. — Agreeing,  as  I  do,  in  this  judgment,  I  would 
merely  add  that  the  cause  of  action  in  the  one  suit  was  not 
the  same  as  that  in  the  other,  and  that,  thus,  there  is  wanting 
one  of  the  pre-requisites  to  the  application  of  the  rule  in 
Section  14  of  the  Limitation  Act,  as  to  deduction  of  time 
during  the  pendency  of  litigation. 

Appeal  allotoed^ 
(a)  Reported  at  page  75  of  thii»  yoltune. 


MA'flA'sniaiVASTHA  a'ytab  V.  A.  qopa'La  a'ytan.  tig 

Sppellate  Jurisdittttdn.  (o) 

Special  Appeals  Nos.  515  and  582  of  1869. 

Ma'ha  smGAVASTHA    A't-  )  Specud  AppeUanta  in  No.  515. 
YAB»  and  another )  £fpeetaZ.fie«^07id6ntoinifo.582. 

A.  Qopa'la  A'yyan,  and  21 )  a      •  i  d         j.  ^  •    xr   ri  r 
others.  f  »i^<^^-'2««iP^^w'*^^*^^<^-515. 

A.  Gopa'la  A'yyan,  and  15 )  ^      .  ,  -       ii     ^  •     w    ron 
^jj^j^  '  >  Special  Appellants  in  No,  582. 

The  proTision  in  Madras  Act  YIII  of  1865,  Section  11,  Rule  3,--^ 
*'  And  when  such  usage  is  not  clearly  ascertainable,  then  according  to 
the  rates  established  or  paid  for  neighbouring  lands  of  similar  description 
and  quality — does  not  admit  of  rates  of  rent  being  determined  on  an 
average  of  varying  rates  paid  for  neighbouring  lands  ;  but  it  does  not 
require,  for  determination  of  the  proper  rate  of  rent  for  particular  lands, 
the  existence  of  a  fixed  general  rate  of  rent  for  neighbouring  lands  of 
similar  description  and  quality.  The  words  "  according;  to  the  rates 
established  or  paid"  import  clearly  the  power  to  determme  the  rate  of 
rent  in  acoordanoe  with  either  the  general  rate  at  which  neighbouring 
lands  of  a  similar  kind  are  let,  or,  where  the  rents  of  such  lands  vaiy,  the 
rate  at  which  rents  had  for  any  time  been  actually  paid  by  some  of  the 
tenants  of  such  lands. 

rpHESE  were  Special  Appeals  against  the  decisions  of  W.       1871. 
■■-     M.  Cadell,  the  Acting  Civil  Judge  of  Trichinopoly,  in  "JtItT^ 
Regular  Appeals  Nos.  10  and  15  of  1868,  modifying  the    ^DfJ^^' 

decision  of  the  Acting  Head  Assistant  Collector  of  Trichino- 

poly  in  summary  Suit  No.  3  of  1867, 

Suit  No.  3  of  1867  was  brought  under  the  provisions 
of  Act  YIII  of  1865,  to  arrange  the  terms  and  compel  the 
exchange  of  pattahs  and  muchalkas  between  plaintiffs  and 
defendants.  The  Acting  Head  Assistant  Collector  decided 
that  plaintiff  should  pay  tirvai  at  the  rate  of  Rupees  21-d-l 
per  k&ni  for  garden  cultivation,  and  give  varam  for  nanjah 
crops. 

Against  this  decision  both  parties  appealed. 

The  judgment  of  the  Civil  Court  was  as  follows  : — 

"  These  were  cross-appeals  from  the  decision  of  the 
late  Acting  Head  Assistant  Collector,  under  Act  VIII  of 
1865,  which  directed  that  the  defendants  should  receive 
pattahs  and  execute  muchalkas  to  the  plaintiffs,  according 
to  which  the  plaintiflfc  were  to  receive  half  varam  for 
nanjah  and  21-9-4  per  kini  for  vanpayer  or  garden  culti- 
vation. 

(«)  Present :— Scotland,  C.  J.  and  Imws,  J. 
^  32 
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1871.  The  defendaDts  appeal  on  the  grounds,  chiefly^  thai 

s.  A.  yo9.   ^^^y  should  pay  a  money  rent  and  not  varam  on  nanjan, 
0/^1869*^    and  should  likewise  pay  the  reduced  rate  per  kini  of 
Rupees  11-4-0  for  garden  cultivation. 

The  plaintiffs  base  their  appeal  on  the  ground  that 
they  are  entitled  to  have  varam  both  on  the  garden  as  well 
as  on  the  nanjah  cultivation. 

I  have  carefully  considered  the  record  of  this  case,  and 
am  of  opinion  that,  as  regards  the  nanjah,  the  decision  of 
the  Acting  Head  Assistant  Collector  is  right 

With  respect  to  the  rate  charged  for  garden  cultivation, 
I  consider,  however,  that  the  defendants  are  entitled  to  share 
in  the  benefits  conferred  by  the  Government  in  the  late  sur- 
vey and  re-assessment  of  the  district,  and  as,  in  the  terms  on 
which  the  inim  was  given,  this  right  was  carefully  restrict- 
ed,  there  can  be  no  hardship  to  the  plaintiffs,  the  In^d£rs. 

I,  therefore,  modify  the  decision  of  the  Acting  Head 
Assistant  Collector  as  regards  the  garden  lands,  and  direct 
that  the  lute  fixed  for  garden  tirvai  be  Rupees  11,  or  what 
on  examination  of  the  rates  paid  in  surrounding  Villages 
for  the  same  lands  may  be  found  to  be  the  exact  tirvai  on 
this  kind  of  cultivation." 

Plain fciffs  and  defendants  appealed  to  the  High  Court, 
in  Special  Appeals  Nos.  513  and  582,  respectively. 

The  Activg  Advocate  Genercd  for  the  special  appel* 
lants,  the  plaintiffs. 

Miller  and  Parthasarthi  A'yyangdr  (or  the  special  res- 
pondents, the  defendants. 

The  Court  delivered  the  following 

Judgments  :— /n  Special  Appeal  No.  516.— This  is  a 
Special  Appeal  arising  out  of  a  suit  before  Mr.  Crole,  the 
Acting  Head  Assistant  Collector  of  Trichinopoly,  brought 
under  Madras  Act  VIII  of  1865,  to  enforce  the  acceptanod 
of  pattahs  and  the  execution  of  muchalkas  stipulating  for 
the  payment  of  a  half  varam  rent  for  the  portions  of  tho 
lands  let  to  the  defendants,  kept  under  ordinary  nanjali 
cultivation  and  sub-let  by  the  defendants  for  garden  culti-»- 
vation.    The  Head  Assistant  Collector  decided  that  the 
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proper  rents  were, — half  varamforthe  land  under  nanjah       1871. 
cultivation,  and  Rupees  21-9-4  per  k4ni  for  the   portion   ^;  2!  ^09, 
cultivated  as  garden  land,  and  ordered  the  exchange  of    ^^/^^g^ 
pattahs   and  muchalkas  stating .  these  rents.     From  this  " 

decision  both  the  plaintifis  and  defendants  appealed  to  the 
Civil  Court,  and  that  Court  confirmed  it  as  to  the  varam 
rent  for  the  land  under  nanjah  cultivation,  but  modified  it 
as  to  the  garden  land  by  decreeing  that  the  proper  rent 
was  Rupees  11  per  k&ni  "  or  what  on  examination  of  the 
"  rates  paid  in  surrounding  villages  for  the  same  lands  may 
"  be  found  to  be  the  exact  tirvai  on  this  kind  of  culti- 
vation.** 

The  questions  raised  in, the  special  appeal  are,  whether 
a  half  varam  rent  for  the  lands  under  garden  cultivation 

had  been  improperly  disallowed,  and  if  not,  whether  the 
amount  fixed  by  the  Head  Assistant  Collector,  or  that  fixed 
by  the  Civil  Court,  was  the  proper  rent.  The  informality 
of  the  Civil  Court's  decree  and  the  statements  in  the  Court's 
judgment  showing  that  its  decision  rested  entirely  upon  the 
re-assessment  of  the  District  made  on  behalf  of  the  Govern- 
ment in  Fasli  1274,  rendered  it  necessary  od  the  first  hearing 
of  the  appeal  to  call  upon  the  Civil  Court  to  return  its  finding 
upon  the  issue  : — "  What  was  the  proper  rate  of  rent  for  the 
''  garden  lands  according  to  the  rates  established  or  paid  for 
"  closely  neighbouring  lands  of  similar  description  and  quali- 
**  ty."(a)  The  material  parts  of  the  return  made  to  tlus  issue 
are^  that  prior  to  the  survey  and  re-assessment  in  Fasli  1274, 
Rupees  21-9-4  was  the  rate  per  k«lni  fixed  by  the  Govern- 
ment for  nanjah  lands  under  garden  cultivation,  and  this 
was  the  rate  which  the  plaintifis  received  from  the  tenants 
(the  defendants),  that  the  rent  for  this  kind  of  cultivation 
of  Government  lands  was  reduced  under  a  re-assessment 
in  Fasli  1274  to  Rupees  11-4-0  per  k&ni,  and  since  that 
time  disputes  have  continued  between  the  plaintifis  and 
the  defendants,  the  former  claiming  a  varam  rent,  i  e.  half 
the  amount  of  the  rent  paid  by  the  under-tenants  of  the 
garden  land,  in  accordance  with  the  established  custom  in 
the  neighbouring  in&m  villages ;  and  the  latter  insisting  on 

(a)  See  5  M.  H.  C.  Reps.  425. 
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1871.  their  claim  to  have  the  benefit  of  the  ledaction  which  had 
8,  A.  Km.  \ieeti  ctmceded  to  the  Qovemment  lyots : — ^that  the  only 
o/^mtf^  rates  of  rent  established  for  garden  coltivation  in  this 
village  were  those  established  by  Qovemment  and  paid  by 
the  defendants  prior  to  Fasli  1274,  viz.  Rupees  21-9-4  per 
k4ni;  and  that,  since  Faali  1274,  the  rate  of  Rupees  11-4-0 
has  been  established  by  Government^  but  rent  at  this  rate 
the  plaintiffs  have  always  refused  to  receive. 

It  has  been  urged,  on  behalf  of  the  appellants,  that  these 
conclusions,  when  considered  with  the  evidence  upon  which 
they  rest,  cannot  be  accepted  as  a  finding  of  any  fixed  gene- 
ral rate  of  rent  established  or  paid  within  the  village  in 
question  for  garden  lands,  either  prior  or  subsequent  to  Fasli 
1274;  and  that  the  plaintifl^  ought,  therefore,  to  be  allowed 
the  varam  rent  payable  for  lands  of  a  similar  description  by 
the  undoubtedly  established  custom  of  the  neighbouring 
villages. 

We  think  this  argument  is  right  as  to  the  effect  to  be 
given  to  the  conclusions  of  the  Civil  Court.  It  appears  that 
the  smaller  portion  of  the  village  lands  is  held  by  Govern- 
ment ryots,  and  that  the  plaintiffs  and  9  other  in&md4rs  are 
the  proprietors  of  the  rest  of  the  lands,  and  there  is,  certainly, 
no  evidence  of  any  general  acknowledgment  or  payment  of 
rent  at  the  rate  of  Rupees  21-9-4  per  k&ni,  prior  to  Fasli 
1274,  except  by  the  ryots  of  the  Government.  Hie  Karnam 
of  the  village  appears  to  have  been  the  single  witness  exa- 
mined touching  this  point,  and  his  evidence  is  to  the  effect 
that,  before  Fasli  1274,  two  out  of  the  ten  in4md4rs  accepted 
the  Government  rate  of  Rupees  21-9-4,  and  to  the  others 
rents  were  paid  at  four  or  five  different  rates,  varying  from 
Rupees  27^  to  Rupees  19  per  1  kani  and  30  valies;  and,  as 
to  the  period  since  Fasli  1274,  the  finding  of  the  Civil  Court 
shows  the  effect  of  his  evidence. 

The  return  therefore,  must^  we  agree,  be  taken  as  a  find«> 
ing  against  the  existence  of  either  a  local  usage  as  to  the 
rate  of  rent  for  lands  under  garden  cultivation,  or  any  cer- 
tain general  rate  established  or  paid  for  lands  of  similar 
description  and  quality. 
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Bat  it  does  not,  we  think,  follow  that  the  plaintifb  are,      I87i. 
upon  such  finding,  entitled  to  more  than  the  amount  of  rent    s.  H^Noa.  ' 
fixed  by  the  Qvil  Court.  «i«  ^  W'^* 

The  point  for  consideration  is  the  applicability  of  the 
provision  in  Madras  Act  VIII  of  1865,  Section  11,  Rule  3, — 
"  and  when  such  usage  is  not  clearly  ascertainable,  then 
'*  according  to  the  rates  established  or  paid  for  neighbouring 
"  lands  of  similar  description  and  quality,"  and  the  provisions 
which  follow  it  in  Rule  3, — for,  no  doubt,  the  finding  and  the 
admitted  fact  that  the  first  survey  of  the  lands  in  question 
took  place  in  1859,  render  the  precedingprovisions  of  the  Sec- 
tion inapplicable.    In  our  opinion  that  provision  does  not 
admit  (as  was  said  in  the  course  of  the  argument)  of  rates  of 
rent  being  determined  on  an  average  of  varying  rates  paid  for 
neighbouring  lands;  but  it  does  not,  it  appears  to  us,  require 
for  the  determination  of  Ihe  proper  rate  of  rent  for  particular 
lands,  the  existence  of  a  fixed  general  rate  of  rent  for  neigh- 
bouring lands  of  similar  description  and  quality.    The  words 
*'  according  to  the  rates  established  or  paid"  import  clearly, 
we  think,  the  power  to  determine  the  rate  of  rent  in  accord-  . 
ance  with  either  the  general  rate  at  which  neighbouring 
lands  of  a  similar  kind  are  let,  or,  where  the  rents  of  such 
lands  vary,  the  rate  at  which  rents  had  for  any  time  been 
actually  paid  by  some  of  the  tenants  of  such  lands  :  and  the 
proviso  which  follows,  making  it  optional  for  either  party  to   . 
decline  being  bound  by  the  rate  determined,  indicates  strong- 
ly that  the  language  of  the  provision  was  intended  to  have 
its  full  meaning  and  effect. 

Upon  this  construction  we  are  of  opinion  that  enough 
is  shown  by  the  finding  to  support  the  power  of  the  Civil 
Court  to  fix  the  rate  of  rent  at  Bs..  11-4  per  k4ni;  that  being 
the  rate  paid  for  the  neighbouring  lands  of  the  Qovernment 
of  similar  description  and  quality.  But,  as  the  case  now 
stands,  the  decree  of  that  Court  cannot  be  affirmed.  The 
plaintiffs  having  objected  to  be  bound  by  it  and  claimed  rent 
according  to  the  varam  rate,  the  case  is  brought  within  the 
proviso — "  that  if  either  party  be  dissatisfied  with  the  rates 
"  so  determined,  he  may  claim  that  the  rent  be  discharged 
**  in  kind  according  to  "the  varam,"  that  is,  according  to  the 
"  established  rate  of  the  village  for  dividing  the  crop  be- 
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^^^l:^     "  tween  the  Oovemment,  or  the  landlord  and  the  cultivator. 

Hay  29. 

•  A  S.  Nob."  '*  When  the  varam  cannot  be  ascertained,  such  rates  shall  be 

^oftml^    "  ^^^^^  ^  ™^7  appear  just  to  the  Collector  after  ascertain- 

""""^  "  ing  if  any  increase  in  the  value  of  the  produce  or  in  the 

"  productive  power  of  the  land  has  taken  place,  otherwise 

"  than  by  the  agency  or  at  the  expense  of  the  ryot." 

This  provision  clearly  applies  to  a  case  of  dissatisfac- 
tion with  respect  to  rates  of  rent  in  villages  in  which  no 
varam  capable  of  application  can  be  ascertained :  and  as, 
in  the  present  case,  it  is  shown  by  the  finding  that  there  is 
no  varam  rate  of  rent  known  in  the  village  for  lands  under 
garden  cultivation  by  sub-tenants,  we  think  the  case  is 
within  the  last  member  of  the  proviso,  and,  consequently, 
that  the  Civil  Court  should  be  required  to  return  a  further 
finding  on  the  following  issue. — 

Looking  to  the  rents  hitherto  paid  to  the  inimddrs 
and  the  present  circumstances  connected  with  the  letting 
and  cultivation  of  garden  lands,  what  is  the  fair  and  just 
rate  of  rent  for  the  garden  lands  sub-let  for  garden  culti- 
vation by  the  defendants  ? 

In  Special  Appeal  682  of  1869. — We  are  of  opinion 
that  there  is  no  ground  for  disturbing  the  decision  of  the 
Court  below  as  to  the  rate  of  rent  fixed  for  the  nanjah 
.land — And  with  respect  to  the  question  whether  the  proper 
rate  of  rent  has  been  fixed  for  the  portion  of  land  underlet 
by  the  appellants  for  garden  cultivation,  the  judgment  in 
the  cross  Special  Appeal  515  of  1869,  is  decisive,  and  in 
accordance  therewith  the  final  decree  in  this  appeal  must 
abide  the  finding  of  the  Civil  Court  on  the  issue  directed 

Issue  directed. 


T 
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SIpptllatr  3^urisaiictfon  (a) 

Special  Appeal  No,  195  of  1870. 

Ha'ha'latchmi  Ahma'l Special  Appellant. 

Palani  Chtiti  and  3  others Special  Respondents. 

Suit  to  eject  defendants  (who  held  under  a  lease,  Exhibit  A.)  from 
a  house-ground  and  to  compel  them  to  remove  the  buildings  thereon 
erected.  The  defendants  pleaded  that  A.  was  a  permanent  lease  and 
that  plaintiff  had  no  right  to  eject  The  lease,  A,  expressly  authorized 
the  lessee  to  build.  The  Court  of  First  Instance,  holding  that  A.  was 
not  a  permanent  lease,  decreed  as  sued  for.  The  Appellate  Court,  while 
concurring  with  the  Munsif  as  to  the  construction  of  A.,  gave  to  the 
plaiiitifl'  the  option  of  paying  for  the  house  and  resuming  the  land,  or  of 
receiving  the  value  of  tne  land  from  the  defendant  J^eZc^^hatthe  decree 
of  the  Principal  Sadr  Am(n  was  right 

MuUHkaruppaKanndan  v.  Rdma  PiUai,  3  M.  H.  C.  158,  applies  to 
the  defendant's  admission  of  a  transaction  embodied  in  a  written  docu- 
ment not  receivable  in  evidence,  and  is  no  authority  whatever  for  constru- 
ing a  document  present  to  the  Court  upon  a  defendant's  admission. 

'HIS  was  a  Special  Appeal  against  the  decision  of  T.       Wh 
KristnasAmi  A'j^ar,  the  Principal  Sadr  Amin  of  Tanjore,  s.  A.  No.  195 
in  Regular  Appeal  No.  258  of  1869,  modifying  the  decree  of     <^/W0* 
the  Court  of  the  District  Munsif  of  Combaconum  in  Original 
Suit  No.  689  of  1865. 

Plaintiff  sued  to  eject  the  defendants  from  a  house-ground 
rented  out  by  her  to  one  Yaidi  Chetti,  an  undivided  member 
of  the  defendant's  family,  imder  a  lease  bond  (exhibit  A) 
dated  the  22nd  November  1 844.  Plaintiff  also  prayed  that  the 
defendants  be  compelled  to  remove  the  buildings  which  had 
been  erected  on  the  house-ground  in  question,  and  which  she 
valued  at  Rs.  210.  The  defendants  admitted  the  document 
A,  but  contended  that  under  the  terms  thereof,  the  plaintiff 
had  merely  a  right  to  rent  and  could  not  eject  They  also 
stated  that  the  buildings  were  worth  Bs.  1,000.  By  the 
terms  of  A.  the  lessee  was  authorized  to  build  on  the  ground. 
The  Munsif  held  that  A  was  not  a  permanent  lease,  and  re- 
marking on  the  contention  of  the  defendants'  Vakil  that 
there  was  an  alteration  in  A.  whereby  the  figure  1  had  been 
substituted  for  60,  said  "  even  supposing  that  this  alteration 
was  made  fraudulently  by  the  plaintiff  and  that  it  vitiates 
the  rent-deed  entirely,  I  can  see  no  reason  why  I  should  not 
give  a  decree  in  favor  of  pluntiff  on  the  mere  admission  of 
the  defendants,  who  have  said  that  the  lease  bad  no  term  fixed 

(a)  Present : — Holloway  and  Innes,  J.  J. 
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187).       for  it,  such  admission  being  as  much  original  evidence  as  the 
sTI^j^m  ^^  l^e-     Vide  Eefeired  Case  No.,  10  of  1866,  3  M.  H.  C. 
0/  ^870.      Reps.  168."    He  therefore  decreed  that  the  defendants  should 
remove  the  buildings  and  restore  the  land  sued  for  to  plain- 
tiff with  arrears  of  rent. 

On  appeal  the  Principal  Sadr  Amin  confirmed  the  deci« 
sion  of  the  Munsif  as  to  the  construction  of  the  lease  A,  but 
in  modification  of  his  decree  said  "  Equity  and  common  sense 
alike  compel  me  to  pronounce  that  the  defendants  are  enti« 
tied  either  to  have  the  value  of  the  building  erected  on  the 
house-ground,  and  which  is  estimated  by  tiie  Commissioner 
deputed  by  the  Lower  Court  at  Ba  575,  paid  to  them  before 
being  evicted,  or,  at  the  option  of  the  plaintiff  (the  person 
causing  the  eviction),  to  purchase  her  interest  in  the  ground 
at  the  value  thereof  as  laid  down  in  the  plaint,  irrespective 
of  the  value  of  the  building.  A  decree  of  the  above  nature 
seems  also  conformable  to  the  spirit  of  Section  2,  Act  XI  of 
1865." 

Plaintiff  preferred  a  special  appeal. 

li.  Bdldji  Rau,  for  Savundraruiyagam  PUlai,  for  the 
special  appellant,  the  plaintiff. 

The  Court  delivered  the  following  judgments, 

HoLLOWAT,  J. — In  this  case  a  lessee  has  been  ejected 
from  a  parcel  of  land  upon  which  he  had  built  a  house  worth 
Rupees  575.  The  defendant  below  contended  that  the  lease 
should  be  construed  as  giving  a  right  of  permanent  occupa- 
tion. The  Munsif  decreed  restoration  with  arrears  of  rent. 
The  Principal  Sadr  Amfn,  while  agreeing  with  him  that  the 
lease  did  not  give  a  right  of  permanent  occupation,  gave  to 
the  plaintiff  the  option  of  paying  for  the  house  and  resum- 
ing the  land,  or  of  receiving  the  value  of  the  land  from  the 
defendant. 

The  case  at  3  M.  H.  C.  158  has  been  misapplied  by  the 
Munsif  That  case  applied  to  the  defendant's  admission  of  a 
transaction  embodied  in  a  written  document  not  receivable 
in  evidence,  and  is  no  authority  whatever  for  construing  a 
document,  present  to  the  Court,  upon  a  defendant's  admission. 
The  construction  of  a  document  before  the  Court  was  a 
question  of  law  to  be  determined  by  Grammar  and  Logic, 
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the  primary  organs  of  interpretation,  aided,  where  necessary,     *^^^^Ja 
by  the  subsidiary  one  of  usage,  where  admissible  to  throw  sTZNoTiM 
light  upon  the  meaning  of  the  words  used.  0/  1870.^ 

The  Principal  Sadr  Amln  put  the  same  construction 
upon  the  document^  and  the  defendant  has  not  appeared  to 
contest  that  construction.  In  basing  the  judgment  upon 
what  is  termed  the  spirit  of  Act  XI  of  1865,  a  canon  of  inter-* 
pretation  has  been  violated  Section  3  of  the  Act  strictly 
limits  the  implication  to  cases  governed  by  finglish  law. 
The  Act  is,  therefore,  a  "  ius  singulare"  which  admits  of  no 
extension  by  analogy.  Equity,  too,  had  nothing  to  do  with 
the  construction  to  be  put  upon  the  instrument.  Its  office 
can  only  be  to  modify  the  natural  results  of  the  meanings 
in  consequence  of  considerations  external  to  the  instrument 

itself  and  based  upon  the  conduct  of  the  party  against  whom 
such  relief  is  sought.  While,  however,  compelled  to  dissent 
from  the  course  of  reasoning  of  the  Lower  Courts,  I  am  of 
opinion  that  the  decree  should  be  upheld,  and  upon  the 
circumstances  of  this  transaction.  A  piece  of  land  of  small 
value  is  granted  as  a  house  site.  The  resumption  of  such 
land  at  all  is  most  uncommon ;  the  general  understanding 
is  that  the  holding  shall  be  in  perpetuity  at  the  fixed  rent. 
The  contract  being  in  writing  we  are  not  at  liberty  to  say 
that  the  tenancy  is  to  endure  beyond  the  term  expressly 
fixed,  but,  following  many  cases,  we  are  at  liberty  to  say  that 
tho  resumption  shall  be  only  upon  the  terms  of  the  lessor 
compensating  for  the  permanent  improvements  upon  the 
land,  and  we  are  certainly  not  at  liberty  to  say  that  in  so 
deciding  the  Principal  Sadr  Amia  is  wrong.  I  am  of  opinion 
that  the  appeal  should  be  dismissed* 

Innes,  J. — ^Plaintiff  lets  the  land  to  defendant  by  an 
instrument  in  which  it  is  expressly  permitted  him  to  erect 
permanent  bmldings.  This  instrument  has  been  construed  as 
a  lease  from  year  to  year,  and  that  construction  has  not  been 

disputed  in  special  appeal  It  must,  therefore,  be  taken  to  b^ 
what  it  has  been  found  to  be.  But  it  is  clear  that  it  could 
not  have  been  the  intention  of  the  parties  that,  after  defend* 
•ant  had  gone  to  the  outlay  contemplated  by  the  agreement 
of  the  parties,  plaintiff  should  be  at  liberty  to  treat  this  as  a 

lease  from  year  to  year  and  nothing  more,  and  to  eject  de« 

33 
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^871.       fendant  at  any  yearly  tenn,  with  the  ahnost  total  loss  of  the 

4.  A,  No,  195  advantage  to  be  derived  from  the  money  he  has  been  induced, 

of  3870.      under  the  agreement,  to  lay  out.    For,  if  this  were  so,  all  that 

defendant  could  do  would  be  to  pull  his  house  to  pieces  and 

remove  the  materials,  which  would  not^  of  course,  realize  any-> 

thing  like  the  value  of  the  building. 

I  think,  therefore,  that  the  decision  of  the  Principal  Sadr 
Amin  is  in  accordance  with  principle  in  decreeing  that 
plaintiff,  before  ejecting  defendant,  must  pay  the  value  of  the 
buildings. 

I  agree  in  dismissing  this  Special  Appeal. 

Appellate  ^urtsititftiott  (a) 

Special  Appeal  iVo.  27  of  1871. 

Kristna  Mudali Special  Appellant. 

Shanmuga  M  ddali ar Special  EeaponderU. 

Plaintiff  sued,  as  managing  trustee  of  a  choultry,  to  set  aside  cev 
tain  mortgages  of  the  lands  wiui  which  it  was  endowed,  made  by  the 
2nd,  3rd  and  4th  defendants  to  the  6th  and  7th  defendants,  and  for  an 
injunction  to  compel  payment  of  kist,  which  had  been  allowed  to  fall 
into  arrears,  contrary  to  the  provisions  of  Exhibit  A,  the  muchalka  sued 
upon.  The  defendants  pleaded  that  the  mortgages  made  were  not  in 
violation  of  the  provisions  of  Exhibit  A.  The  Court  of  First  Instance 
dismissed  the  suit.  On  appeal,  the  Civil  Judge  considered  the  provi- 
sions in  Exhibit  A — •*  Moreover,  we  are  only  entitled  to  cultivate  the 
said  four  villages  and  to  maintain  the  said  choultry  with  the  income 
therefrom  as  above  stated  ;  and  we  have  no  right  to  alienate  the  said 
lands  by  sale,  &c" — fatal  to  the  right  to  mortgage  advanced  by  defend- 
ants 1  to  5.    Accordingly  he  reversed  the  decree  appealed  from. 

ffddf  by  ScoTLAN  d,  C.  J. — That  the  reasonable  construction  to  be  put 
upon  that  portion  of  the  rd^indma  relating  to  alienation  was  that  the 
villages  were  not  to  be  alienated  so  as  to  deprive  the  choultry  of  the 
receipt  of  the  portion  of  the  produce  fixed  Inr  the  rdzindma  for  its  siip- 
IK)rt.  That  the  security  of  the  cultivation  of  the  land  and  the  application 
of  the  fixed  portion  of  the  produce  to  the  maintenance  of  the  choultiy 
was  all  that  the  parties  intended  to  effect.  That  there  was  nothing  in 
the  record  to  show  that  the  payment  of  that  fixed  portion  had  been 
rendered  less  certain  by  the  transfer  of  the  villages  to  the  mortgagees. 
That,  consequently,  the  beneficial  interest  of  &e  plaintiff,  as  trustee 
under  the  razinima,  was  not  impaired,  and  the  mortgages  were  not 
made  in  violation  of  the  provisions  of  Exhibit  A. 

By  HoLLOWAY,  J. — That  the  right  set  up  was  based  upon  a  purely 
capricious  exercise  of  the  plaintiff's  will,  in  the  effectuation  of  wmch  he 
had  no  conceivable  interest :  that  contractual  words  seeking  to  create  a 
ri^ht  of  this  sort  are  ineffective  to  create  it,  and  that,  consequently,  the 
ahenations  by  mortgage  were  wrongly  declared  void. 

1871.      rpHIS  was  a  Special  Appeal  against  the  decision  of  C.  R 

's.  A,  No! 21         Pellyi  the  Acting  Civil  Judge  of  Tranquebar,  in  Regular 

^/  ^^^^'    Appeal  No,  71  of  1870,  reversing  the  Decree  of  the  Judge 

of  the  Court  of  Small  Causes  at  Negapatam,  on  the  Frinci-^ 

pal.Sadr  Amin's  Side,  in  Original  Suit  No.  85  of  1869, 
(a)  Present :— Scotland;  C.  J<  and  Holloway,  J| 
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Plaintiff,  as  managing  trustee  of  the  Peruvastan  choul-  jr^^^l 
try,  sued  to  set  aside  certain  alienations  of  the  lands  with  sTa.No.  2T 
which  it  was  endowed,  made  by  2nd,  3rd  and  4th  defend-  ofisn.^ 
ants  to  6th  and  7th  defendants,  and  for  an  injunction,  under 
Section  93  of  the  Civil  Procedure  Code,  to  compel  payment 
of  the  Sirkar  kist,  which  they  had  allowed  to  fall  in  arrears 
contrary  to  the  conditions  of  Exhibit  A.  a  muchalka,  dated 
the  8th  March  1846,  and  the  decree  in  Original  Suit  19  of 
1864,  on  the  file  of  the  Principal  Sadr  Amfn  of  Negapatam. 
1st  defendant  allowed  the  suit  to  proceed  ea>-parte,  2nd, 
Srd  and  4th  pleaded,  amongst  other  pleas,  that  a  simple 
mortgage  to  third  parties  was  not  opposed  to  the  muchalka« 
or  detrimental  to  the  institution  and  payment  of  the  kist. 
6th  and  7th  defendants  upheld  the  mortgages  to  themselves 
and  stated  that  no  kist  was  due.  The  Lower  Court  dis^ 
missed  the  suit,  and  the  plaintiff  appealed. 

The  judgment  of  the  Civil  Judge  was,  in  part,  aa 
follows : — 

''  The  case  stands  thus : — ^The  ancestors  of  jplaintifi  and 
defendants  1  to  5  assigned  the  lands  of  the  villages  Nedum- 
balam,  Manikal,  Chettiarcorichi,  and  Serukalatur  for  the 
support  of  the  choultry  in  question.  In  1819,  an  arrange- 
ment was  made,  by  which  the  management  of  the  charity 
was  vested  in  one  Ramalinga  Mudali,  plaintiff's  uncle; 
and  on  his  death,  about  35  years  ago,  he  was  succeeded  by 
plaintiff's  father,  one  Param^sivara  Mudali,  who  had  ex- 
clusive management  of  the  two  villages  Chettiarcorichi  and 
Serukalatur,  while,  as  regards  the  other  two,  he  held  one 
moiety,  and  the  other  parties  the  remaining  one.  Disputes 
then  arose,  when  the  Revenue  authorities  attached  the  lands 
for  arrears  due  to  Government,  and  the  matter  resulted  in 
plaintiff's  elder  brother  and  his  co -parceners,  the  father  of 
1st  defendant,  and  the  father  of  Srd,  4t^  and  5th  defendants 
executing  Exhibit  A,  the  muchalka  in  question.  This  waa 
in  1846.  Matters  continued  thus  for  a  time,  when  differ- 
ences again  arose,  and  the  lands  were  a  second  time  attached 
by  the  Revenue  authorities,  and  so  held  by  them  for  some 
years,  but  eventually  released  under  the  muchalka.  Exhibit 
P,  which  was  signed  by  the  parties  to  Exhibit  A,  with  a 
single  exception,  viz.,  S&mi  Mudali,  a  brother   of  plaintiff^ 
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1S71«  for  whcm  he  signed ;  imd  by  ihis  docoment  tihey  bound 
's  AnNo.ii  tbemselves  to  adhere  to  the  terms  of  Exhibit  A.  Disputes, 
'^  g/J<^7l. —  however,  llgaJn  arose,  luid  in  1864,  phiintiff  sued  the  other 
parties  in  the  Court  of  the  Prindpal  Sadr  Amin  of  Nega- 
patam  (Original  Suit  19  of  1864)  for  Uie  lands  and  produce 
from  1854  to  1862,  alleging  that  they  had  alienated  a  por- 
tion of  the  lands  and  failed  to  deliver  the  choultry's  share 
of  the  produce.  The  Principal  Sadr  Amin  then  decreed 
phdntiff  the  produce  from  1859  to  1863,  was  silent  relative 
to  the  lands,  but  in  the  24th  para,  of  the  judgm^tit,  wrote 
thus : — **  As  the  Court  has  held  that  the  charity  has  not 
ceased,  it  seems  to  follow  necessarily  that  the  villages  allot- 
ted for  its  support  cannot  be  alienated,  and  that  any  aliena- 
tion of  the  allotted  property  is  further  opposed  to  the  express 
stipulation  in  muchalka  A,  by  whidi  the  Court  considers 
the  subscribing  parties  are  bound.**  This  judgment  was 
passed  on  the  30th  September  1865 ;  and  on  the  ICth 
September,  6th  and  8th  November  1868,  and  15th  May 
1869,  the  2nd,  3rd  and  5th  defendants  raised  Rupees  7,350 
on  four  bonds  executed  in  favor  of  6th  and  7th  defendants, 
mortgaging  portions  of  the  lands,  and  plaintiff  consequently 
instituted  the  suit  now  under  consideration  to  have  these 
bonds  set  aside  as  alienations  barred  by  the  muchalka  A ; 
and,  further,  to  have  defendants  1  to  5  comp  elled  by  an  in- 
junction, under  Section  93,  to  pay  the  kist  allowed  to  fall 
into  arrears,  consequent  on  which  the  Revenue  authorities 
have  again  attached  a  portion  of  the  lands  held  by  them. 
The  Principal  Sadr  Amin,  however,  held  the  mortgages  not 
to  be  such  alienations  as  he  contemplated  in  the  above 
para.,  and  hence  this  appeal. 

The  points  for  determination  in  this  appeal  are,  1st, 
whether  with  regard  to  the  terms  of  Exhibits  A  and  B,  and 
the  nature  of  the  mortgages  under  D,  E,  F  and  No.  II,  the 
latter  constitute  such  alienations  as  are  barred  by  Exhibit 
A ;  and  2nd,  if  so^  whether  plaintiff  is  entitled  to  a  per- 
petual injunction  under  Section  93  of  the  Code  of  Civil 
Procedure. 

Exhibit  A  sets  forth  as  follows — ''  In  support  of  the 
choultry  founded  by  our  ^costors  in  the  Feruvalundan 
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alicta  Jabal  village,  our  mirasi  grain-rent  villages  of  Nedum-       1871. 
balam,  Manaikal^  Serukalatur  and  Chethiarcoriehi  were  set  g  A.No^ii 

apart  by  us.    The  villages  of    Serukalatur  and  Chethiar-     ^f  '^71. 

coiicbt  were  held  in  common,  and  the  lands  of  the  other 
two  villages,  Nedombalam  and  Manikal,  were  held,  half  by 
Faramesivara  Mndali,  and  the  other  half  by  Subba  Mudali, 
&;c.  three  persons.  With  the  income  of  the  two  first  men- 
tioned villages  and  with  the  mirasiwaram  paid  by  the 
holders  of  the  said  two  moieties,  the  deceased  Param&ivara 
Mndali  was  maintaining  the  charity.  Subba  Mudaliar  and 
otheiB  having  reftised  payment  of  the  mir^iwaram  unless 
t^e  accounts  of  receipts  and  expenses  of  the  charity  were 
rendered  to  them,  and  the  said  Faramesivara  Mudali  having 
on  the  other  hand  refused  to  render  such  accounts,  the  moiety 
of  lands  held  by  Subba  Mudaliar,  &c.  in  Nedumbalam  and 
Manikal  were  attached  and  placed  in  chaige  of  the  Sircar, 
by  whom  the  produce  has  been  estimated  and  cut.  Now, 
however,  the  disputes  among*us  have  been  ended  by  the  fol* 
lowing  amicable   adjustment,  thai  is  to  say  : — 

That  of  the  four  villages  of  Nedumbalam,  Manikal, 
Serukalatur  and  Chethiarcoriehi  set  apart  in  common  for  the 
support  of  the  said  charitable  object  (choultry),  the  lands  of 
Serukalatur  and  Chethiarcoriehi  should  be  cultivated  by  the 
said  Faram&ivara  Mudali's  son,  S4mi  Mudaliar,  who  should 
appropriate  the  mirasi waram  (after  paying  the  kudiwar- 
am  and  m^lwaram  from  the  produce)  for  the  charity.  From 
the  gross  produce  of  the  remaining  two  villages  of  Nedum- 
balam and  Manikal,  the  m^waram  or  the  Sircar  share  and 
the  kudiwaram  or  the  ryot's  share  are  to  be  deducted,  and 
after  paying  out  of  the  mir&siwaram  the  kaul  fees  due  to 
Sircar,  the  net  mir&siwaram  253^  kaUams  of  paddy  are  to 
be  paid  for  the  support  of  said  charity — thus  126-]^V  kallams 
by  S&mi  Mudaliar,  who  should  cultivate  a  moiety  of  the 
lands  in  the  said  two  villages  and  126<^  kallams  by  the  said 
Subba  Mudaliar,  (be,  the  three  persons  who  should  cultivate 
the  other  moiety  of  lands  in  the  said  two  villages.  With  the 
funds  so  paid,  Faram^vara  Mndaliar's  son  Sami  Mudaliar 
should,  as  usual,  keep  up  the  choultry  efficiently,  and  should 
not  appropriate  said  funds  to  his  personal  use.  As  the  lands 
of  Subba  Mudaliar,  &c.,  are  under  zaft  by  Sircar  from  Fasli 
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1871.       1247,  no  kudimaramut,  such  as  strengthening  the  banks  of 
3,  A,  No.  27  fields?  diggii^g  nullahs,  &c.,  has  been  executed  in  respect  of 

>  <^/^^7^' those  lands,  and  it  is  now  to  be  carried  out  with  the  miras 

tundwaram  for  Fasli  1254,  which  is  in  the  hands  of  the  said 
Subba  Mudaliar.  The  mir^siwaram,  or  landlord's  share, 
amounting  to  Rupees  198-2*11  up  to  Fasli  1253,  is  in 
deposit  with  the  Sircar,  and  it  is  to  be  drawn  by  Vadapady- 
mungalum  Sokkappa  Mudaliar,  who  should  expend  it  on 
the  repairs  of  the  choultry.  As  we  have  thus  adjusted  the 
differences  between  us,  we  bind  ourselves  to  abide  by  the 
above  adjustment  in  future.  We  pray  for  an  order  to  pay 
the  said  Rupees  198-2-11  now  in  Sircar  deposit  to  the  said 
Yadapadymungalum  Sokkappa  Mudaliar,  and  to  release 
from  attachment  the  lands  of  Subba  Mudaliar  and  others. 
Moreover,  we  are  only  entitled  to  cultivate  the  said  four 
villages  and  to  maintain  the  said  choultry  with  the  income 
therefrom  as  above  stated ;  and  •  we  have  no  right  to 
alienate  the  said  lands  by  sale,  &c.  Such  is  the  mucha]ka 
given  with  our  free-will." 

I  deem  the  following  passages  fatal  to  the -right  to 
mortgage  advanced  by  defendants  1  to  5,  viz.  ^'Moreover 
we  are  only  entitled  to  cultivate**  and  "  we  have  no  right 
to  alienate  the  said  lands  by  sale,  &c./*  in  the  vema.cu- 
lar  QmiTttjeSdSjraj  (jp^eo/rcor^.  The  above  clearly  seta  forth 
that  they  *'are  only"  entitled  to  cultivate,  while  on  re- 
ference to  Exhibits  D,  E,  F  and  No.  II,  I  find  them  to 
be  in  effect  very  little  short  of  sales.  D  is  an  usufruc- 
tuary mortgage  for  the  large  sum  of  Rupees  2,500  on  7  V. 
2  M.  41|.  G.  of  dry,  wet  and  other  lands.  E  is  a  similar 
document  for  1,250  Rupees  on  3  V.  13  M.  49|  G.  F.  the  same 
for  Rupees  2,350  on  7  V.  1  M.  7  G.  and  No.  II,  the  same  for 
Rupees  1,250  on  3  V.  13  M.  8G  G.;  and  unless  the  mortgagors 
think  fit  to  refund  the  above  sums,  the  mortgagees  may 
continue  to  hold  for  any  number  of  years ;  and  taking  into 
consideration  that  Exhibit  A,  to  which  the  mortgagors  \rere 
admittedly  parties,  "  only**  gives  them  the  right  to  cultivate, 
the  above  to  my  view  will  fall  within  the  scope  of  the  alie- 
nations which  may  reasonably  be  presumed  to  be  included 
in  the  term  '[  etcetera/*  which  thus  following  the  word 
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0/1871. 


•*  sale"  not  improbably  primarily  contemplated  an  alienation     j^^^% 
of  this  very  nature.  s.  a.  No.  27 

It  has  been  contended  that  as  the  above  exhibits  provide 
for  payment  to  the  choultry  of  its  share,  they  can  entail  no 
injury  on  the  institution.  This,  however,  even  admitting  it 
to  be  material  when  there  is  a  written  document  to  be 
construed,  is  very  questionable.  So  long  as  the  lands  con- 
tinue under  the  management  and  in  the  possession  of  the 
parties  to  Exhibit  A,  the  descendants  of  the  grantees,  pay- 
ment of  the  kist  and  recovery  of  the  produce  may  be  easily 
enforced.  Afiairs,  however,  will  be  in  a  very  different  posi- 
tion if  they  are  allowed  to  pass  into  the  hands  of  mortgagees 
who  may  8ub.mortgage.or,by  letting  the  kist  faU  into  arreara. 
entail  sale  on  the  part  of  Government,  and  so  sub-division 
among  any  number  of  purchasers ;  and  I  am  of  opinion  that 
fehen  Exhibit  A,  by  which  defendants  1  to  5  are  admittedly 
.bound,  clearly  limits  their  right  to  cultivation,  usufructuary 
mortgages  of  the  above  nature  will  constitute  alienations 
prejudicial  to  the  interests  of  the  institution." 

The  Civil  Judge,  accordingly,  reversed  the  decree  of  the 
Principal  Sadr  Amin  and  granted  the  injunction  prayed  for. 

The  6th  defendant  preferred  a  special  appeal  on  the 
grounds,  amongst  others,  that 

The  Civil  Judge  misconstrued  Exhibit  A  and  the  judg- 
ment in  Suit  No.  19  of  18C4,  and  that  the  disputed  aliena- 
tion did  not  affect  the  charity. 

The  Acting  Advocate  General  for  the  special  appellant, 
the  6th  defendant. 

O'SuUivan  and  Sanjiva  Ban  for  the  special  respon- 
dent, the  plaintiff. 

The  Court  delivered  the  following  judgments  :— 

Scotland,  C.  J. — I  am  of  opinion  that  the  only  substan- 
tial question  open  for  determination  in  this  suit  was  whether 
the  mortgages  mentioned  in  the  plaint  were  made  in  viola- 
tion of  the  rdzin&ma  (Exhibit  A)  and  therefore  invalid :  and 
considering  the  question  as  one  of  construction  merely,  I 
think  the  mortgages  are  not  invalid.  The  reasonable  con- 
struction which  it  seems  to  me  the  Court   is  bound  to  put 
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1871.  upon  the  portion  of  the  i4zin4ma  relating  to  ab'enation^  in 
'&  A,  No,  27  ^^^  ^®  villages  were  not  to  be  alienated  so  as  to  deprive 
— 9f^^''^'  the  choultry  of  the  receipt  of  the  portion  of  the  produce 
fixed  by  the  r&zinslnia  for  its  support  out  of  the  returns  from 
the  regular  cultivation  of  the  land  of  the  villages.  The 
contrary  strictly  literal  construction  upheld  by  the  Civil 
Court  would  prevent  even  a  beneficial  lease  of  any  portion 
of  the  land  to  a  tenant  for  cultivation,  and  it  is  hardly  pos« 
siUe  to  suppose  that  the  parties  intended  the  stipulation  to 
have  such  an  effect.  Reading  the  stipulation  together  with 
the  other  provisions  in  the  rfizin&ma,  I  think  the  sectirity  of 
the  cultivation  of  the  land  and  the  application  of  the  fixed 
portion  of  the  produce  to  the  maintenance  of  the  choultry 
is  all  that  the  parties  can  be  considered  to  have  intended  to 
effect  by  it. 

Upon  this  construction  the  mortgages  were  not  made  in 
violation  of  the  stipulation,  for  they  contain  express  provi^ 
sions  binding  the  mortgagees  to  pay  the  fixed  portion  of  the 
produce  for  the  support  of  the  choultry,  and  there  is  nothing 
in  the  record  to  show  that  the  regular  cultivation  of  Uie 
land  and  the  payment  of  that  portion  have  been  rendered 
less  certain  by  the  transfer  of  the  villages  to  the  mortgagees. 
Consequently,  the  beneficial  interest  of  the  plaintiff  as  trustee 
under  the  razin&ma  is  not  impaired.  Upon  this  ground,  I 
think  that  the  decree  of  the  Lower  Appellate  Court  is  not 
sustainable  and  must  be  reversed. 

With  respect  to  the  further  question  raised  on  behalf  of 
the  respondent,  whether  the  plaintiff  possessed  a  proprietary 
right  as  trustee  of  the  choultry,  independently  of  the  r&zina* 
ma,  which  entitled  him  to  invalidate  the  mortgages,  I  abstain 
from  giving  any  opinion,  considering  the  question  at  variance 
with  the  cause  of  action  in  the  present  suit.  If  not  concluded 
by  the  decision  in  the  former  suit,  brought  by  the  respon^ 
dent  in  1864,  the  plaintiff  may,  if  so  advised,  litigate  it  in 
another  properly  framed  suit. 

HoLLOWAY,  J. — ^The  question  here  is  whether  the  Judge 
has  rightly  cancelled  these  alienations  on  the  ground  that 
they  are  opposed  to  the  words  of  the  r4zinama  on  which 
the  suit  is  brought.    The  question  is  stricUy  the  only  one 
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which  the  plain  tiff  raised^  and  the  only  one  which  the   Court       I87i. 
determined. 


It  was  attempted  by  Mr.  O'Sulliran  to   bring  in  the 
larger  question  of  whether  the  endowment  was  not  entitled 
to  the  whole  of  the  produce,  and  not  merely  to  the  250 
kallams  which  the  agreement  declares  payable.    That  would 
depend  upon  questions  altogether  beyond  the  scope  of  this 
suit    The  agreement  may  itself  be  a  fraud  upon  the  insti- 
tution, but  the  only  question  here  is  whether,  assuming  it  to 
be  valid,  these  alienations  by  mortgage  can  be  set  aside.    It 
is  not  disputed  that  the  whole  sum  which  the  agreement 
secures  to  the  Pagoda  is  secured  by  the  mortgage,,  and  nothing 
was  adduced  to  show  that  the  security  for  payment  was 
smaller  (it  appears  to  be  rather  greater),  or  that  the  transac- 
tion in  any  way  worsened  the  condition  of  the  institution  as 
settled  by  the  r4zinama.    No  one,  therefore,  having  the  least 
interest,  so  far  as  the  present  case  discloses,  in  the  continued 
personal  occupation  of  the  mortgagors,  ought  the  contrac- 
tual words  to  be  allowed  to  upset  an  alienation  of  this  kind  ? 
Attached  to  the  right  of  occupation  by  the  general  principles 
of  law,  is  the  right  of  dealing  as  the  defendants  have  dealt. 
Within  certain  limits  the  contract  of  private  persons  may 
modify  the  operation  of  rules  of  law,  but,  without  consider- 
ing at  the  present  moment  whether  this  is  a  principle 
susceptible  of  such  modification,  I  put  my  judgment  upon 
the  broad  ground  that  every  right  capable  of  being  en- 
forced must  have  for  its  contents  some  conceivable  human 
interest,  but  not  necessarily  a  pecuniary  one.    This  prin- 
ciple will  be  found  to  be  of  fruitful  application  in  every 
branch  of  law,  in  servitudes,  obligations,  institutions.     So 
far  as  the  present  case  discloses,  the  right  set  up  is  based 
upon  a  purely  capricious  exercise  of  the  plaintiff's  will,  in 
the  effectuation  of  which  he  has  no  conceivable  interest.    I 
do  not  stop  here  to  show  how  this  principale  lies  at  the  root 
of  many  propositions  of  English  law.    It  is,  undoubtedly, 
the  general  principle  of  jurisprudence  to  which,  with  some 
vagueness,  the  Privy  Council  adverted  in  Renaud  v.  Quillet 
(L.  R.  2  P.  C.  4),  a  case  quoted  by  the  Advocate  General. 
"  You  shall  not  sell"  is  void.    |*  If  you  sell  you  shall  give 

34 


6,  A.  Afo,  27 
of  1S71. 


256  MADRAS  HIGH  COVKT  BEPORTS. 

I87i;       me  the  first  offer''  may  be  perfectly  valid.    "  You  sball  noi 
g  ^  if^^  27"  alienate"  is  void.    "  You  shall  not  alienate  so  as  to  destroy 
^f  ^^^^'     the  rights  of  your  son"  is  perfectly  valid,  of  course  iHX>vided 
that  the  form  necessary  to  effectuate    the  limitation  is 
observed.  The  distinction  on  the  principle  stated  is  perfect- 
ly intelligible.     On  the  ground,  therefore,  that  contractual 
words  seeking  to  create  a  right  of  this  sort  are  ineffective 
to  create  it,  I  am  of  opinion  that  the  alienations  by  mort- 
gage have  been  wrongly  declared  void.    Then,  it  was  sought 
to  show  that  the  declaration  in  the  former  suit  of  the  in- 
capacity to  alienate  prevented  us  from  coming  to  this  con- 
clusion.   Now,  the  decree  in  that  suit  was  a  dismissal  of 
the  plaintiff's  claim  to  get  possession  of  these  very  lands, 
and,  in  the  judgment,  in  the  course  of  showing  that  there 
was  no  such  right,  the  Judge  chose  to  say  that  the  agree- 
ment was  such  as  to  entitle  the  plaintiff  to  the  produce  ajid 
to  prevent  the  plaintiff  from  alienating.    Assuming  for  the 
moment  that  any  part  of  a  judgment,  by  which  a  plaintiff's 
suit  is  dismissed,  could  make  any  statement  against  a  de- 
fendant rea-judicaia^  a  matter  by  no  means  clear,  it  is  quite 
plain  that  this  was  not  a  decision  on  a  matter  of  fact  which 
it  was  necessary  to  determine  to  reach  the  conclusion,  and, 
even  upon  the  most  liberal  views  as  to  the  scope  of  res- 
judicata f  this  is  necessary.    It  is  manifest  that  this  was  not 
and  could  not  be  any  decision  upon  the  point.     I  am  of 
opinion  that  the  decree  of  the  Civil  Judge  ought  to  be  re- 
versed with  costs. 

There  has  been  no  appeal  as  to  this  perpetual  injunc- 
tion, and  I  wish  to  guard  myself  against  being  supposed  to 
think  that  this  remedy  was  properly  sought  or  properly 
given  in  this  suit. 

Appeal  aUowed. 
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^riflt'nal  Siinieltiktton.   (a) 

In  Chanibera. 
Original  Suit  No.  312  of  1871, 
DeSouza  against  Rangaian. 

Under  the  Summary  Procedure  in  Bills  of  Ezcbange  Act  (V  of  1866) 
the  plaintiff  is  entitled  to  claim  by  his  summons  and  obtain  by  his  decree 
whatever  sum,  principal  and  interest,  is,  on  the  legal  construction  of  the 
instrument,  demandable. 

TN  the  matter  of  this  suit  Champion  (Mesara.  Orant  and       1871. 
1    Chumpwn)  moved  this  day  for  an  order  directing  the  o~^^ 
Begistrax  to  enter  in  the  summons  to  be  issued  in  the  said      o/i87i. 
suit  a^^ainst  the  defendant  a  claim  for  interest  at  the  rate  of 
12  per  cent,  per  annum;  the  Registrar. having  refused  to 
insert  such  claim,  because  the  note  sued  on  did   not  bear 
interest  on  the  face  of  it. 

HoLLOWAY,  J. — I  entertain  no  doubt,  and  I  believe  that 
every  Judge  of  the  Court  concurs  with  me,  that,  under  the 
Summary  Procedure  in  Bills  of  Exchange  Act,  the  party  is 
entitled  to  claim  by  his  summons  and  obtain  by  his  decree 
whatever  sum,  principal  and  interest,  is,  on  the  legal  con- 
struction of  the  instrument,  demandable.  If,  in  a  regular  suit, 
interest  would,  on  the  construction  of  the  instrument,  bo 
given,  then  it  is  claimable  and  obtainable  in  this  summary 
process.  As  to  interest  beyond  the  scope  of  the  instrument 
the  question  is  a  different  one,  and,  as  I  think,  out  of  the 
scope  of  the  Act. 

(a)  Present : — HoUoway,  J, 
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laipjirllate  ^unsltiictton.  (a) 

Special  Appeal  No.  463  of  1870. 

KoTTAL  tTppi Special  AppdlarU. 

Edavalath  Thathan  NAMBD'DiRi...i^cia2  Respondent. 

Third  defendant,  puFcha^ier  of  the  interest  of  1st  and  2nd  defendants, 
held  certain  lands  under  the  terms  of  a  permanent  kdnam  (A)  which  con- 
tained the  following  condition — **  And  (I  have  also  agreed)  that  on  fiulure 
to  pay  the  said  quantity  of  paddy  the  kdnam  amount  of  550  fanams  shall 
be  receiyed  by  me,  and  the  land  restored."  In  a  suit  by  the  kinamddr 
to  recoyer  possession  for  non-payment  of  rent  :  Beld,  that  this  condition 
of  redemption  was  intended  as  a  penalty  to  secure  regular  payment  of 
the  rent,  and  that,  such  being  the  original  intention  of  the  parties,  the 
penalty  was  one  which  ought  to  be  relieyed  against 

1871.       rpHIS  was  a  Special  Appeal  against  the  decision  of  E.  R. 

s  1"  ^6. 468  Krishna  Menon,  the  Principal  Sadr  Amin  of  Tellicherry, 

of  1870.    ixx  Regular  Appeal  No.  50  of  1869,  modifying  the  Decree  of 

the  Court  of  the  District  Munsif  of  Chavacheri  in  Original 

Suit  No.  18  of  1867. 

The  suit  was  brought  to  recover  one  parcel  of  land  and 
one  paramba,  alleged  to  have  been  demised  on  a  permanent 
kanam  of  550  fanams,  by  plaintiflTs  father  to  2nd  defendanti 
on  7th  Makarom  1031  (19th  January  1856). 

Plaintiif  alleged  that  the  tenant's  right  to  enjoy  the 
lands  for  ever  was  dependant  upon  his  regularly  paying 
the  rent,  and  that  he  having  failed  to  do  so,  the  cause  of 
action  arose. 

1st  and  2nd  defendants  stated  that  the  counterpart  (A) 
sued  upon  was  a  forgery ;  that  the  land  and  paramba  were 
first  demised  in  a  perpetual  lease  by  plaintiff's  father  to  Snd 
defendant,  subject  to  an  annual  rent  of  25  dangalies  of 
paddy ;  that  on  receipt  of  a  further  sum  of  150  fanams, 
plaintiff's  said  father  passed  a  kudima  jenm  right  to  Ist 
defendant,  reducing  the  rent  to  one  fanam,  and  that  this 
right  had  been  mortgaged  to  3rd  defendant  by  the  1st  and 
2nd  defendants. 

The  3rd  defendant  admitted  the  truth  of  the  statements 
of  1st  and  2nd  defendants,  and  further  stated  that  he  insti- 
tuted a  suit  and  obtained  a  decree  for  the  repayment  of  the 
mortgage  amount,  and  that  when  the  property  was  sold  in 

(a)    Present : — Innes  and  Kindersley,  J.  J. 
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execution  of  ihe  said  decree,  he  purchased  it,  and^that  it      J^^j 
was  not  liable  to  be  returned  to  plaintiff.  s,  a,  Ao  dtiS 

of  1870. 

The  following  is  a  tmnslation  of  Exhibit  A : — 

"As  the  land  known  by  the  name  of  "  Kingil^ri  Kovll,** 
which  is  your  jenm  property,  was  formerly  assigned  on 
kinam  of  550  fanams  to  one  Ayyalur  Ahonod,  and  as  you 
have  executed  a  kardr  to  me  authorizing  me  to  pay  the 
said  amount  of  k4nam,  to  obtain  the  document,  to  render 
the  said  waste  land  cultivable,  to  hold  and  to  cause  to  hold 
and  enjoy  it  permanently  (for  ever)  by  myself  and  by  my 
heirs  on  jenm  koyu  k4nam  right ;  I  have  agreed  to  pay  you 
from  1032  (1856-57)  for  the  space  of  10  years  at  the  rate  of 
25  seers  of  paddy  annually  out  of  the  produce  of  the  said 
land,  and  after  the  expiry  of  10  years,  10  seers  of  paddy 
shall  be  added  to  it,  and  at  the  rate  of  S5  seers  the  paddy 
shall  be  carried  over  to  the  jenmi's  Edavalath  Tllom,  'and 
there  it  shall  be  measured  and  given  and  receipt  obtained. 
And  I  have  also  agreed  that,  on  failure  to  pay  the  said 
quantity  of  paddy,  the  kAnam  amount  of  550  fanams  shall  be 
received  by  me  and  the  land  restored." 

The  District  Munsif  disallowed  a  portion  (the  paramba 
B)  of  the  ground  included  in  the  plaint,  and  otherwise  decreed 
as  sued  for.     ^ 

Plaintiff  appealed  against  that  portion  of  the  Munsif 's 
decree  which  disallowed  the  paramba  B. 

The  judgment  of  the  Principal  Sadr  Amin  contained 
the  following : — 

**  The  sole  question  for  consideration  is  whether  the 
piece  of  ground  marked  B  in  the  plan  prepared  by  the  Com- 
missioner deputed  by  the  Lower  Court  to  institute  a  local 
enquiry,  is  a  portion  of  the  plaint  land,  or  that  of  another 
paramba,  permanently  alienated  by  the  plaintiff's  father  to 
2nd  defendant  on  the  same  day  on  which  the  plaint  demise 
was  made  by  him  to  the  same  defendant.  The  Exhibit  I 
evidences  the  permanent  alienation ,  while  the  Exhibit  II 
and  its  counterpart  A  evidence  the  demise  upon  which  this 
suit  is  brought.  Whether  the  piece  of  ground  B  is  included 
in  the  document  I,  or  in  II,  is  thus  the  sole  question  for 
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1871.       determination.    If  it  were  included  in  the  document  I,  it  is 

June  7.  , 

s.  A,  No.  468  clear  that  the  plaintiff  cannot  recover  it^  seeing  that  the 

— ^ 1—  right  on  which  the  paramba  was  alienated  is  a  kudima 

jenm  (perpetual  lease.)  If  it  be  shown  on  the  other  hand 
that  it  is  a  part  and  parcel  of  the  land  demised  as  per  the 
document  11^  the  plaintiff  is  entitled  to  recover  it,  as  the 
right  of  perpetual  enjoyment  under  it  is  to  be  repealed  by 
the  non-payment  of  rent" 

Upon  the  facts  he  found  that  there  was  ''sufficient 
to  prove  that  the  ground  B  is  a  portion  of  the  plaint  land 
and  not  that  of  the  paramba  alienated  under  the  document 
I^  and  I  therefore  reverse  so  much  of  the  Munsif  s  decree  as 
disallows  the  piece  of  ground  marked  B  in  the  Commis- 
sioner's plan  and  decree  as  sued  for." 

The  3rd  defendant  preferred  a  special  appeal  on  the 
ground,  amongst  others,  that  the  plaintiff  was  not  entitled 
to  evict  for  mere  non-payment  of  rent. 

Sanjiva  22au  for  the  special  appellant^  the  3rd  defendant. 

The  Acting  Advocate  Oeneral  for  the  special  respondent, 
the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — The  3rd  defendant  not  having  appealed 
against  the  decree  of  the  District  Munsif,  any  relief  which 
we  may  grant  to  him  on  this  special  appeal  will  extend  only 
to  the  paramba  B,  which  was  decreed  to  the  plaintiff  by  the 
Principal  Sadr  Amin. 

It  has  been  found  that  the  paramba  B,  together  with 
the  other  land  claimed  in  the  plaint,  was  mortgaged  or  let 
io  the  2nd  defendant  by  plaintiffs  father  on  a  perpetual 
kanam  of  550  fanams,  or  Rs.  110,  subject  to  the  payment  of 
a  porapad,  or  annual  rent  of  25  seers  of  paddy,  to  be  increas- 
ed after  ten  years  to  35  seers.  The  2nd  defendant  has  exe- 
cuted counter-deed  A,  which  is  found  to  be  a  genuine  do- 
cument, and  which  contains  the  following  condition—''  And 
(I  have  also  agreed)  that  on  failure  to  pay  the  said  quantity 
of  paddy  the  kinam  amount  of  550  fietnams  shall  be  received 
by  me,  and  the  land  restored." 

The  defendants  having  made  default  in  the  payment  of 
rent,  the  plaintiff  seeks  to  enforce  this  condition,  and-to  re-* 
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cover  the  land  on  payment  of  the  k&nam  amount.    The      j^'^\ 
3rd  defendant^  who  has  purchased  the  interest  of  the  Ist  and  s.  a.  No.  469 

2nd  defendants,  contends  that  the  Court  should  relieve  him  —^ '— 

against  this  forfeiture.    And  the  point  reserved  for  consi- 
deration was  whether  we  ought  to  grant  such  relief. 

Where  the  parties  have  not  come  to  any  express  agree- 
ment on  the  point,  an  ordinary  kanam  tenure  for  twelve 
years  is  not  forfeited  by  non-payment  of  rent  (1  M.  H.  C. 
Reps.  112),  and  the  same  rule  of  non-forfeiture  would,  we 
conceive,  hold  good  in  the  case  of  a  perpetual  kanam.  But 
here  we  have  a  perpetual  kinam  with  an  express  condition 
for  the  redemption  of  the  land  in  case  of  non-payment  of 
rent.  And  in  determining  whether  such  condition  should 
be  enforced,  we  think  that  we  should  consider  whether  it 
was  intended  by  the  parties  to  be  a  penalty  for  the  purpose 
of  securiog  the  payment  of  rent.  It  has  been  laid  down  in 
PecLchy  v.  The  Duke  of  Somerset,  1  Strange,  447,  which 
will  be  found  also  in  Tudor's  Collection  of  Leading  Cases 
in  Equity,  that  the  true  ground  of  relief  agaiust  penalties  is 
from  the  original  intent  of  the  case  where  the  penalty  is 
designed  only  to  secure  money,  and  the  Court  gives  all  that 
was  expected  or  desired. 

What,  then,  was  the  intention  of  the  parties  in  this 
case  ?  It  was  certainly  their  intention  to  create  a  perpetual 
tenure.  The  land  appears  to  have  been  to  some  extent 
waste ;  and  it  was  agreed  that  the  2nd  defendant  was  to  « 

render  the  said  waste  land  cultivable,  to  hold  and  ta  cause  to 
hold  and  enjoy  it  permanently  (for  ever)  for  himself  and  his 
heirs.  This  being  the  principal  intention  of  the  parties,  it 
could  hardly  have  been  anticipated  that  the  2nd  defendant, 
having  laid  out  capital  and  labour  on  the  property,  would  be 
content  to  forfeit  his  improvements  on  account  of  the  trifling 
rent  payable  on  the  land.  The  intention,  clearly,  was  that 
the  rent  should  be  regularly  paid,  and  the  condition  of  re- 
demption was  intended  as  a  penalty  to  secure  such  regular 
payment.  To  enforce  such  a  penalty  would  in  many  cases 
be  productive  of  hardship.  We  are,  therefore,  of  opinion  that 
as  regards  the  paramba  B  we  ought  to  decree  only  arrears 
of  rent  with  interest  at  12  per  cent.  We  think,  also,  that 
the  plaintiff  should  bear  the  costs  of  this  special  appeal. 
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Slppellate  3»arfiE(liirtion.  (a) 

Special  Apptai  No.  37  of  1871. 

Ambalavan  A  Padeiya'tcht Special  AppdlanU 

Subrama'niaPadeiya'tchi  and  another.SpeciaZjB«»pondente 

The  1st  hearing  of  a  suit  was  fixed  for  the  10th  Jul7^1867.  Neither 
of  the  parties  nor  their  Vakfls  appeared.  Thereupon  the  Court  dismissed 
the  suit  under  Sec.  148  of  the  Civil  Procedure  Code,  but  afterwards, 
upon  the  application  of  the  plaintiff's  Vakfl,  restored  it  to  the  file  for 
hearing,  under  Sec.  119.  Plaintiff  obtained  further  a4Joumment8  to 
produce  witnesses,  the  last  being  an  adjournment  to  the  28th  September. 
On  that  day  the  Vakfls  of  both  parties  appealed,  but  no  witnesses,  and 
the  Court  again  dismissed  the  suit  under  Sec.  148,  for  failure  to  produce 
witnesses.  On  the  22nd  of  October  the  suit  was  again,  imder  »3C.  119, 
restored  to  the  file  on  the  application  of  the  plaintiff's  Vakfl,  and  a 
decision  was  afterwards  come  to,  for  the  plaintiff,  upon  the  merita  On 
appeal  the  last  mentioned  decree  was  reversed  and  the  decree  passed  un- 
der Sec.  148  (whether  the  first  or  second  decree  was  not  specified)  up- 
held, upon  the  ground  that  as  Sec  119  was  inapplicable  to  a  decree  passed 
under  Sec.  148,  the  Court  of  Fifst  Instance  had  acted  without  jurisdiction 
in  restoring  the  suit  to  the  file.  Held,  on  special  appeal,  reversing  the 
decision  of  the  Lower  Appellate  Cburt,  that  the  first  decree  of  dismissal, 
'  being  a  decree  which  might  have  been  made  under  Sec  147,  was  one  to 
which  Sec.  1 19  might  be  applied.  That  the  second  decree  of  dismissal 
was  one  to  which  Sec  148  alone  applied,  oonsequentlv  one  subject  only 
to  review  or  to  an  appeal,  and  tiie  proceeding  had  in  October  1867,  beine 
substantially  an  application  for  review,  was  one  which  the  Court  had 
power  to  grant.    . 

1871.      npHIS  was  a  Special  Appeal  against  the  decision  of  H.  W. 

's  A^No.vi  Bliss,  the  Acting  Judge  of  the  Court  of  Small  Causes 

of  1871.     at  Cuddalore,  on  the  Principal  Sadr  Amin's  side,  in  Regular 

Appeal  No.  16  of  1868,  reversing  the  decree  of  the  Cburt  of 

the  District  Munsif  of  Chellambiram  in  Original  Suit  No. 

374  of  1864. 

R,  Bdldji  Rau  for  the  special  appellant,  the  plaintiff. 

Johnaione  for  the  special  respondents,  the  9th  and 
10th  defendants. 

The  following  judgment,  in  which  the  facts  fuUy  appear, 
was  delivered  by 

Scotland,  C.  J. — This  is  a  singular  case  of  error  in 
Procedure.  The  Court  of  First  Instance,  after  twice  dismiss- 
ing the  suit  expressly  for  default,  under  Section  148  of  the 
Code  of  Civil  Procedure,  and  restoring  it  to  the  file  for 
hearing,  under  Section  119,  which  has  no  application  to 
Section  148  (See  CoTMil^mmal  v.  Rungaeawmy  Iyengar, 
4s  iL  H.  C.  Rep.  56),  heard  the  case  fully  and  pronounced 

(a)  Present:— Scotland;  C.  J.  and  Kinderaley,  J. 
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^  decree  in  favor  of  the  plaintiff.    But  the  Lower  Appellate      ,^®^V^ 
Court  has  reversed  that  decree,  and  upheld  the  decree  pifcssed  s,a.No,S7 
under  Section  148  (whether  the  first  or  second  decree  is  not     ^f^^'^^- 
specified),  upon  the  ground  that^  as  Section  119  was  in- 
applicable to  a  decree  of  dismissal  under  Section  148,  and  as, 
therefore,  the  Court  of  First  Instance  acted  beyond  its  juris* 
diction  in  subsequently  hearing  and  deciding  the  suit,  the 
decree  under  Section  148  waa  the  final  decree  remaining  in 
force. 

Whether  this  decision  is  sustainable  is  the  question  for 
determination  in  the  present  special  appeal.  The  material 
facts  are  these: — ^The  first  hearing  of  the  suit  was  fixed, 
after  two  or  three  adjournments  (not,  it  appears,  granted  on 
the  application  of  the  parties),  for  the  10th  July  1867,  and 
neither  of  the  parties  nor  their  Vakils  appeared.  The  Court 
thereupon  decreed  the  dismissal  of  the  suit  under  Section 
148,  but  soon  afterwards,  upon  the  application  of  the 
plaintiflTs  Vakil,  ordered  its  restoration  to  the  file  for  hearing, 
under  Section  119.  Several  adjournments  of  the  hearing 
took  place,  afterwards,  at  the  instance  of  the  plaintiff,  and 
expressly,  the  record  shows,  for  the  purpose  of  giving  him 
time  to  prodace  witnesses,  the  last  being  an  adjournment  to 
the  28th  September.  On  that  day  the  Vakils  of  both  the 
plaintiff  and  defendants  appeared,  but  no  witnesses  were 
produced,  and  the  0)urt,  refusing*  to  entertain  an  applica- 
tion for  farther  time,  again  decreed  the  dismissal  of  the  suit, 
under  Section  148,  for  the  failure  to  produce  witnesses  after 
time  allowed  for  that  purpose.  On  the  19th  October  the 
plaintiff's  Vakil  presented  a  petition,  under  Sea  119,  and  on 
Uie  22nd  October  the  Court  made  another  order  under  that 
Section  for  the  restoration  of  the  suit  to  the  file :  and  there- 
upon the  hearing  took  place  which  resulted  in  the  decree  for 
itie  plaintiff  upon  the  merits. 

There  is  no  doubt  ^t  if  the  C!ourt  is  precluded  from 
looking  beyond  the  provisions  in  Sections  119  and  148,  under 
which  the  Court  of  First  Instance  acted,  the  decree  of  the 
Lower  Appellate  Court  must  be  affirmed.  But  that  is  clearly 
not  so.  If  jurisdiction  to  hear  and  determine  the  suit,  after 
the  decrees  of  dismissal,  can  be  sustained  under  any  other 

35 


^^  MABBAS    HIGH  OOUBT  REFOim. 

1871. 

June  14,     ptt)viaion  of  ihe  law  of  Prooednre,  we  are  bound  to  give 
^'^'im  *^  ^^  *^  ™^^  proviaioii,  aad  I  am  of  opinion  that  it  can. 

Wiiii  respect  to  the  first  decree  of  dismissal,  it  appears 
to  have  been  passed  on  a  day  fixed  by  adjournment  for  the 
first  hearing  of  the  suit,  and  really  for  the  de&nlt  of  non- 
appearance of  the  parties  or  their  Vakils.  It  was  a  decree, 
therefore,  that  might  have  been  made  nnder  Section  147 
(for  this  Camalammal  v.  Rungasawmy  Iyengar  and  the 
subsequent  case  of  Romgasamy^  MvdMiar  v.  Sirangan, 
4  M.  H.  C.  Reps.  254,  are  authorities),  and  was  consequently 
one  to  which  Section  119  might  be  applied. 

But  the  same  cannot  be  said  as  to  the  second  decree  of 
dismissal  The  Vakils  on  both  sides  were  present,  and  Sec- 
tion 148  alone  applied  to  the  default  for  which  the  decree 
was  passed.  It  was  clearly,  therefore^  a  final  decree,  subject 
only  to  a  review  of  judgment  or  an  appeal;  and  it  is  upon 
the  previsions  giving  jurisdiction  to  review  a  judgment  that 
I  think  the  proceedings  of  the  Court  of  First  ^Instance  after 
the  second  decree  can  be  sustained.  There  was  a  petition  of 
the  plaintiff,  praying  the  reversal  of  it,  presented  within  the 
time  allowed  for  a  review,  and  bearing  the  preper  stamp  for 
a  review  petition,  and  the  opposite  party  had  due  notica 
Upon  that  petition  the  Court  considered  that  the  case  made 
by  the  plaintiff  showed  that  its  decision  was  incorrect  and 
ordered  the  reposting  of  the  suit  for  another  hearing.  This 
proceeding  was,  substantially,  in  accordance  with  that  requir- 
ed on  an  application  for  a  review  of  judgment  which  the 
Court  had  the  power  to  grant.  For  these  reasons,  I  am  of 
opinion  that  the  jurisdiction  of  the  Court  of  First  Instance, 
to  set  aside  its  decrees  of  dismissal  and  fully  hear  and  deter- 
mine the  suit,  is  sustainable,  and,  consequently,  that  the  decree 
of  the  Lower  Appellate  Court  should  be  reversed  and  the  case 
remanded  for  the  hearing  and  determination  of  the  other 
questions  raised  in  the  Regular  Appeal  I  think  the  appellant 
should  have  costs  in  the  Special  Appeal,  and  that  the  costs 
hitherto,  in  the  Courts  below,  should  abide  the  determinaticm 
in  the  Regular  Appe&I. 

KiNDEBSLET,  J. — I  coucur  in  the  judgment  of  the  Chief 
Justice. 

jSfuif  remcmdeA, 
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^pprllate  3nxigiiictmi.  (^ ) 

Special  Appeal  No.  133  of  1871. 

BucKAPATNAU  Thathacharlu Special  AppellaTU. 

Kajamtta  and  another Special  ReapomdenU. 

Suit  by  a  vakil  for  fees.  The  defendants  retained  the  plaintiff  as 
their  Pleader  in  Original  Suit  No.  2  of  1863,  on  the  file  oi  the  Civil  Court 
of  Cuddapah,  and  executed  a  valdUatnima  to  him  in  July  1863,  but  no 
special  agreement  regarding  fees  was  made.  The  plaintiff  conducted 
that  suit  for  the  defendants  as  their  Valdl  until  decree,  which  was  made 
in  September  1864.  The  present  suit  was  instituted  in  December  1866. 
Held,  reversing  the  decree  of  the  Lower  Appellate  Court,  that  as  there 
was  no  special  agreement,  the  plaintiff's  right  of  suit  did  not  arise  until 
he  had  completely  dischiu^ed  his  duty  in  the  conduct  of  the  suit,  which 
he  had  done  in  1864  Consequently,  the  present  suit,  having  been 
brought  within  three  years  from  that  date,  was  not  barred. 

THIS  was  a  Special  Appeal  against  the  decision  of  A.  C.        18  7>. 
Bumell,  the  Acting  Civil  Judge  of  Cuddapah,  in  Regular  ^  ^  ^^  \^^ 
Appeal  No.  1 8  of  1870,  confirming  the  Decree  of  the  Court      o/i87l. 
of  the  Principal  Sadr  Amin  of  Cuddapah  in  Original  Suit 
No.  136  of  1868. 

The  suit  was  brought  for  Rupees  800,  as  pleader's  fees^ 
including  interest  thereon  for  39^  months. 

The  plaintiff  stated  that  the  defendants  retained  him  as 
their  pleader  in  Original  Suit  No.  2  of  1863  on  the  file  of 
the  Civil  Court  of  Cuddapah,  under  an  agreement  to  pay  him 
600  Rupees  as  fees ;  and  that  he  pleaded  on  their  behalf 
until  the  suit  was  disposed  of;  that  he  made  frequent 
demands  on  the  defendants  for  the  sum  due,  the  last  demand 
being  on  the  2nd  November  1866,  but  they  refused  to  pay 
him.    Hence  the  suit. 

The  1st  defendant  pleaded  that  the  suit  was  barred  l^ 
the  Statute  of  Limitation. 

The  2nd  defendant  did  not  appear. 

The  Principal  Sadr  Amin  dismissed  the  suit. 

The  Plaintiff  appealed  to  the  Civil  Court. 

The  Civil  Judge  confirmed  the  decree  of  the  Court  of 
First  Instance  upon  the  ground  that  the  suit  was  barred  by 
the  Law  of  Limitations,  considering  that  the  Act  commenced 
to  run  &om  the  date  of  the'  execution  of  the  vak&latn^ma 

(a)  Present :— Scotland,  C.  J.  and  Einderalej;  J. 
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Jitlff   V9 

sTa.  No.  1S3  iMiviRg  been  filed  until  December  1866. 

ii/1871- 

The  plaintiff  preferred  a  special  appeal  to  the  High 
Court  upon  the  ground  that  the  suit  was  not  barred  by  the 
Act  of  Limitations. 

PArtkaadradhi  A'yyangdr  for  the  special  appellant,  the 
plaintiff. 

O'&rum&rti  A'yyar  for  the  Ist  special  respondent,  the 
1st  defendant 

The  Court^deliTered'the  following 

JUDQMEHT : — ^We  are  of  opinion  that  the  decree  in  Uiis 
case  18  not  maintainable.  The  question  as  to  the  bar  is^  when 
did  the  period  of  limitation  commence  to  run,  or,  in  other 
words,  when  did  the  plaintiff's  right  to  bring  a  suit  first  arise  ? 
Now,  although  a  Vakil  may  not  be  obliged  to  undertake  the 
conduct  of  a  suit  unless  paid  a  fee,  we  think  it  is  clear  that 
having  once  undertaken  its  conduct,  he  is  bound  to  proceed 
with  it,  and  cannot  sue^  for  his  fee  until  he  has  completed 
the  work  which  is  the  consideration  for  the  fee,  except 
where  his  client  has  .dispensed^ with  his  services^  end  the 
Court  has,  under  the*^pow:er  given  for^that  purpose,  granted 
htm  a  portion  of  the  proper  fee.  In  the  present  case,  there- 
fiose^  as  there  was  no  special  agreement^  the  plaintiff's  right 
o!  suit  did  not  arise  until  he  had  completely  discharged  his 
duty  in  the  conduct  'of  the  suit,  and  that  he  appears  to  have 
done  in  18$4f,  The  presentj  suit  being  brought  within  3 
years  from  that  date  was  J  not  barred.  We,  therefore,  must 
reverse  the^decree^^of  the  Lower  Appellate  Court  and  remand 
the  suit  to  the  Lower  Appellate  Court  for  the^  hearing 
and  determination  of  the/questions  raised  by  the  appeal 
to  that  Court  The  appellant's  costs  in  special  appeal  must 
be  paid  by  the  respondents.  The  costs  hitherto,  in  both  the 
Lower  Courts,  will  abide  the  determination  in  the  regular 
appeal. 

Suit  remarided. 


HA&BAINA  TANTBI  V.  UKKOMA.  2«7 

flpiitUatt  SuriflSitttton,  (a) 

Special  Appeal  No.  121  of  1871. 

Narraina  Tantri  and  another Special  Appellants. 

Ukkoma  and  another Special  Reapondents. 

The  Ist  plaintiff  daimed  to  redeem  a  mortgage  to  defendanta' 
aaeofltorfor  Rupees  320.  Defendants  pleaded  that  the  morteage  waa 
for  Bupees  2,336-4-0,  and  redeemable  only  atthed|easure  of  the  mort- 
fligee.  They  also  pleaded  the  Limitation  Act  ^The  Original  Court 
decreed  redemption  on  payment  of  the  amount  stated  by  defendants. 
The  Lower  Appellate  Court  reversed  that  decree  and  (usmissed  the 
suit  as  baned. 

EM,  reversing  the  decree  of  the  Lower  Appellate  Court,  tiiat  an 
acknowledgment  by  the  mortgagees  of  the  mortgagor's  title,  sufficient 
to  take  the  case  out  of  the  Statute,  was  evidenced  by  their  written 
answer  in  Suit  No.  238  of  1830,  and  by  the  answer  in  Original  Suit 
No.  441  of  1861,  as  recited  in  the  judgment  in  that  suit,  although  the 
right  to  redeem  and  the  amount  of  the  mortgage  were  denied,  and  the 
acknowledgments  were  not  made  before  those  suits  were  brou^t. 

The  Act  for  the  limitation  of  suits  does  not  require  that  the 
admowledgment  of  the  title  c^  a  mortgagor  should  be  made  to  any  par- 
ticular person,  or  at  any  particular  tune  before  the  institution  of  the 
suit  in  whidi  the  bar  is  pleaded. 

THIS  was  a  Special  Appeal  against  the  decision  of  M.  J.       I87i. 
Walhouse,  the  C&vil  Judge  of  Mangalore,  in  Regular  g  ^  iVo/ifl 
Appeals  Nob.  180  and  142  of  1870,  revetaiiig  the  decree  of  _S^li^Ik- 
the  Court  of  the  District  Munaif  of  Belul  in  Original  Suit 
No.  222  of  1867. 

Tke  suit  uras  brought  to  redeem  a  piece  of  land,  said 
to  have  been  mortgaged  by  seocmd  j^intiff's  ancestor  to 
defendants'  ancestor,  on  payment  by  1st  plaintiff  of  the 
mortage  amount,  Bupees  320,  to  the  defendants ;  the  second 
phuntiff,  the  owner,  having  sold  the  land  to  the  first. 

The  defendants  contended  that  the  mortgage  was  for 
Rtqpees  2,386-4-0  and  redeemable  at  the  mortgagee's  {Measure 
only.  Thej  also  pleaded  that  the  suit  was  barred  by  the 
Law  of  Limitation. 

The  Munsif  dedared  the  plaintiffs  entitled  to  redeem 
on  payment  of  the  mortgage  amount  stated  by  the  defend- 
ants and  the  vaJne  of  improyem^its ;  as  he  considered  that 
tibe  daim  had  been  taken  out  of  the  operation  of  the  Act  of 
Limitations  by  reason  of  certain  admissions  made  by  the 
defendants,  let,  It  appeared  from  Exhibit  A.  the  judgment 
in  Appeal  Suit  No.  422  of  1865,  that  in  that  suit,  in  which 

(a)  Present : — Scotland,  C.  J.  and  Kindendey,  J. 
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187L        the  present  Snd  plaintiff  was  plaintiff,  the  present  defend* 

JIU-jf     Dm 

8.  A.  No,  121  '^^  P^^  ^  their  statement  admitting  their  enjoyment  of  the 
^f^^'^^'     estate  under  a  mortgage  made  to  their  ancestor  by  the 
plaintiffs'  ancestor  for  Rupees  2,336-4-0. 

2nd,  Exhibit  D,  a  written  statement  presented  by  the 
ancestors  of  the  present  defendants  in  Salt  No.  238  of  1830, 
contained  the  following  : — '^  In  1801,  K&ava  (plaintifis 
father)  executed  a  usufractuary  document  for  pons  584,  for 
a  certain  quantity  of  land  {here  followed  parficulara  of  lands] 

to  my  maternal  uncle  Ambu,  and  directed  us»  &c and 

according  to  that  document  a  large  sum  has  been  expended 
on  improvements  and  my  maternal  uncle  and  ourselves 
have  enjoyed  it  for  the  last  31  years,  paying  assessment. 
While  so,  1st  plaintiff  having  learnt  that  we  have  improved 
the  land,  having  colluded  with  the  1st  defendant,  brought 
this  suit." 

The  defendants  appealed  to  the  Civil  Court. 
The  Civil  Judge,  in  his  judgment,  said — 

''The  mortgage  sought  to  be  redeemed  by  plaintiffs 
was  admittedly  made  more  than  60  years  previous  to  the 
institution  of  the  present  suit,  and  the  only  question  for 
determination  is  whether  anything  has  removed  the  bar  of 
Limitation  that  at  once  arises. 

Exhibit  D,  which  is  an  answer  made  by  defendants' 
ancestors  thirty-seven  years  ago,  in  which  they  stated  that 
the  plaint  land  had  been  mortgaged  to  their  uncle,  has  been 
relied  upon  as  an  acknowledgment  of  the  kind  referred  to  in 
Clause  15,  Section  I  of  the  Limitation  Act,  as  sufficient  to 
give  a  fresh  period  of  Limitation,  and  has  been  so  held  by 
the  Lower  Court. 

Though  Exhibit  D  referred  to  the  mortgage,  it  denied 
the  plaintiffs'  right  to  redeem,  and,  what  is  of  most  conse- 
quence, was  not  an  acknowledgment  made  before  suit,  and 
as  such  does  not  appear  to  me  to  be  of  the  nature  contem- 
plated in  the  Section  referred  to,  inoperative,  therefore,  to 
give  a  fresh  period  of  Limitation. . 

Regarding  plaintiffs'  claim  as  barred,  I  reverse  the 
Munsif's  decision,  with  costs." 
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The  plaintiffs  preferred  a  special  appeal  on  the  ground       iB7i. 
that  the  suit  was  not  barred.  ^— r^-^-^oi 

PdHhasd/radhi  A'yyangdr  for  the  special  appellants,  the ''~ 

plaintiffs. 

RdTnachaiidTdyyaT    for  the  special    respondents^  the 
defendants. 

The  Court  delivered  the  following 

Judgment  .—The  claim  of  the  1st  plaintiff  in  this  case, 
to  redeem  a  mortgage  to  the  defendants'  ancestor,  for 
Rupees  320,  has  been  met  by  the  plea  that  the  mortgage 
to  the  defendants'  ancestor  was  not  for  Rupees  320,  but  for 
Rupees  2,336-4-0  and  redeemable  only  at  the  pleasure  of  the 
mortgagees.  The  defendants  also  pleaded  that  the  suit  was 
barred  by  the  Law  of  Limitation.  The  Original  Court  decreed 
redemption  of  the  land  on  payment  of  the  mortgage 
amount  stated  by  the  defendants.  The  Lower  Appellate 
Court  reversed  that  decree  and  dismissed  the  suit  on  the 
ground  that  it  was  barred  by  the  Act  for  the  limitation 
ofsuits. 

There  is  no  doubt  that  the  period  of  limitation  appli- 
cable to  the  claim  had  elapsed  before  the  institution  of  the 
suit.     The  question  for  determination  is  whether  there  was 
in  the  meantime  a  written  acknowledgment  of  the  mort- 
gagors' title  signed  by  the  mortgagees.    We  are  of  opinion 
that  such  an  acknowledgment  by  the  mortgagees  is  evidenced 
by  their  written  answer  in  Suit  238  of  1830,  and  that  of  the 
present  defendants  in  their  answer  in  O.  S.  441  of  1861,  as 
recited  in  Exhibit  A.    The  Civil  Judge  seems  to  have 
considered  the  acknowledgment  tmavailing,    because  the 
right  to  redeem,  as  alleged  in  the  plaints,  was  denied  in  both 
suits,  and  because  the  acknowledgment  was  not  made  before 
those  suits  were  brought.    It  does  appear  that  the  right  to 
redeem  was  denied,  but  the  relation  of  mortgagor  and  mort- 
gagee was  admitted,  and  the  denial  of  the  right  to  redeem 
and  of  the  amount  of  the  mortgage  debt  as  alleged  by  the 
plaintiff  was  rested  upon  the  terms  of  the  mortgage  contract. 
The  acknowledgment,  therefore,  of  the  title  of  the  mortgagor 
wasdistinct,  and  whatQause  15,Section  1  of  Act  XIY  of  1859 
requires  is  "an  acknowledgment  of  the  title  of  the  depositor 
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1871.      pawner  or  mortgagee,  or  of  his  right  of  redemption."  Whethw 

sTATNoTiii  ^^  right  to  redeem  had  arisen  or  not  under  the  terms  of  the 

^f  ^^"^^^     contract  was  a  different  question,  and  one  which  still  remains 

to  be  finally  decided.    The  other  ground  of  the  Civil  Oonrt's 

decision  we  think  erroneous.. 

The  Act  for  the  limitation  of  suits  does  not  require  that 
the  acknowledgment  of  the  title  of  a  mortgagor  should  be 
made  to  any  particular  person,  or  at  any  particular  time 
before  the  institution  of  the  suit  in  which  the  bar  is  plead- 
ed. .The  enactment  in  Clause  15|Section  1,  is  quite  general. 
It  is  therefore,  we  think,  no  valid  objection  that  the  acknow- 
ledgments were  made  in  other  smts.  See  the  Qaae  of  ifv^ 
mudMi  V.  MaJum,7nadali,  4  M«  H.  C.  Rep.  S85. 

For  these  reasons  we  reverse  the  decree  of  the  Lower 
Appellate  Court»  and  remand  the  suit  for  the  determination 
of  the  other  questions  raised  by  the  regular  appeaL  The 
costs  of  this  special  appeal  must  be  paid  by  the  respondent, 
and  the  costs  hitherto  in  both  the  Loww  Courts  will  abide 
the  determination  of  the  regular  a[^>eaL 

Suit  remanded^ 
^. 

<(^rij|inal  ^pptllaU  JfurfeVtctton.  (a) 

Regulcur  Appeal  No,  8  of  1870. 

N.  ViSALATCHMi  Aioia'l Appellant 

N.  SuBBU  PmLAi  and  others Jteapondenia. 

The  Hindu  law  makes  no  distinction  in  fiivor  of  gifts  in  contempla- 
tion of  death,  as  respeots  the  legal  requisites  to  oonstitote  a  pemct 


When  all  these  requisites  have  heen  fulfilled,  there  is  nothing  in 
Hindu  law  to  prevent  effect  being  given  to  a  gift  in  contemplation  of 
death. 

The  theoiy  of  the  donaiio  nwrtu  eautd  consideied. 
1S71.       rpHIS  was  an  appeal  from  the  decree  of  Eeman,  J.  in 
—^^^^  A     Original  Suit  No.  317  of  1870. 

'KaTNoTT  The  plaintiff  sought  to  be  declared  to  be  lawfully  enti- 
-^ — ^-^—  tied  to  and  the  rightful  owner  of  certain  Govermnent  Pro- 
missory notes  together  with  the  interest  due  thereon,  and 
prayed  that  the  defendants,  as  the  executors  of  N.  Fonnamba- 
1am  Filial  deceased,  might  be  directed  to  endorse  and  make 
over  the  said  Fromissory  notes  to  her. 

(a)  Present  Scotland,  C.  J.  and  Holloway,  J. 
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The  subject  of  the  plaintiff's  ckim  waa— That  N.  J^l}- 
Ponnambalam  Pillai,  merchax)t,  died  at  Madras  on  the  28th  £.  j.  j^o.s 
February  1869,  leaving  a  will,  dated  the  26th  October  1868,  ,  ^^  ^^^' 
in  which  he  appointed  the  defendants  his  executors,  and  also 
a  Codicil,  dated  the  25th  February  1869 :  of  which  Probate 
was  granted  to  the  defendants,  the  executors,  on  the  22nd  May 
1869.  That  the  said  N.  Ponnambalam  PiUai  left  him  surviv- 
ing two  widows,  Chellammal  and  the  plaintiff,  an  infant 
daughter  and  an  adopted  son,  the  natural  son  of  a  brother 
of  the  said  ChellammaL  That  on  the  23rd  February  1869, 
the  said  N.  Ponnambalam  PiUai  gave  and  delivered  to  the 
plaintiff  the  said  Government  Promissory  Notes  in  presence 
of  the  2nd  and  3rd  defendants,  as  and  for  a  provision  and 
maintenance  for  her,  the  said  plaintiff,  after  his  death.  That 
the  defendants  (except  the  2nd  defendant)  refused  to  endorse 
to  plaintiff  the  said  Promissory  Notes.  In  consequence  of 
this  refusal  the  suit  was  brought. 

The  issue  settled  was  ;— Whether  the  Government 
Promissory  Notes  in  the  plaint  mentioned  were  the  objects 
of  a  valid  gift  by  the  said  Negapatam  Ponnambalam  PiUai 
to  the  plaintiff  as  is  by  the  plaintiff  alleged. 

The  case  came  on  for  final  disposal  before  Eeman,  J., 
on  the  29th  of  July  1870,  when  the  suit  was  dismissed. 

The  plaintiff  appealed. 

O'SuUivan  and  Johnstone,  for  the  appellant. 

The  Acting  AdvoocUe  GeneraZ  and  Miller,  for  the  res- 
pondents. 

This  day  the  Court    delivered  the  following  judg-     Afa^  la 
ments: — 

Scotland,  C.  J. — The  question  for  determination  in  this 
appeal  is  whether  an  efiectual  gift  of  the  Government  Pro- 
missory Notes  described  in  the  plaint  to  the  plaintiff  by  her 
deceased  husband  was  e3tabliBhcd  by  the  evidence  at  the 
trial,  and  it  involves  two  points : — (1)  Whether  a  gift  of  the 
notes,  as  alleged  in  the  plaint,  was  in  fact  proved.  (2) 
Whether,  if  so,  it  was  valid  in  law.  The  learned  Judge,  who 
tried  the  case,  being  of  opinion  that  the  evidence  failed  to 
prove  the  alleged  gift,  he  dismissed  the  suit. 

36 
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1871.  At  the  dose  of  the  armment  I  mtimated  that  thin 

M.  A.  No,  8  conclusion  was  not^  in  the  judgment  ef  the  CSourt^  sustain- 
^'^^'J^-     able,  but  that  the  second  point  required  a  little  further 
consideration.    I  am  now  of  the  same  opinion  as  to  the  effect 
of  the  evidence.    The  evidence  of  the  plaintiff  in  support  of 
the  allegations  in  the  plaint  is  directly  and  strongly  confirm- 
ed by    several  witnesses  of  unimpeached  character,  who, 
with  one  esception,  were  not  likely  to  be  more  £Ekverably 
disposed  towards  the  plaintiff  than  towards  the  defendants : 
and — what  is  ^still  more    forcible — ^their  evidence,    in  its 
important  particulars  is,  to  my  mind,  very  satisfactorily 
borne  out  by  the  testimony  ef  the  1st  and  3rd  defendants. 
The  particulars  I  allude  to  are. — ^That  the  deceased  sent  for 
the  4iotee  im  dispute  after  the  date  of  his  will,  and  two  or 
three  days  before  he  executed  the<]!odioil;  and,  when  breu£^, 
he  directed  the  3rd  defendant  in  the  presence  of  his  adopted 
son  (the  Ist  defendant),  the  plaintiff,  and  one  or  two  other 
persons,   to  deliver  them  to  the  plaintiff,  which  the  3rd 
defendant  did  immediately,  and  they  have  remained  in  her 
possession  ever  since.     That  the  next  day  and  several  times 
subsequently  the  plaintiff  asked  the  deceased  to  endorse  the 
notes,  but  each  time  he  made  an   excuse.    That  on   the 
day  df  the  execution  of  the  Codicil,  the  3rd  defendant,  by 
desire  of  the  deceased,  sealed  up  in  a  safe  almirah  all  bonds, 
deeds  and  other  valuable  property  except  the  notes  in  dispute 
and  a  watch  and  chain  which  had  been  in  the  plaintiff^s 
keeping.    That  on  the  death  of  the  deceased,  on  the  28th 
Februaiy  1869,  the  3rd  defendant,  as  one  of  the  executors 
•        named  in  the  will,  took  possession  of  the  other  bonds  and 
deeds  which  had  been  sealed  up,  and  asked  for  and  obtained 
from  the  plaintiff  the  watch  and  chain ;  but  did  not  ask  for 
the  notes  in  dispute,  nor  seek  to  obtain  possession  of  them, 
until  a  few  days  before  this  suit  was  brought  on  the  8th 
June  1870.    The  loose  statements  of  the  3rd  witness,  as  to 
demands  having  been  made  in  the  interval,  I  consider  unre- 
liable. 

The  direct  support  afforded  on  these  points  by  the  evi* 
dence  for  the  defendants  appears  to  me  to  make  the  case  of 
the  plaintiff,  so  far  as  it  rests  upon  the  oral  evidence,  one  of 
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the  strongesih-bafc  it  has  been  argued  that  improbabilitiefl,        1S71. 

Hay  18« 

weighty  enough  to  discredit  it,  arise  out  of  the  circumstances  "grxTSTT 
that  in  the  Will  an  equal  provision  is  made  for  the  plaintiff  o/i870-^ 
and  the  other  widows  of  the  deceasedv  and  Rupees  20,000  of 
the  Government  notes  are  bequeathed  for  refigious  and 
educational  purposes  and  the  remainder  given  to  the  de- 
ceased's adopted  son  (the  1st  defendamt) ;  and  that  in  the 
Codicil  no  allusion  is  made  to  the  gift  to  the  plaintiff.  With 
respect  to  the  Will,  I  think  the  improbability,  if  any,  very 
slight  when  it  is  considered  that  the  deceased  wm  aware 
that  the  other  widow  would,  as  guardian  of  her  relation  the 
adopted  son  of  the  deceased,  have  the  management  of  his 
share  of  the  property  to  the  exclusion  of  the  plaintiff;  and 
that  the  amount  of  the  notes  given  to  the  pb^intiff '  reduces 
only  the  bequest  for  charitable  purposes,  ^s  to  the  Codicil, 
I  think  it  does  give  rise  to  some  degree  of  improbability 
against  the  ^ft,  but  the  omission  may  have  been  owing  to 
the  open  and  deliberate  manner  in  which  the  notes  had  been 
delivered  to  the  plaintiff;  and  in  opposition  to  the  very 
strong  proof  of  the  plaintiff's  case  afforded  by  the  oral 
evidence  on  both  sides,  it  can,  in  my  opinion,  be  given  no 
effect. 

Upon  the^  whole,  I  think  it  proved  that  the  deceased, 
contemplating  that  his  illness  would  end  in  death  in  a  short 
time,  delivered  the  notes  to  the  plaintiff  with  the  inten- 
tion that  they  should  be  her  property  from  the  time  of 
delivery,  if  his^illness  ended  in  death. 

Had  English  law  been  the  law  governing  the  deceased, 
I  should  probably  have  felt  bound  to  conclude  that  he  did 
not  intend  the  property  in  the  notes  to  pass  until  his 
death,  upon  the  ground  that  he  had  presumably  the  inten« 
tion  to  make  a  good  donatio  mortis,  cavsd  according  to  that 
law ;  and  theie  is  no.  doubt  that,  acccnrding  to  the  English 
decisions,  such  gift  might  be  held  to  be  established  by  the 
evidence.  See  the  cases  in  the  note  to  Ward  v.  Turner, 
1  White  and  Tudor's  Leading:  Cases,  aud  In  re  Veal,  29  L. 
J.  Ch.  321. 

But  the  Hindu  law  alone  is  applicable  to  this  case,  and 
although  that  law  appeals  to  approve  of  some  gifts  in  con- 
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^Wij^  templatiwi  of  death,  (See  1  StraDge,  H.  L.  16»;  2  lb.  426) 
JL  A.  No.  8  ^^  ntakes,  I  think,  no  distincticxi  in  favor  of  such  gifls  as 
— ^f  '^^^'  respects  the  legal  requisites  to  constitute  a  perfect  disposi- 
tion by  gift.  And  there  can,  I  apprehend,  be  no  doubt  that 
those  requisites  are — A  giving  either  orally  or  by  writing 
with  the  intention  to  pass  the  property  in  the  thing  given, 
accompanied  by  its  actual  delivery  and  acceptanee  in  the 
donor's  life-time.  To  this  kw  it  is  that  the  deceased's  acts 
in  making  the  disposition  must  be  referred,  and  so  regarding 
them,  I  think  it  fully  proved  that  the  notes  were  delivei-ed 
with  the  intention  of  making  them  the  property  of  the  plain* 
tiff  from  the  time  of  their  delivery,  subject  to  a  conditional 
right  ot  resumption.  That  the  deceased  intended  to  part 
with  the  dominicm  over  them  and  vest  it  in  the  plaintiff 
beneficially,  bat  limitedly  until  the  contemplated  event 
happened. 

The  circtrmstance  that  he  did  not  make  the  usual 
endorsements  does  not  appear  to  me  to  affect  the  validity  of 
the  gift.  Endorsement  of  a  Government  Promissory  Note  is 
the  evidence  of  the  holder's  title  to  the  principal  and  inter- 
est thereby  secured  whieh  is  required  and  acted  on  by  the 
Officers  of  the  Government  Treasuiy,  and  they  would  not 
have  made  payments  on  these  unendorsed  notes  in  the 
deceaseds  life^time.  But  I  entertain  no  doubt  that  the  pro- 
perty in  snch  a  note,  and  the  right  to  the  money  secured  by 
it,  passes  by  a  form  of  transfer  which  is  operative  under  the 
general  Hindu  taw,  although  unaccompanied  by  an  endorse- 
ment,, and  that  a  complete  verbal  gift  is  as  effectual  for  such 
purpose  aa  an  assignment  in  writing  for  a  valuable  con- 
sideration,  oi*  a  bequest  in  a  will.  In  but  one  respect^  I 
think,  is  the  circusnstance  of  the  absence  of  endorsements  of 
importance  in  the  present  case,  and  that  is  its  bearing  on 
the  question  of  the  deceased'a  intenticm  in  parting  with  the 
notes,  and  weired  with  the  other  circumstances  proved,  its 
only  effect,  I  consider,  is  te  support  the  conclusion  I  have 
come  to,  that  the  condition  of  the  death  did  not  suspend  the 
change  of  property  in  the  notes,  but  linaxted  contingently 
the  right  which  passed.  In  effect,  the  gift  was  made  subject 
to  a  power  of  revocation  dependent  upon  the  donor's  death 
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not  happing  as  contemplated,  and  I  am  not  aware  that     J^^'' 
ilwre  is  anything  in  the  Hindu  law  rendering  a  complete   i?.^.  ^vo.a 
gift^  which  is  conditionally  determinable  upon  such  an  event,  — ?/  ^^^^- 
less  effectual  to  pass  property  than  one  which  is  absolute  in 
its  terms.    Such  a  donatio  morii$  causd  I  am  of  opinion 
the  Hindu  law  does  permil 

Then,  if  I  am  right  in  this  view  of  the  validity  of  the 
gift,  the  plaintiff  is  certainly  entitled  to  call  upon  the  de- 
fendantsy  who  are  the  representatives  of  the  deceased,  to 
make  the  usual  endorsements  on  the  notes,  should  sueh 
endorsement  be  required  at  the  Government  Treasury.  The 
property  in  the  principal  and  interest  secured  by  the  notes 
having  been  effectually  transferred  from  the  deceased  to 
the  plaintiff,  these  defendants  have  the  duty  cast  upon  them, 
by  law,  of  doing  what  is  necessary  to  enable  the  plaintiff  to 
receive  the  property  which  has  become  her's  by  the  gift. 
[See  Ellison  v.  ElHson,  and  the  cases  in^the  note,  1  White 
and  Tudor.] 

For  these  reasons  I  am  of  opinioB  that  the  decree  of 
the  Division  Court  must  be  reversed,  and  that  the  plaintiff 
must  be  declared  to  be  entitled  absolutely  to  the  Govern- 
ment Notes  sued  for,  and  the  principal  and  interest  thereby 
secured,  and  to  receive  the  arrears  of  interest  due  thereon. 
And  the  defendants,  who  are  the  representatives  of  the 
deceased  donor,  must  be  ordered  to  endorse  each  of  the  said 
notes  in  the  usual  manner,  should  their  endorsements  be 
required  at  the  Government  Treasury.  I  think  the  plain- 
tiff's costs  in  the  Division  Court  should  be  paid  by  the  defend- 
ants, and  that  the  parties  should  bear  their  own  costs  in 
this  appeal 

HoLLOWAY,  J. — Coming  to  the  conclusion  from  the 
positive  evidence,  the  separation  of  the  olgect  from  the 
other  property,  the  conduct  of  the  executors  cognizant  of  the 
facts  in  not  taking  possession,  and  the  long  period  allowed  to 
elapse  between  the  death  and  the  attempt  to  get  possession, 
that  all  the  requisites  of  such  a  gift  w^e  fulfilled  in  point 
of  fact,  the  question  which  remains  is  whether  there  is  any* 
thing  in  Hindu  law  to  prevent  effect  being  given  to  it 
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1871.  To  determine  this  it  is  necessary  to  see  what  is  Ulae 

May  18 

It.  A,  No,  8  theory  of  this  gift  in  Roman  law  and  in  the  English  law 
•f  ^870.      derived  from  it    I  take  the  statement  of  the  law  from  the 
most  illustrioas  of  all  teachers  of  the  Pandects  and  his  little 
less  ilhistriofis  successor. 

It  is  a  gift  made  upon  the  pre-supposition  or  condition 
that  the  donee  sorvives  the  donor.  Like  the  testamentary 
disposition,  its  aim  is  the  giving  up  of  something  at  the  time 
at  which  the  donor  can  no  longer  have  it  himself  Hence, 
however,  in  other  respects,  the  content  of  the  gift  is.  marked 
out,  what  is  given  is  first  definitively  acquired  at  the  death 
of  the  donor.  Cum  magis  se  quis  velit  habere,  quam  eum 
qui  donat  ma^  quje  eum.  cui  donat  quam  heredem  suum* 
Windscheid,  §  36». 

It  is  like  a  gift  inter  vivos  in  pre-supposing  aa  imme- 
diate increase  of  the-  potentiality  of  the-  donee  by  the  donor, 
and  hence  sharply  distinguishes  itself  from  the  legacy.  Bat 
added  to  this  distinctive  mark  is  another  which,  not  less 
sharply  distinguishes  it  from  the  ordinary  donation  and 
approximates  it  to  the  legacy — That  of  being  actually 
perfected  by  the  death  of  the  giver.    Tangerow,  §  561.  anm. 

At  delivery  the  condition  may  be  that  the  property  in 
it  shall  only  pass  at  the  moment  of  the  giver's  death,  but 
such  a  suspensive  effect  is  not  to  be  presumed,  but  it  is  the 
rule  that  an  immediate  increase  of  the  potentiality  of  the 
donee  exists-  which  is  merely  dissolved  in  certain  cir- 
cumstances (lb.  560}.    See  also  Windscheid  II,.  356. 

The  presumption  is  that  the  condition  is  resolutive,  not 
suspensive.  Lord  Cottenham^  in  Edwards  v.  Janes  (a),  used 
language  perhaps  inconsistent  with  this  (p.  235).  That  point 
was,  however,  not  necessary  to  his  decision,  and  the  whole 
doctrine  of  the  case  is  inconsistent  with  the  modem 
authorities.  Whetberthe  condition  is  resolutive,  or  suspensive, 
there  is  no  doubt  that  it  retro-acts  by  English  law  to  the 
moment  of  the  gift.  Rigden  r.  VdlXier,  2  Vcs.  Sen.  258 ; 
S.  C.  3  Atk.  is  quoted  by  Mr.  Justice  Williams  for  the 
position.  It  is  derivable  from  the  fact  that  Lord  Hardwicke 
held  the  words  "  after  my  decease"  following  upon  '^  give, 

(a)    iMy.  andCr.  226, 
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pant  and  confirm"  to  make  the  act  testamentary.  It  is  not,     J^^l'o 
however,  a  direct  authority  upon  the  point.    That  this  was  b.a.No.  b 
alao  the  opinion  of  Lord  Kenyon,  his  language,  quoted  II.  W.  — ^*  ^^  ' 
in  T.  839,  from  a  book  of  but  indifferent  authority,  it  is  true, 
distinctly  shows.    Jones  v.  Selhy  (Wils.  Exrs.  735)  shows 
quite  clearly  4he  period  from  which  it  takes  effect. 

An  obligation  as  well  as  a  thing  may  be  the  object  of 
such  a  gift  (Vang.  II.  560).  Lawson  v.  Lawaon  (a) ;  Watt 
V.  Ames,  1  B.  &  S.  109 ;  Rankin  v.  Weguelhi.  Veal  v, 
Veai  (27  Beav.  309  &  303). 

New  the  Hindu  law  is,  in  some  respects,  less  rigid  in  its 
requirements  as  to  delivery  than  the  laws  of  either  Rome  or 
England.  A  gift  for  certain  purposes,  made  even  verbally, 
the  heir  is  bound  to  satisfy.  Colebrooke  (fill.  243)  lays 
down  that,  by  Hindu  4aw,  a  gift  or  gratuitous  contract  made 
by  a  person  afflicted  with  an  incurable  distemper  is  void. 
When,  however,  we  look  at  the  passage  on  which  he  founds 
this,  the  incapacity  is  shown  to  attach  to  a  gift  made  by  a 
mind  agitated  with  fever,  anger,  or  lust,  or  the  pain  of 
an  incurable  disease.  It  points  to  defects  in  the  expression 
of  will.  E^en,  however,  if  it  were  otherwise,  it  would  be 
impossible  after  validating  testamentary  dispositions  con- 
stantly made  in  mortal  sickness,  as  indeed  that  under  which 
the  defendant's  claim  was,  to  uphold  the  position.  I  quite  agree 
that  an  exceptional  rule  ought  not  to  be  pushed  to  all  its 
logical  consequences,  but  it  seems  to  me  impossible  not  to 
adopt  as  a  rule  a  proposition  which  was  one  of  the  steps  to 
the  establishment  of  the  exception*  WiUs  were  established 
upon  the  analogy  to  gifts,  and,  as  Sir  T.  Strange  points  out, 
there  is  a  very  striking  resemblance  between  some  authoriz- 
ed Hindu  gifts  and  legacies.  A  gift  to  take  effect  after  death 
is  a  step  which  prensupposes  in  point  of  logic  the  validity 
of  a  gift  to  take  complete  effect  at  any  period  between  the 
point  of  time  of  delivery  and  death  itself.  It  is  not  only 
a  slighter  departure  from  principle  than  the  effectuation  of 
a  legacy — for  this  would,  perhaps,  not  be  enough — It  is  an 
assumption  necessary  to  the  validity  of  a  proposition  already 
established. 

(a)    1  P.  Wms.  441, 
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J871,  It  is  one  thing  to  reason  from  an  exoeptional  rule  as  a 

JR.  A.  No,  8  fr®'^  premiss,  with  a  view  to  the  establishment  of  further 
^/  ^^^Q-  conclusions.  Another  to  assume  as  a  valid  propoidtion  a 
premiss  already  employed  in  reaching  that  conclusion. 
Important,  here,  is  the  just  observation  of  Yangerow  that 
this  sort  of  gift  is  the  middle  point  between  one  inter  vivos 
and  the  legacy.  Both  are  valid  as  to  property  of  which  the 
owner  is  able  to  dispose  at  his  wilL  On  the  more  unfavor- 
able theory  that  the  gift  is  one  with  a  suspensive  condition, 
the  point  of  time  at  which  the  gift  takes  effect,  on  the  fulfil- 
ment of  the  condition,  is  that  of  the  original  delivery.  To 
allow  a  gift  in  the  form  of  a  will  to  be  valid,  and  deny  that 
validity  to  one  much  nearer  the  nature  of  a  gift  inter  vivosy 
would  be  logically  impossible.  To  reject  the  nearer  and 
accept  the  more  remote  cannot,  certainly,  be  vindicated. 
I  see  no  reason,  therefore,  for  doubting  that  in  the  state  of 
Hindu  law  as  now  administered,  the  gift  here  established  is 
perfectly  valid.  I  quite  agree  that  such  a  gift  requires  the 
most  satisfactory  evidence.  In  this  case  it  exists  in  the 
language  of  those  interested  in  maintaining  it,  but  equally 
in  the  language  and  conduct  of  those  interested  in  disput- 
ing it.  I  entertain  no  doubt  that  the  decree  ought  to  be 
reversed. 

Decree  reversed. 


savprllate  Snnieltitrttoit  (a) 

Regular  Appeal  No.  72  of  1870. 
Cheltkani  Tieupati  Ra'ya-  )  ^^^2ton«. 

MNGARU 1      •'  ^ 

Ra'JAH    SURANENl  VeNOATA'J 

GopALA  Narasimha  Bau  y Respondent. 
Bahadur,  Zamindar      ...J 

Accoixling  to  the  Hindu  law  of  succession  in  force  in  the  Madras 
Presidency,  a  sister^s  son  is  in  the  line  of  heirs. 

Semhl^f  he  is  a  Bandhu. 

1871.       rpHIS  was  a  Regular  Appeal  against  the  decree  of  R  B. 

July  6.         I 

iL  A.  No,  72  Swinton,  the  Civil  Judge  of  Qunto<»ry  in  Original  Suit 

^/^^70.      No.  10  of  1869. 

Plaintiff  sued  to  recover  property,  real  and  personal,  at 
the  estimated  value  of  Rupees  7,074-8-0,   situated  in  the 

(a)   Present ; — Scotland,  C.  J.  Holloway  and  Innes,  J.  J« 
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village  of  Zuzuru,  including  the  value  of  a  chooltiy  at        1^71- 

Bezwada,  of  which  he  claimed  to  be  established  as  trustee ;  a  a,  m.  72 

he  claimed  to  succeed  to  this  property  as  the  next  of  kin  to      ^^^7^* 

the  husband,  named  R4jah  Kalavakolanu  Oop41rau,  of  a  lady 

named  Latchmi  Narasamma,  into  whose  possession  after  the 

death  of  her  husband  (about  30  years  ago)  the  said  property 

came ;  and  which  property,  after  the  death  of  the  wife  a 

year  prior  to  the  plaint,  came  improperly  into  the  hands  of 

the  1st  defendant,  described  as  Chelikani  TirUpati  lUyan- 

ingir,  then  a  person  receiving  support  from  the  Nuzuvid 

Zamindar.    The  3rd  and  4th  defendants,  with  their  father 

the  2nd  defendant,  were  sued  for  the  produce  of  the  lands 

for  Fuslies  1277  and  1278. 

PlaintiflTs  mother,  by  name  Chinnayarau,  was  the  sister 
of  Jagannadha  Oopalrau,  and  his  grandfather  married  the 
bister  of  the  father  of  Kalavakolanu  Jagannadha  Oopalrau, 
or,  stated  otherwise,  plaintiff's  father  married  his  own  first 
colisin  Chinnayarau,  who  was  the  sister  of  Jagannadha 
Gopalrau. 

The  1st  defendant  answered  that  the  plaintiff  was  not 
the  heir,  according  to  Hindu  law.'of  the  deceased  Kalavakol- 
anu Jagannadha  Qopalrau,  nor  even  a  Bandhu ;  that  plaintiff 
should  establish  his  heirship  to  the  deceased  wife  of 
Jagannadha  Gopalrau,  or  to  Jagannadha  Gop41rau  him- 
self. Further,  1st  defendant  alleged  that  he  had  been 
waiting  on  his  sister,  the  widow  of  Jagannadha  Gopilrau^ 
for  a  long  time,  and  had  aided  her  and  borrowed  money 
for  her  and  protected  her,  and  that  when  she  became  sick  in 
November  1867,  she  wrote  a  will  in  favor  of  the  1st 
defendant  conveying  all  her  property  to  him,  intending  that 
the  estate  should  be  responsible  for  the  debts;  that,  after  her 
death,  the  estate  was  zufted  by  the  Revenue  authorities, 
but  afterwards,  upon  having  proof  of  the  will,  they  put  the 
Ist  defendant  in  possession. 

The  Civil  Judge  held,  on  the  authority  of  Oridhari  Lai 

Roy  v.  The  Govemnfient  of  Bengal,  (a)  that  the  plaintiff  was 

heir  to  the  deceased  Bajah  Kalavakolanu  Gopalrau,    The 

plaintiff  appealed. 

(a)  1  Beti.  L.  E.  P.  C.  44 

87 
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Ma^\$  '^^  AeHnff  Advocate  Generai,  for  the  appellant,  con- 

M.  A.  A^  74  tended  that  in  Madras  a  sister's  son  cannot  inherit.    In  sap- 
j^^jSTjx^  port  of  this  position,  he  referred  to  and  commented  npon  the 
foUowing  Hindu  authorities. 

Stokes'  Hindu  Law  Books,  p.  845,  §  8  (Ddyahhdga). 

Stokes'  H.  L.  p.  443,  Sec.  4 ;  p.  445,  Sec.  5  and  page  448^ 
Sec.  6  {MUdkahara).  SmrUi  Cluivdrika,  Cap.  XI,  Sec.  5. 
The  Mddhaviya  (fiumell's  translation)  pp.  28,  29.  The 
same  rule  is  laid  down  in  the  Vivdda  Chintamani,  p. 
297. 

Next  coming  to  the  more  modem  authorities. 

1  Strange,  146,  the  passage  beginning  "  Failing  male 
issue  of  the  latter " 

2  Sti-ange,  243.    ''It  does  not  appear custom  of 

heirs/'  id.  p  245,  The  same  doctrine  is  recognized  by  Mac- 
naghten,  YoL  I.  p.  28 ;  YoL  II.  p.  85^  note ;  p.  88,  note.  Thus 
Strange  and  Macnaghten  both  agree,  that  although  a  sister's 
son  does  inherit  in  Bengal,  he  does  not  in  Madras. 

He  also  cited  the  cases  reported  in  Sadr  Decrees  of 
1858,  p.  175 :  Sadr  Decrees  of  1860,  p.  246 : 1.  M.  H.  C 
Heps.  p.  85:  ^Weekly  Reporter,  Vol.  I.  p.  74 :  id.  YoU  2.  p. 
180 :  Wy man's  Beports,  Yol  I,  p.  280: 5  Ben.  L.  R.  Appendix, 
p.  87 :  11.  Moo.  I.  A.  p.  386. 

J.  B.  S.  Branson  for  the  respondent,  contended  that 
the  first  two  cases  cited  did  not  apply.  That  the  passage 
relied  upon  in  I.  M.  H.  C.  Beps.  is  merely  a  dictum,  and 
that  no  authority  is  given  in  support  of  the  decision  at 
1  W.  R.  74. 

He  cited  the  decision  of  the  Privy  Council  in  the  case 
reported  at  1  Bcd.  L.  R.  P.  C.  44,  and  contended  that  that 
was  a  binding  authority  on  the  Court  to  the  effect  that  a 
sister's  son  was  within  the  line  of  heirs. 

The  Acting  Advocate  Oeneral  replied. 

,  >y«^»g.  The  Court  delivered  the  following  judgments. 

ScoTUUro,  C.  J. — ^The  question  in  this  case  referred 
for  determination  by  a  full  Court  is  whether  the  plaintiff 
is  an  heir  to  the  property  of  his  mother's  brother  deceased, 
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who,  it  appears,  was  alao  related  to  the  plaintiff  through      Wl^ 
his  paternal  grandmother,  being  her  brother's  son.      ^juA.  No.  7% 
the  argument  before  us  the  two  points  involved  in  the     ^f^^'^^-  ^ 
question  were  discussed :  (1)  Whether  by  the  law  of  succes- 
sion which  governs  here,  a  sister's  son  is  in  the  line  of 
collateral  heirs  next  after  a  brother's  son, — and  if  not :  (2) 
Whether  he   is  entitled  to  inherit  as  one  of  the  cognatQ 
kindred  forming  the  class  oi  Bandhus.    If  the  affirmative 
of  either  of  these  points  is  right,  our  determination  on  the 
question  referred  must  be  in  favor  of  the  plaintiff's  title  to 
the  property  in  dispute,  as  the  defendants  are,  it  appears,  in 
no  way  akin  to  the  deceased,  and  without  any  right  to  with* 
hold  possession  of  the  property  from  the  legal  heir. 

Both  these  points  appear  to  have  been  decided  in  the 
negative  by  the  Privy  Council  in  the  case  of  ThaJcoorain 
Sahiba  v^  Mohun  liaU,  11  Moor.  I.  A.  386,  the  second  point 
being  given  up  by  counsel  and  considered  by  the  Court 
untenable.  But  the  authority  of  that  decision  on  the  second 
point  has,  it  seems  to  me,  been  nullified  by  the  more  recent 
decision  in  the  case  of  Qridhari  LdL  Roy  v.  The  Govern^ 
menl  of  Bengal,  1  Ben.  L.  R.  (not  yet  reported  by  Mr.  Moore)^ 
in  whicL  three  of  their  Lordships  who  decided  the  former 
case  took  part. 

There  the  main  question  was  whether  by  the  Law  of 
Inheritance  of  the  Benares  School,  which  is  the  governing 
law  here,  the  appellant,  who  waa  the  grand  ande  ex  parte 
paiemd  of  the  last  owner  of  the  Zamindari  and  other  pro" 
perty  in  dispute, — i.  e.  the  brother  of  his  father's  mother, — - 
was  entitled  to  the  property  by  right  of  inheritance  as  against 
the  (Government  claiming  by  escheat.  The  High  Court  of 
Bengal  had  decided  that,  upon  the  true  construction  of  the 
passage  in  clause  1,  section  6,  chapter  2  of  the  Mitikshar&y 
the  appellant  was  absolutely  excluded  from  the  class  of 
^  Bandhus"  capable  of  inheriting,  and  consequently  had  no 
title  to  the  property  sued  for.  Reversing  that  decision  the 
Privy  Council  gave  judgment  in  favour  of  the  appellant, 
from  whkh  it  appears  that  the  material  grounds  of  their 
Lordship's  decision  were: — That  the  appellant  did  not  appear 

to  be  incapacitated  to  offer  a  funeral  oUation  to  his  nster'a 
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1871.  grandson.  That  according  to  the  law  propounded  in  the  2nd 
R.  A^  No.  72  chapter  of  the  Mit&kshari  as  to  the  right  of  the  king  to  take 
*  /y  ^^"^  • —  on  fedlure  of  heirs,  all  relations  are  entitled  to  inherit  to  the 
exclusion  of  the  king.  That  the  description  "  Bandhus"  in 
the  6th  section  of  the  same  chapter  imports  kinsmen  spring- 
ing from  a  different  family  and  connected  by  Aineral  oblations, 
and,  therefore,  as  the  maternal  uncle  of  the  deceased's  father 
was  such  a  kinsman,  he  could  be  excluded  from  the  right  to 
take  as  a  Bandhu  only  by  an  arbitrary  definition ;  and  that 
the  enumeration  of  Bandhus  given  in  the  same  section  did 
not  appear  to  be  such  an  arbitrary  definition.  On  this  point 
their  Lordships  say  "  if  for  the  determination  of  the  question 
*'  under  consideration,  their  Lordships  were  confined  to  the 
"  four  comers  of  the  Mitakshari,  they  would  feel  great  diffi- 
**  culty  in  inferring  firom  the  omission  of '  the  maternal  uncle' 
"  and  'the  father's  maternal  uncle'  from  the  persons  enume- 
"  rated  in  this  text,  that  either  of  those  relatives  is  incapable 
^  of  taking  by  inheritance  the  property  of  a  deceased  Hindu 
^'  in  preference  of  the  king.  Such  an  inference,  in  the  teeth  of 
"  the  passages  which  say  that  the  king  can  take  only  if  there 
**  be  no  relatives  of  the  deceased,  seems  to  be  violent  and 
"  unsound.  For  the  text  does  not  purport  to  be  an  exhaus* 
"  tive  enumeration  of  all  Bandhus  who  are  capable  of  inherit- 
"  ing,  nor  is  it  cited  as  such,  or  for  that  purpose,  by  the 
*<  author  of  the  Mit&kshar& : — ^it  is  used  simply  as  a  proof  or 
"  illustration  of  his  proposition  that  there  are  three  kinds 
^  or  classes  of  Bandhus ;  and  all  that  he  states  further  upon 
"*  it  is  the  order  in  which  the  three  classes  take,  viz.,  that  the 
^  Bandhus  of  the  deceased  himself  must  be  exhausted  before 
'^  any  of  his  father's  Bandhus  can  take,  and  so  on." 

"  Again,  further  doubt  is  thrown  upon  the  theory  of 
*'  exhaustive  enumeration  by  the  passage  of  the  Mit^U^hard, 
"  which  is  not  fbund  in  that  portion  of  the  Treatise  which 
"  was  translated  by  Mr.  Colebrooke,  but  has  been  translated 
^  for  the  purposes  of  this  suit,  and  is  stated  at  page  97  of 
"  the  Record.  The  general  efifect  of  that  passage  is  to 
''  introduce,  in  the  case  of  a  trader  dying  abroad,  a  new  class 
*  of  remote  heirs,  viz.,  his  returning  co-traders.  But  this  pro- 
•*  vision  is  preceded  by  an  enumeration  of  preferable  heirs, 
2  which  includes  amopg  Bandhus  the  maternal  uncle.    Here> 
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'*  then,  is  a  passage,  written  by  the  author  of  the  Mitakshari       |S7l . 
"  himself,  which  treats  the  maternal  uncle  as  capable  of  in-  X^rxVo^T2 
"  heriting."  '^/ 1870. 

Their  Lordships  then'"refer  to  the  Viramitrodaya,  and 
hold  a  passage  in  that  Commentary  declaring  that "  Bandhus" 
comprehended  maternal  uncles  and  the  rest,  as  an  express 
authority  confirmatory  of  the  position  that  the  enumeration 
in  the  Mit£kshar&  is  not  exhaustive,  and  decisive  of  the 
appellant's  heirship ;  and  alluding  to  previously  decided  cases, 
their  Lordships  (without,  it  would  seem,  having  present  to 
their  minds  their  former  decision  in  the  case  of  Thakoorain 
Sakiba  v.  Mohun  LaU)  recognize  the  Full  Bench  decision  of 
the  High  Court  of  Bengal  in  Amrita  Kiimara  Debi  v. 
LaJehindrdyan  Chuckerbutty^  2  Bengal  L.  R  29,  as  subver- 
sive of  the  cases  cited  "  in  so  far  as  they  go  to  support  the 
"  theory  that  the  enumeration  of  Bandhus  in  the  text  quoted 
*'  in  the  Mit&kshar4  is  to  be  taken  as  exhaustive." 

I  regard  the  judgment  of  the  Privy  Council  in  this 
later  case  as  distinctly  determining  that  the  text  and  com- 
mentary in  Chapter  2,  Section  6,  of  the  Mit4kshar&,  do  not 
restrict  the  limit  of  Bandhus  to  the  cognate  kindred  there 
mentioned,  but  merely  give  instances  as  illustrations  of  the 
degrees  of  Bandhus  in  their  order  of  succession :  and  the 
grounds  aad  reasons  given  in  the  judgment  for  holding  a 
father's  maternal  uncle  to  be  one  of  the  cognate  kindred 
who  are  Bandhus,  apply,  it  appears  to  me,  with  certainly 
not  less  force  to  a  sister's  son.  Besides,  the  right  of  a  sister's 
son  to  inherit  as  a  Bandhu  is  the  very  point  determined  by 
the  decision  of  the  High  Court  of  Bengal,  which  is  recognized 
in  the  judgment  apparently  with  approval. 

I  am,  consequently,  of  opinion  that  this  decision  of  the 
Privy  Council  is  a  conclusive  authority  in  favor  of  the  right 
of  the  deceased's  sister's  son  (the  plaintiff)  to  inherit  the 
property  as  a  Bandhu,  and  that  the  ca§e  should  be  sent  back 
to  the  Division  Court  with  this  opinion.  It  has  been  a  sur« 
prise  to  find  no  allusion  made  in  the  judgment  to  the  contrary 
view  of  the  construction  of  the  Mit&kshara  laid  down  in  tho 
case  of  ThaJkQofoin  Suhiba  v.  Mohun  Lall\  which  was  dedd-^ 
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1871.       ed  only  about  a  year  before :  bat  I  do  not  feel  at  liberty  to 
STAryoTii  ^^iifflder  the  decision  as  on  that  aoooont  less  (xmdasively 
e^i870.      binding  upon  this  Ck>iirt. 

It  becomes  onnecessaiy  to  adjudicate  on  the  other  point 
raised  in  the  case,  but^  if  it  were  necessary,  I  should  think 
myself  precluded  by  the  dedsion  of  the  Highest  Court  of 
Appeal  in  the  last  mentioned  case  fix>m  discussing  it.  In 
regard  to  this  point,  which  was  fully  reasoned,  the  authority 
of  that  decision  is  not  in  conflict  with  the  decision  in  the 
later  case  of  Qridhari  Lai  Roy  v.  The  Oavemment  of 
BengaL  I  feel  bound,  therefore,  to  consider  the  former  deci- 
sion a  conclusive  authority  as  to  the  law  on  the  point  which 
it  is  not  open  to  me  to  question. 

HoLLOWAT,  J. — ^The  question  is,  whether  according  to 
the  rule  of  Hindu  law,  or  to  any  current  of  authorities 
opposed  to  that  law,  but  from  which  it  is  impossible  to 
escape,  we  are  bound  to  reverse  the  decree  of  the  Civil  Judge 
based  upon  the  proposition  of  the  sister's  son  being  in  the 
line  of  heirs. 

So  fiu-  as  I  can  find  there  is  no  case  in  this  Presidency 
in  which  it  was  necessary  to  decide  the  point.  At  page  246  of 
the  Volume  for  1860  there  is  a  case  which  appears  by  the 
dicta  to  raise  it,  but  did  not.  The  question  there  was 
whether  the  son  of  a  daughter  could  succeed  to  that  daugh- 
ter's sister— a  point  which,  in  opposition  to  the  Pandits,  the 
Court  decided  against  him  on  the  ground  that  the  sister's 
son  did  not  appear  as  heir  in  the  list.  There  is  a  dictum  at 
I,  H.  C.  85,  founded  on  the  supposed  cases,  Sir  T.  Strange 
and  the  Manuals,  and  also  going  on  the  ground  that  the 
sister's  son  is  not  specified. 

The  case  in  the  S.  D.  A.  quoted  as  authority  with 
Macnaghten's  note  is  again  no  decision  in  point,  for  the  law 
governing  was  held  to  be  Bengal  law.  Then  there  were 
two  cases  firom  the  N.  W.  P.,  one  in  £&vor  and  one  against  the 
position  of  the  sister's  son  in  the  line  of  heira  The  latter 
followed  the  Bengal  case  and  Macnaghten's  note,  and  seems 
to  be  the  principal  basis  of  the  decision  in  P.  C.  reported 
at  XI  Moo.  886.    That  is  the  strongest  cise  possible.    Oft 
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the  preliminaiy  point  that  the  appellant  had  no  title  at  all        )S7i. 
to  sue,  the  Privy  Council  reversed  the  decree  below,  deciding  'STaTnoTW 
that  he  is  not  a  Bandhu  as  the  Court  below  treated  him,     ^^  ^^7^- 
and  that  he  is  not  a  Sapinda  as  Mr.  Piffiurd  treated  him  in 
the  aif^ument,  and  they  suppose  the  existence  of  a  long 
.course  of  authority  against  the  construction  preventing  them 
from  so  treating  him.    The  result  of  that  case  would,  if  it 
stood  alone,  be  that  for  all  purposes  of  inheritance  he  is  an 
alien  from  the  family  of   his  maternal  uncle.    That  case 
seems  to  have  been  decided  on  4fth  March  1867,  and  the  case 
of  OridliaH  Lai  Boy  v.     The  Oovemntent  of  Bengal  came 
before  the  same  Court  on  17th  July  1868.   Three  of  the  Privy 
Councillors  who  sat  in  the  former  sat  in  the  latter  case.    The 
High  Court  of  Bengal  went  upon  the  ground  of  the  non-men- 
tion of  the  brother  of  the  father's  mother  in  the  list  in  the 
Mitakshar&.    The  Court  there  decided  that  the  enumeration 
in  the  Mit&kshara  is  not  exhaustive ;  that  they  would  have 
had  great  difficulty  in  holding  it  so  even  if  thay  were  confined 
to  the  contents  of  the  Mit&kshard  as  translated,  but  a  new 
passage  appeared  from  the  untranslated  portion  in  which  a 
maternal  uncle  is  distinctly  enumerated  among  the  heirs. 
Without  doubt,  therefore,  they  come  to  the  conclusion  that 
the  maternal  uncle  is  the  father's  Bandhu  and  entitled  to 
succeed  to  the  son  in  default  of  Bandhus  of  his  own.    Still 
more  strangely,  they  say  that  there  is  no  case  directly  in 
point,  and  imply  that  the  matter  is  still  open  even  in  the 
Courts  in  India,  and  still  more  clearly  to  themselves. 

Now  this  is  an  express  decision  of  the  Privy  Council  in 
favor  of  the  decree  of  the  Civil  Judge,  for  if  the  plaintiff  is 
in  the  line  of  heirs  at  all,  he  must  succeed  against  the  de- 
fendant, who  is  admitted  to  have  no  title  at  alL  The  High 
Court  of  Bengal  have  accordingly  decided  by  a  Full  Bench^ 
IL  Ben.  L.  R.  28,  that  the  sister's  son  is  in  the  line  of  heirs. 

It  is  satis£GM;tory  to  find  it  at  last  recognized  that  the 
rule  of  law  is  not  to  be  derived  merely  from  the  positive 
yrtfrdB  of  a  commentator  and  still  less  from  bis  omissions. 
It  is  a  still  more  curious  fiust  that,  grammatically,  there  does 
not  appear  to  be  any  such  omission.  Two  of  the  most 
eminent  commentators,  one  of  them  one  of  the  great  juristo 
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j^^L  ^^  Southern  India^  have  distmcily  told  us  that*  in  acfx>rd* 
A  A,  No.  1%  ^^^  yntix  aa  express  rule  of  Panini  the  infidlible,  the 
"^  ^^^^'  word  '  brothers'  means  'brothers  and  sisters.'  That  the  word 
in  the  dual  has  that  meaning  there  can  be  no  doubt,  any 
dictionary  shows  it.  There  does  not  appear  any  reason  why 
the  plural  should  have  a  different  signification^  and  these 
commentators  evidently  thought  so. 

The  rule  is  admitted  by  the  author  of  the  Smriti  Chan^ 
drika  (Cap.  XI.  s.  5),  although  he  controverts  its  application 
because  inconsistent  with  the  principle  that  males  alone  are 
competent  to  inherit.  Now,  if  the  transliteration  (Putrabhc' 
yah)  is  correct,  the  author  of  Smriti  Chandrika  affirms  that 
the  same  rule  applies  to  the  plural,  and  I  suppose  that  there  is 
no  doubt  about  it.  It  is  clear  that  the  author  of  the  Mit&k* 
8har4  had  no  such  principle  for  the  modification  of  the  gram- 
matical meaning  of  his  words,  for,  in  Section  7,  he  makes 
an  unmarried  daughter  an  absolute  sharer,  and  as  with  him 
birth  is  the  origin  of  rights  of  property,  she  must  be  entitled 
of  right.  The  grammatical  construction  of  his  words  is, 
therefore,  also  the  one  in  accordance  with  his  principles. 
That  the  widow's  right  to  a  positive  share  at  partition,  as 
well  as  the  daughter's,  has  been  cut  down  by  the  distinct  con-* 
tradiction  of  the  texts  by  subsequent  authors,  and  particular- 
ly by  Devanda  Bhat,  there  is  no  doubt,  but  there  seems  no 
doubt  whatever  that,  in  the  view  of  the  author  of  the  Mitak- 
8har&,  the  sister  came  in  after  the  brothers  in  the  absence  of 
preferable  heirs.  The  departure  from  principle  has  probably 
arisen  from  considerations  of  the  inconvenience  arising  from 
the  probable  marriage  and  estrangement  of  the  daughter,  and 
from  the  special  mention  of  unmarried  daughters  when  the 
right  to  a  share  is  stated.  It  is  to  be  observed,  however,  that 
on  the  disposal  in  marriage  one-fourth  part  of  a  brother's  shar6 
is  to  be  given  (§  5),  and  that  this  means  merely  enough  for 
marriage  expenses  is  distinctly  repelled  in  (8, 9, 10,  11.).  Ac- 
cordingly the  Vyavahira  May6kha  (Cap.  IV,  Sec.  9,  CL  25), 
professing  to  apply  the  same  texts  and  following  with  the 
greatest  deference  the  Mit4kshar&,  distinctly  declares  the 
sister's  right  to  inherit.  That  the  commentators  in  Bengal 
and  Madras  have  excluded  her  proves  not  that  their  doctrine 
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is  the  role  and  tliat  of  the  MttiUhari  the  exeeptien.  The  con-      y  W^ 
trary  appeal^  to  be  plainly  tlie  case  on  flie  express  woitis  of  a  i.  /Vo.  72 
the  Mitiksharil,  arid  still  more  clearly  from  the  place  whidi     ""^  ^^^^' 
the  sister  occupies  with  the  brotitet  at  partition.     1%e 
stT&rige  result  of  any  othe^  doctrine  is  qoite  apparent    If  tiie 
brother,  undi^ded  fratn  his  father,' died  in  the  life-tune  of 
that  fiither,  the  r^ht  of  tiie  daught^r^s  son  to  sacceed  to  the 
estate  in  defaolt  of  sons  Would  be  undoubted.    Where  the 
deceased  brother  is  the  head  of  a  new  fennl^,|bdng  himself  an 
ancestor,  to  whom,  in  hi^  turn,  new  generations  to  the  great 
grandson  on  the  male  and  the  grandson  on  the  femde 
will    preserit  the  principal    oflSiring,  the  sistet's  son  wiH 
not  come  in  as   a  sapinda,  btit  iii  the  second    Hne  as ' 
odbring   oblations  to  bommon^ancestotis.    Before  ak]fd  aftet 
partitioii   the  principle  of  j  inheritance  is  stUI  the  sam^, 

for  TiAtn  expressly  declaTes  the  jnstificatioti  of  partition 
to  be  the  desire  of  Ihultipl3^ng  sacred  ifites.  It  i«ceive& 
a  modifldatlbn  consonant  with  ^the  liaodification  ptodticed 
by  that  seterance  of  the  rites.  If  b.  sistet  Cahil6t  come 
in,  neither  can  her '[son,  is  an  ai'jgume]^t ,  derived  from 
othet  systems  of  law  and  has  no  place  in  th6  logic  of  Hindu 
law.  Heritable  blood  is  a  foreign  Importation  fi^om  a  f oi^ign 
law,  and  ehgtiaftiiig  it  upon  the  Bindu  sy8t6m  dAii  taly  • 
lead  to  fiirther  confilsion  and  {inconsistency.  I  have  en- 
deavotkted  to  show  this  more  at  lerigth  on*  another  occasion. 
The  ex6e|rtid&  is  it6i6tf  an  toottial^,  attd  bet  exclusion  on 
the  ground  of  the  dependence  of  women  will  no  more 
exdude  her  son  thsn  the  exdusi(m  of  the  leper  will  exclude 
Ms.  What  is  the  relation  to  the  sacra — ^is  the  only  principle 
which  Hindti  law  knows.  That^he  sister's  son  is  cognate 
te  the  deeetee<it  thWB  appears  to  be  an  express,  in  English 
unpublidied,  ttat  of  the  Mitdkshard.  I  should  hare  gathered 
the  saare  prineiple  from  the  published  words.  I  should 
equally  hav^  gathered  it  firom  the  principle  which  I  regard 
as  findbnbted,  that  the  passive  produced  of  offerers  come 
ill  lifter  the  exhaustion  of  the  ^ss  df  indes  to  which,  by 
parity,  of  degree  of  birth,  they  belong.  That  in  the  case  of 
the  daughter's  son  this  is  clear,  and  the  daughter  herself,  as 
a  specific  exception,  founded,  doubtless,  like  that  of  the  wife^* 

38 
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j^^h,  ^P<^  equitable  oonaiderations  modifying  the  rigid  logic  of  the 
B^  A.  No.  12  1a^>  ^  allowed  to  come  in.  She  produces  offerers  of  the  cake. 
^/  ^^"^P-  Then  as  collaterals  the  separated  brothers  come  in  first,  after 
them  the  sister  who  produces  those  who  are  united  to  the 
deceased,  not  by  offeriog  to  him  but  by  being  with  him  joint 
offerers  to  the  same  ancestors.  Dogmas  have  excluded  the 
sister  herself  on  general  declarations  as  to  a  woman's  in- 
capacity, distinctly  declared  inapplicable  in  the  case  of  the 
daughter.  They  would  probably  have  been  more  correct  if 
they  had  said  that  the  exception  to  the  exclusion  of  those 
not  actually  offerers  has  not  been  extended  to  her.  The 
exclusion^  however,  can  have  no  effect  upon  the  right  of  the 
son  who  is  an  offerer  and  to  whom  the  incapacity  does  not 
cling ;  for  inherited  incapacity  has  no  place  in  Hindu  law. 
I  entertain  no  doubt  that,  upon  authority,  and  still  more 
clearly  upon  principle,  the  decree  of  the  Lower  Court  should 
be  confirmed,  but,  in  the  state  of  the  authorities,  without  costs. 
Inkes,  J. — ^The  question  before  us  is  whether  the 
sister's  son  is  in  the  line  of  heirs  by  the  Hindu  law  appli- 
cable to  Madras,  as  is  he  decided  by  the  Civil  Judge  to  be 
upon  the  authority  of  a  judgment  of  the  High  Court  of 
Bengal  in  a  case  governed  by  the  same  law,  and  of  the 
judgment  of  the  Privy  Council  in  GridJiari  Led  Bay  v.  The 
Oovemment  of  Bengal.  The  question  seems  never  to  have 
been  directly  decided  by  the  High  Court  of  Madras,  and  the 
only  decision  of  the  late  Sadr  Court  referred  to  appears  to 
be  a  mere  dictum. 

The  judgment  of  the  Privy  Council  in  the  case  of  Tha- 
koorain  Sahiba  v.  Mohun  LcUl,  decided  on  the  4th  March 
1867,  was  quoted  sa  a  direct  authority  against  the  claim  of 
the  plaintiff,  and  it  is  beyond  doubt  an  authority  that  a 
sister's  son  cannot  inherit  as  a  sapinda.  But  I  join  with  Mr. 
Justice  Mitter  in  the  judgment  in  Amrita  Kumari  Devi  v. 
Lahthmi  Narain  ChcMcarbati,  (IT  Ben.  L.  R,  page  28)  in 
thinking  that  for  the  decision  of  other  cases  iu  which  a  sis- 
ter's son  claims  to  succeed,  that  case  is  only  an  authority 
against  his  right  to  succeed  as  a  sapinda.  His  oounsd, 
though  he  was  supposed  to  have^abandoned,  did  not  indeed 
abandon  the  claim,  in  so  far  as  it  rested  \ipon  plaintiff's 
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eonneciion  with  deceased  as  a  Bandhu.    What  was  really        1 871- 
conceded  was  that  plaintiff  could  not    succeed  as  ''one  of  jg,  A.No'n 
"  the  Bandhns  or  distant^jkindred  especially  enumer&ted  in     ^f  ^^'^^- 
**  the  Mitiksharfiy  and  of  whom  the  nearest  is  the  father's 
*  sister's  son."    The  result,  however,  was  that  there  was 
no  argument  and  no  decision  as  to  the  plaintiff's  right  to 
succeed  as  a  Bandhu  not  speciaUy  enumerated.    Of  course 
as  against  the  plaintiff  in  that  suit,  the  decision,  in  dismissing 
his  suit,  negatived  every  basis  of  title,  but  for  the  decision 
of  other  cases  it  is,  as  it  seems  to  me,  only  an  authority  upon 
the  questions  actually  raised  and  decided.    There  seems  to 
be,  therefore,  no  authoritative  decision  adverse  to  the  plain- 
tiffs claim  which  precludes  our  considering  the  question 
whether  plaintiff  is  entitled  to  succeed  as  a  Bandhu. 

The  later  decision  of  the  Privy  Coimcil.  in  Oridhari 
Lai  Boy  v.  The  Oovemment  of  Bengal  is,  on  the  other  hand, 
a  clear  authority  in  £Bkvor  of  the  claim  of  the  plaintiff  to 
succeed  as  a  Bandhu.  The  judgment  of  the  Privy  Council 
rests  in  great  measure,  it  would  seem,  upon  a  newly  translated 
portion  of  the  Mitakshari  relating  to  the  succession  to  traders, 
in  which  a  maternal  uncle  is  expressly  mentioned  as  a 
Bandhu,  and  I  should  feel  bound  to  follow  that  decision 
without  further  discussion,  did  it  not  seem  desirable  to  deduce 
the  plaintiffs  title  from  a  consideration  of  the  broader 
question  of  who  are  comprehended  in  the  dass  of  Bandhus. 

What  is  the  general  rule  of  Hindu  law  as  to  the  point 
at  which  inheritance,  through  family,  terminates  ? 

The  187th  sloka  of  the  9  th  Chapter  of  Manu  is  as  fol- 
lows : — "  to  the  nearest  sapinda  male  or  female  after  him  in 
"  the  third  degree  the  inheritance  next  belongs  ;  then  on 
"  failure  of  sapindas  and  of  their  issue  the  samanodaka  or 
<'  sakuliya  shall  be  the  heir  or  the  spiritual  preceptor  or  the 
"  pupil  or  the  fellow  student  of  the  deceased."  Jim^ta  Yahana 
in  the  Daya  Bh&ga,  Chapter  XI,  Section  6,  para.  15,  holds 
sakulya  and  samanodaka  to  be  convertible  terms.  The  60th 
sloka  of  the  5th  Chapter  of  Manu  is  as  follows : — ''  Now  the 
''  relation  of  the  sapindas  or  men  connected  by  the  funeral 
"cake  ceases    with  the  seventh  person,  and  that  of  the 


290  MADRAS  HIGp  GOTjgKT  W^GBJB. 

j^7l.^  "^  somaQodahaa  or  tlu)ae  ooniiect^d  by  au  ^val  oblatdqn  of 
Jt  A.  /Vo772  ''  water  oa^  ooJy  when  their  births  aa^  &mily  jiames  are 
..  ^f^^^'  "  no  longerjknpwa.''  Vrjh^t  Manii,  who  is  quoted  in  papk.  6i, 
Section  5,  Chapter  n  of  the  lUt4k:el^«ri  has,  instead  of  the 
woj^  "  enda  only/'  frc.  '^  or  as  some  aflkm  it  reaches  as  fax 
"  a9  the  memory  o£  Inrth  and  n&me  e^^tends."  Now  it  is  opr 
vious  that»  acoordiQg  to  ^uvx,  the  connection  by  a  conunoa 
libation  may  oontinua  where  there  is  ooiwection  by  either 
birth  or  naBfie^  that  is  (transposing  them)  by  identity  of 
family  or  by  affinity^  and  this^  following  the  text  in  the  9ib 
Chapter  of  Manu,  v.  187,  would  preclude  the  devolution  of 
the  property  (mstraugers  untiljthe  exhaustion  of  all  relations. 
But,  in  the  way  in  which  the  rule  is  stated  by  Vrihat  Manu 
as  quoted  in  and  followed  by  the  Mitakshari,  both  are  re- 
quisite to  the  continuance  of  the  connection.  That  is  to 
say  as  implied  by  the  last  passage  in  the  quotation  from 
Vrihat  Manu  {*'  This  is  signified  by  gotra  or  relation  of 
family  name"),  Vrihat  Manu  and  the  author  of  the  Mit&k- 
shard)  following  him,  place  such  an  interpretation  on  the  text 
of  Manu  at  Chapter  IX,  v.  187,  as  would  devolve  the  inherit- 
ance upon  the  spiritual  preceptor  immediately  after  the 
exhaustion  of  the  heirs  in  the  gotram  of  deceased  (to  which 
they  limit  the  samanodakas),  to  the  entire  exclusion  of  othef* 
relatives,  whose  rights  are  nevertheless  recognized  in  the  very 
ne:c  t  section  of  the  Mitakshar4.  If  it  is  once  admitted  that 
after  the  sapindas  there  are  any  heirs  beyond  the  gotram, 
the  only  reasonable  interpretation  of  the  te^ts  of  Manu, 
Chapter  IX,  v.  187,  and  Chapter  V,  v.  60,  is  that  the  inherit- 
ance does  not  go  to  strangers  so  long  as  there  are  any 
surviving  kindred  whether  of  the  same  gotram  or  not.  The 
Smriti  Chandrika  also  makes  the  sakulyas  identical  with  the 
samanodakas,  but  apparentiy,  like  the  author  of  the  Mit4k- 
shari,  he  limits  the  meaning  of  the  term  to  kindred  within 
the  gotram.  In  para.  16,  Section  6,  Chapter  XI,  however,  the 
author  says : — "  Of  the  kinsmen,  distant  kinsmen  and  cog- 
"nate  kindred,  in  defiskult  of  one  that  stands  nearest  in  the 
^  order  expressly  given,  he  that  may  some  how  be  viewed 
*  as  standing  on  a  par  with  him  may  be  selected,  it  being 
^  generally  declared  by  Qautama.    Let  those   take  the  in^ 
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"  hent»,P.ce  who.  givQ  t|?ie  fiwe^  cake,  vho  are  de&cendanto  )87(. 
"  of  the  same  gotra  or  who  are  spruiig  fiom  tbe same ItishL'*  j^  ^^  ^y^;^ 
And  this  interpretation  of  the  law  is  wide  enough  to  indude  of^^io*  ' 
all  who  are  of  kin.  The  Yyavahira  May6kha  introduces 
after  the  8an^^Io<^akas  (which  term  this  treatise  also  therefore 
uses  in  a  limited  sense)  the  term' sodakhas',  being  the  distant 
kindred  imniediately  preceding  the  Bandhus  specially  so 
called*  The  t^xt  of  Apastamba  is  also  quoted,  which  says 
*'  If  there  he  no  male  issue  the  nearest  kinsmap  inherits 
'^  or  in  default  of  kindred  the  preceptor",  showing  thai  rela- 
tions must  be  exhausted  before  the  inheritance  can  go  to 
straugers.  Putting  the  Mitdkshari  aside  for  the  present,  all 
the  other  treatises  upon  Hindu  law  just  referred  to  seem  to 
disclose  the  intention  of  including  as  heirs  in  the  order  of 
propinquity  all  kindred,  however  remote,  except  when 
propinquity  requires  to  be  postponed  to  the  superior  benefits 
which  another  relationship  is  capable  of  conferring  in  fune- 
ral oblations.  Does  the  Mitakshara  st^nd  alone  in  exclud- 
ing relationships  which  are  not  expressly  mentioned  in  the 
list  of  enumerated  Bandhus  ? 

Now,  notwithstanding  the  restricted  interpretation 
which  the  author  of  the  Mit&kshadL  has,  in  the  5th  Section 
of  Chapter  II,  placed  upon  the  before  quoted  text  of  Manu, 
and  the  limited  extent  of  the  degrees  of  relationship  com- 
prised within  the  term  Bandhu  under  his  exposition  of  the 
law,  if  Section  6  is  to  be  taken  as  containing  an  exhaustive 
enumeration  of  the  particular  class  of  which  it  treats,  there 
are  not  wanting,  it  seems  to  me,  dear  indications  both  in 
Section  8  and  Section  7,  that  an  exhaustion  of  the  rela- 
tions was  contemplated  before  the  inheritance  could  be 
taken  by  the  preceptor  and  others  not  of  kin.  In  Section  III 
of  Chapter  II,  para.  4,  the  following  words  occur  *'  Nor  is  the 
*'  daim  in  virtue  of  propinquity  restricted  to  kinsmenallied  by 
^'  funeral  oblations,  but  on  the  contraiy  it  appears  from  this 
"  very  text  (Manu,  Chapter  IX,  v.  187)  that  the  rule  of  propin- 
"  quity  is  effectual  without  any  exception  in  the  case  of  (sa- 
^  manodakas)  kindred  connected  by  libations  of  water  oa  well 
^os  oiheTTdaiiona  when  they  appear  to  have  a  claim  to  th^ 
«  sttccessioW  Surely  if  the  author  had  limited  his  view  of  the 
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1871*  saooeadon  hy  Hinda  U(w  to  the  sapindaB,  samanodakaa 
S.A.1^0  72  ^^'^  ^^  same  gotram  and  the  eaumerated  cognates  dUme, 
of  1870.  he  would  have  employed  in  this  passage  the  term  *'the 
Bandhns,"  instead  of  speaking  indefinitely  of ''other  relatiyes 
"  wiien  they  appear  to  have  a  daim  to  the  succession.'' 
Then  again,  in  Section  7  he  says: — ^  If  there  be  tko  rAaJlxxe^ 
**  of  Hit  deceased,  the  preceptor,  be  according  to  the  text  of 
**  Apastamba, '  If  there  be  no  male  issae  the  nearest  kinmnan 
^  inherits  or  in  defiudt  of  kindred  the  preceptor^." 

Again,  if  there  be  other  heirs  beyond  the  Bandhus,  and 
the  enumeration  of  Bandhns  in  Section  6  mnst  be  looked 
upon  as  exhaustive,  it  appears  unaccountable  that  the  exact 
positions  in  the  order  of  inheritance  of  the  "  other  relatives'* 
mentioned  in  Section  3,  and  the  remaining  relatives  men- 
tioned in  Section  7,  who  are  to  inherit  before  the  preceptor, 
have  not  been  distinctly  specified;  and  this  is,  I  think,  an 
additional  ground  to  those  ahready  given  in  the  judgment 
of  Mi^Justice  Mitter  before  quoted,  and  in  that  of  the  Privy 
Council  in  Oridhari  Lai  Ray  v.  Hie  Ooveniment  of  Bengal 
for  holding  that  the  list  of  Bandhus  in  Section  6  was  not  in- 
tended to  be  complete.    It  appears  to  me  that  the  quotation 
containing  the  list  of  Bandhus  was  made  by  the  author  to 
illustrate  the  three  classes,  and  the  order  in  which  they  took 
the  inheritance,  and  that  the  term  Bandhus  in  the  Mit4k- 
shar&y  which  in  the  ordinary  sense  means  relations  in  general, 
in  a  technical  sense  signifies  mere  relations,  i.  «.,  those  who 
are  not  sapindas,or  of  the  same  gotram,  and  includes  all  the 
remoter  relations  referred  to  in  Sections  3  and  7,  and  to 
whom  a  defined  position  in  the  line  of  heirs  has  not  been 
specifically  assigned.    A  person  in  the  position  of  the  jdain- 
tiff  in  respect  to  the  deceased,  as  has  been  well  pointed  out 
by  Mr.  Justice  Mitter,  is  in   one  sense  a  sapinda.    He  be* 
comes  a  sapinda  of  his  mother's  brother  from  being  a 
sapinda  of  his  mother's  father,  as  they  both  offer  oblations 
to  a  common  ancestor,  but  he  is  only  a  sapinda  to  his 
mother's  feither  for  special  purposes,  and  the  right  of  ofibr- 
ing  oblations  in  the  family  of  his  mother's  father  does  not 
extend  to  his  son.    He  is  not,  therefore,  on  a  footing  with 
the  ordinary  near  or  remote  sapindas>  and,  as  has  been 
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decided  by  the  Privy  Councily  cannot  inherit    as  a  sapinda.      J^J'^ 
He  is,  therefore,  <me  of  the  remoter  kinsmen.  As  not  belong-  it,  a  No.  1% 
ing  to  the  same  gotram  as  his  maternal  nnde,  he'is  not — in   -SJ — — — 
the  stricter  sense  in  which  the  term  is  nsed  by  the  Mitik- 
shar4,  Smriti  Chandrikaand  other  writers — one  of  the  sa- 
manodakas,  and  he  is  there  properly  a  mere^Bandhu,  and  it 
is  notorious  that  this  is  the  popular  /lesignation  of  the 
relationship  throughout  Southern  India.    As  a  Bandhu  he 
is  entitled  before  any  more  remote  relative,  and  necessarily 
before  one  who  is  no  relative. 

Following  the  decision  of  the  Privy  Council  in  Qrid- 
hart  Lai  Boy  v.  The  Government  of  Bengal,  I  would  confirm 
the  decision  of  the  Civil  Judge  and  dismiss  this  appeal 


*  Slppellatt  SundHtcttoii  (a) 

Speoial  Appeal  No.  23  of  1871. 

Raki  Eattama  Na'chia'r Special  Appellant. 

Bothagubusa'mi  Te'vab Speeial  Beepondent 

Plainiiff,  the  ZaainMrni  of  Shivaganga,  saed  to  recover  two  villages 
which  ahe  alleged  foimed  part  of  the  Shivaganga  Zamindiri.  The  villages 
originallv  bebnged  to  Pitchama  N^hidr,  moUier  of  the  present  defend- 
anij  Bothagums^^  T^var,  the  ex-Zamindir  of  Shivaganga.  In  1856 
they  were  purchased  by  the  Court  of  Wards  o^  behalf  of  Bothagurus^i 
who  was  then  a  minor,  with  part  of  the  rents  ejbd  profits  of  the  Zamindirf  , 
and  in  1860  were  eiven  by  him  to  his  mother.  In  1864  Bothagurus^mi 
was  ousted  by  a  decree  of  the  Pri^  Council  and  became  liable  to  the 
present  plaintiff  for  the  mesne  profits  of  the  ZamindirL  In  the  ac- 
count tli£en  of  mesne  profits  due,  the  amount  expended  on  the  purchase 
of  these  villages  was  excluded  by  plaintiff's  consult  from  the  sum  debited 
to  the  ex~21ainind^.  Plaintiff  now  sued  Pitchama  N&chi&r,  and,  she 
dying,  the  suit  was  continued  against  Bothagurusdmi,  as  her  representa- 
tive. Heldf  that  the  plaintiff  was  not  entitled  to  maintain  the  suit.  The 
decree  of  the  Privy  Council  did  not  directly  give  the  plaintiff  a  right  to 
maintain  the  suit,  for  the  adjudication  of  the  Zamindarf  related  only  to 
the  nennanently  settled  estate  acquired  under  the  IstimWuri  Sannad  of 
the  Madras  Government ;  and  even  if  it  could  be  said  to  include  the 
villages  in  dispute,  process  of  execution  would,  under  Section  11,  Act 
XXIII  of  1861,  be  the  plaintiff's  only  remedy.  There  was  but  one 
ground  upon  which  the  suit  could  be  sui)po8ed  to  lie,  namely,  the  ex- 
istence of  the  relation  of  trustee  and  beneficiaiy  between  the  Collector  and 
the  plaintiff  at  the  time  of  the  purchase,  and  such  relation  did  not  exist. 

THIS  was  a  Special  Appeal  against  the  decision  of  J.  D,       .^ 
Goldingham,  the  Civil  Judge  of  Madura,  in  Regular    Jt^v  il- 
Appeal  No.  92  of  1869,  reversing  the  Decree  of  the  Court  ^'offmf 
of  the  Principal  Sadr  Amln  of  Madura  in  Original  Suit  No. 
58  of  1868. 

(a)  Present :— Scotland,  C.  J.  andlnnes,  J. 

39 
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1871.  The  plaintiif  in  this  suit  sought  to  recover  from  the 

s,  A.  JYo/23  defendant  the  villages  of  Arasakulam  and  Korisakulam  per- 

0/187X.     manently  settled^  and  paying  in  the  Shivaganga  Zamindiri 

a  quit  rent  of  Rupees  279-4-9  to  Qovemment,  and  Rupees 

2,964-12-5  as  arrears  of  rent  of  the  said  two  villages  for  Faslis 

1273  to  1276. 

The  plaint  stated  that  the  said  villages  were  held  on 
Darmasanum  tenure  and  formed  part  of  the  Shivaganga 
Zamiridiri,  from  the^revenues  whereof  they  were  purchased 
in  1856  by  the  Court  of  Wards  who  had  the  management  of 
the  same,  although  they  were  bestowed  on  the  defendant  by 
the  ex-Zamind^  in  1860  ;  that  the  plaintiff  wanted  to  take 
possession  of  the  villages,  but  was  prevented  by  the  defend- 
ant   Hence  the  suit. 

The  defendant  denied  the  plaintiff's  right  to  the  villages 
in  question,  and  pleaded  that  her  claim  to  the  produce  of 
Faslis  1273  and  1274  was  barred  by  the  Law  of  Limitation. 

The  Principal  Sadr  Amfn  found  that  the  villages  were 
purchased  from  the  mesne  profits  to  which  the  plaintiff  was 
entitled  under  a  decree  of  the  Privy  Council,  and  that 
her  claim  for  the  profits  of  Faslis  1273  and  1274  was  bar- 
red by  the  Law  of  Limitation,  and,  under  this  view,  awarded 
the  villages  to  the  plaintiff  with  the  profits  of  the  same  for 
Faalis  1275  and  1276,  and  from  1277  till  the  date  of  delivery, 
the  value  being  determined  at  the  time  of  executing  the 
decree. 

From  this  decree  the  defendant  appealed. 

The  Civil  Judge,  reversing  the  decree  of  the  Principal 
Sadr  Amin,  said  in  his  judgment : — 

"  The  villages,  the  subject  of  this  suit,  were  purchased  in 
the  year  1855  by  the  agent  to  the  Court  of  Wards,  out  of  the 
revenues  of  the  Shivaganga  Zamindari,  for  the  deceased 
defendant  Pitchama  Nd>chi£r  at  the  express  desire  of  the 
ex-Zamindar,  her  son  and  present  representative.  They 
were  next  made  over  to  the  ex-Zamind&r  in  1859,  when  he 
attained  his  majority  and  was  put  in  possession  of  the  Za-* 
mindari,  and  in  1860  they  were  formally  made  over  by  him 
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to  his  mother  the  said  defendant.    In  18C4  the  ex-Zaimnd^r       l;87l. 
was  ousted  by  the  decree  of  the  Privy  Council,  and  in  1865  g  I^iVo,2s 
an  account,  Exhibit  C,  was  prepared  by  this  Court  shewing    0/  1871. 
the  sums  due  to  the  plaintitf  as  mesne  profits.    In.  this  ac- 
count the  amount  expended  on  the  purchase  of  these  villages 
was  excluded  by  plaintiff's  consent  from  the  sums  debited 
to  the  ex-Zamind&r,  and  the  question  now  is  whether  she 
is  entitled  to  recover  them  from  ^Pitchama  N^hiir.    The 
Principal  Sadr  Amin  has  decreed  in  plaintiff's  favor,  but  I 
am  clearly  of  opinion  that  his  decree  cannot  be  sustained'. 

Referring  to  the  decree  in  question,  I  find  that  plaintiff 
was  declared  entitled  to  recover  the  Zamindari  and  such 
sums  as  might  be  found  due  upon  account  from  the  death 
of  Angamuttu  N&chidr.  Now  it  is  admitted  that  these 
villages  did  not  form  part  of  the  corpus  of  the  Zamind&rf , 
and  as  for  the  sums  due  on  accoimt  of  mesne  profits,  their 
amount  was  determined  by  an  order  of  the  Court  passed  in 
execution.  All  that  plaintiff  was.  entitled  to  in^  respect  of 
this  transaction  was  the  amount  ofthe- purchase  money,  and 
her  having  waived  her  right  to  it  then,  under^  perhaps,  a  mis«- 

taken  impression,  does  not  give  her  power  now  to  come 
down  upon  Pitohama  N&chi&r.  Had  the  villages  formed 
part  of  the  ZamindAri,  the  case  would  of  course  have  been 
different,  but,  as  the  matter  stands,  I  cannot  see  how  Pltcha- 
ma  N4chi&r  can  be  compelled  to  make  restitution.  The 
^fl  was  complete  in  itself  at  the  time  in  question,  for  the 
ex-Zamindar  had  divested  himself  of  all  light  to  the  pro- 
perty ;  and  having  been  made  when  he  was  apparently  their 
rightful  owner,  it  cannot  be  impeached  on  the  ground  of 
fraud,  nor  does  the  fact  of  the  donee  being  his  mother  ia  any 
way  affect  the  question. 

It  seems  clear  to  me  that  the  decree  of  the  Lower  Court 
is  wrong  and  must  be  reversed — all  costs  being  borne  by  the 
plaintiff." 

The  plaintiff  preferred  a  special  appeal  on  the  ground 
that  the  village,  being  admittedly  purchased  for  the  Zamin 
of  Shivaganga  by  the  Court  of  Wards  from  its  proceeds 
while  under  their  management,  fcmned  a  part  of  the  Zamin^ 
and  fell  with  it  to  the  plaintiff's  inheritance. 
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1871.  Koi^ndkara  M4non  for    the  special  appellant,  the 

TXiVoT^  plaintiff. 

-^ • —         The  Actvng  Advocate  General  for  the  special  respond- 
ent^ the  defendant. 

The  Court  delivered  the  following  judgments : — 

SCOTLAHD,  C.  J. — ^This  is  a  suit  by  the  Zamind&mi  of 
Shivaganga  to  recover  two  villages,  together  with  mesne 
profits  from  Fusly  1273  to  Fusly  1 276.  The  Lower  Appellate 
Court,  reversing  the  decree  of  the  Court  of  First  Instance, 
held  that  the  plaintiff  had  no  title  to  the  villages  and  dis- 
missed the  suit,  and  whether  the  Court  was  wrong  in  so  de- 
ciding is  the  question^  for  determination  in  the  Special 
Appeal. 

The  facts  ore, — that  the  villages  are  held  on  Dannasa- 
num  tenure  and  were  the  i»x)perty  of  the  now  defendant's 
deceased  mother,  against  whom  the  suit  was  originally 
brought,  when  in  1855  they  were  sold  in  execution  of  a 
decree.  At  that  time  her  son^(the*defendant)  was  a  minor 
under  the  guardianship  of  the  Court  of^Ward%  and  the 
Zamind&ri  of  Shivaganga  was  managed  by  the  Collector,  in 
his  capacity  of  Agent  of  the  Court  of  Wards,  for  the  defend- 
ant's benefit  as  the  rightful  owner  in  succession  to  his 
father ;  whose  proprietaiy  title,  as  the  heir  of  the  plaintiff's 
father,  had  been  declared  valid  by  a  then  subsisting  decree 
of  the  Civil  Court  of  Madura  passed  in  1847.  At  the 
request  of  the  defendant  and  with  the  sanction  of  the  Court 
of  Wards,  the  Collector  purchased  the  villages  in  dispute  for 
Rupees  12,105,  out  of  the  accumulated  savings  from  the 
income  of  the  Zamindiri  in  his;\^harge.  In  1859  the  defend- 
ant's minority  ceased  and  he^was  put  in  posseasioin  <^  the 
Zamindkri  and  the  said  villages :  and  in  the  same  year  his 
right  as  heir  to  the  Zamind&ri  was  upheld  by  a  decree  of 
that  Court  in  a  suit  brought  by  the  present  plaintiff  to 
eject  him,  which  decree  was  aflirmed  in  an  appeal  to  the 
Sadr  Court  In  1860  he  made  a  complete  gifb  of  the  vil- 
lages to  his  mother,  and  firom  that  time  she  continued  in  the 
enjoyment  of  them  as  owner  until  her  death,  which  has 
taken  place  since  the^institution  of  the  present  suit    She 
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was  succeeded  by  her  son.  who  was  then  made  defendant  in        1871. 

/tt/y  li- 
the suit.    In  1863  the  decrees  against  the  plaintiff  were  g  ^ ,  /vb.  sa 

reversed  on  appeal  to  the  Privy  Council  and,  by  the  order  of  ^/  ^^^^- 
Her  Majesty  in  Council,  the  plaintiff  was  declared,  as  against 
the  defendant,  entitled  to  recover  the  Zamind&ri,  and  it  was 
directed  that  an  account  should  be  taken  of  the  rents  and 
profits  of  the  Zamindiri  received  by  the  defendant,  or  by  his 
order,  or  for  his  use  since  the  death  of  Angamuttu  N4chi4r , 
and  that  the  amount  found  due  shoald  be  paid  by  the 
defendant  In  execution  of  that  order  the  plaintiff  was  put 
in  possession  of  the  property  forming  the  Zamind&ri  estate 
granted  by  the  Istimr&ri  Sannad,  and  an  account  was  taken 
of  the  mesne  profits  and  the  amount  due  to  the  plaintiff 
ascertained.  But  on  the  taking  of  such  account  no  claim 
was  made  by  the  plaintiff  nor  was  any  sum  allowed  to  her 
on  account  of  the  purchase  money  of  the  villages  in  disputa 
There  can  be  no  doubt  that  the  order  does  not  directly 
give  the  plaintiff  a  right  to  maintain^the  suit^  for,  in  the 
first  place,  it  is  clear  that  the  adjudication  of  the  Shivaganga 
Zamind&ri  relates  only  to  the^  permanently  settled  estate 
acquired  by  Gauri  Tallabha  T^var  under  the  Istimrari  San- 
nad granted  by  the  Madras^Qovemment.  And  in  the  next 
place,  if  it  could  be  said  to  include  the  villages  in  dispute, 
process  of  execution  would,  under  Section  11,  Act  XXIII  of 
1861,  be  the  plaintiff's^only  remedy  for  their  recovery* 

There  is,  it  appears  to  me,  but  one  ground  upon  which 
the  suit  could  be  supposed  to  lie,  and  that  is  the  existence  of 
the  relation  of  trustee  and  beneficiary  between  the  Collector 
and  the  plaintiff  at  the  time  of  the  purchase.  If  that  had 
been  established,  then  I  have  no  doubt  the  plaintiff  would 
have  had  a  right  to  maintain  the  suit  upon  the  ground  of  a 
resulting  trust,  attaching  to  the  villages  by  operation  of  law, 
in  the  hands  of  both  the  defendant  and  his  mother. 

But  I  think  that  the  relation  of  trustee  and  benefidaiy, 
necessary  to  give  rise  to  such  a  trust,  cannot  be  said  to  have 
existed  in  regard  to  the  fund  applied  to  the  purchase  of  the 
villages.  At  the  dates  of  the  purchase  by  the  Collector  and 
the  gift  to  the  defendant's  mother,  the  decrees  declaring  the 
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1871.  defendant's  right  to  the  Zamindari  and  the  funds  held  in 
J'^  '  trust  by  the  Collector  were  in  force  :  and  this  alone  would, 
<>/iS7i>  probably,  have  been  a  ground  for  deciding  against  the  exis- 
tence of  sudi  a  relation.  But  supposing  the  reversal  of  those 
decrees  by  the  Privy  Cbuncil  to  exclude  them  altogether  firom 
consideration,  I  think  the  decree  of  the  Privy  Council  is  it- 
self fatal  to  the  maintenance  of  the  suit  upon  the  ground  of 
the  existeDce  of  such  a  relation  of  trustee  and  beneiiciary  and 
resulting  trust  in  favor  of  the  plaintiff.  The  adjudication 
thereby  made  aa  tO'the  right  of  the  plaintiff  to  and  the  lia- 
bility of  the  defendant  for  the  mesne  profits  of  the  Zamind&ri 
from  Angamuttu's  death,  in  effect  determined  the  relation 
between  them  to  be  that  of  j  udgment-creditor  and  debtor  for 
such  sum  as  should  be  found  due  on  the  taking  of  an  account. 
Assuming,  therefore,  what  at  present  is  not  apparent  in  the 
record,  that  none  of  the  rents  and  profits  due  before  the 
death  of  Angamuttu  went  to  makeup  the  fund  applied  to 
the  purchase  of  the  villages,  I  think  that  such  a  relation  and 
trust  is  quite  incompatible,  with  the  decree,  and  that  the 
plaintiff's  only  right  under  it  waa  to  make  the  amount  of 
the  purchase  money  a  part  of  the  debt*  due  on  account  of 
mesne  profits  and  enforce  payment  against  the  defendant 
as  a  judgment  debtor. 

For  these  Reasons  I  am  of  opinion  that  the  decree  of  the 
Lower  Appellate  Court  should  be  affirmed  and  the  appeal 
dismissed  but  without  costs. 

Innes,  J. — I  concur.  We  must  look  in  this  case  to  what 
was  taking  place  not  at  the  time  of  the  gift,  but  at  the  time 
of  purchase.  The  purchase  was  in  1855,  and  it  is  clear  that 
there  was  then  no  lis  pendens,  for  the  present  defendant 
(the  ex-Zamind&r)  then  held  possession  of  the  Zamind&ri  as 
the  person  who  had  successfully  resisted  the  various  claims 
made  to  the  estate  which  had  been  disposed  of  unfavour- 
ably to  the  claimants  by  unappealed  decrees  of  the  Sadr 
Court ;  and  the  litigation  which  sprung  up  again  in  1860 
took  the  form  of  a  fresh  suit,  not  of  a  continuation  of  the 
former  proceedings. 

I  would  not,  however,  be  understood  as  saying  that  if 
this  had  been  a  case  of  lU  pendens,  that  circumstance  would 
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ii:eGessarily  have  conferred  on  plaintiff  ihe  right  to  the  speci-      jV\i 
fie   property  into  which  the  funds  have  heea  converted.  5.  a.  No.  23 

There  were,  further,  no  circumstances  in  the  case  to  give  rise  — ^ — 

to  the  relation  of  trustee  and  beneficiary  between  the  Court 
of  Wards  who  acted  for  the  ex-Zamind&r,  then  a  minor,  and 
the  plaintiff,  the  person  who  was  eventually  declared  to  be 
the  rightful  successor.  But  even  assuming  that  the  princi- 
ples laid  down  in  Taylor  v,  Plumer  (3.  M.  &  S.  674)  could 
be  applied  by  holding  that  the  plaintiff  has  a  right  to  follow 
the  specific  property  into  which  the  purchase  money  has 
been  converted,  it  seems  that  the  plaintifi^s  remedy,  if  indeed 
she  can  now  recover  at  all,  is  in  execution  and  not  by  sepa- 
rate suit,  for  her  right  to  recover  must  rest  upon  the  villages 
representing  mesne  profits  in  another  shape,  and,  as  she  has 
a  decree  for  the  mesne  profits  which  she  is  entitled  to  re- 
cover,  she  must  execute  that  decree  to  enable  her  to  recover 
them.  I  agree  in  dismissing  the  special  appeal  without 
oosts.  Appeal  dismissed. 


apptilate  ^urisiliirtton.  (a) 

Special  Appeal  No,  273  of  1871. 

Latchmana  Rau  Saib,  by  his  \ 

mother  and  guardian  SuN-  >  Special  Appellant 

DABA   BATI  SaHIBA j 

Bagunatha  Rau  and  another... iSTpecio^  Responde^its. 

The  Court  of  First  Instance  refused  to  grant  plaintiff's  application 
to  be  allowed  to  examine  2nd  defendant  as  a  witness  on  her  behalf,  think* 
ing  the  grounds  of  such  application  insufficient  for  the  exercise  of  its  dis- 
cretion under  Section  162  of  the  Civil  Procedure  Code.  On  the  adjourned 
date  of  hearing  plaintiff  failed  to  produce  any  other  witness  and  the  suit 
was  dismissed  under  Section  148.  On  Regular  Appeal,  the  Civil  Judge 
considered  that  the  Court  of  First  Instance  ought  not  to  have  refused 
plaintiff's  application,  but  held  that  the  refusal  was  a  final  order  not 
open  to  question  in  appeal.    On  special  appeal,  tield,  that  the  Civil  , 

Judge  was  wrong  on  the  latter  pomt.  That  if  the  plaintiff  had  been 
prevented  from  examining  the  2nd  defendant  on  insufficient  grounds, 
she  had  not  committed  default  under  Sedtion  148  ;  that  the  decree  on 
the  finding  of  the  Civil  Court  was  not  maintainable  without  enabling 
plaintiff  to  examine  2nd  defendant  and  that  that  finding  was  conclusive 
m  the  special  appeal  The  decrees  of  both  the  Lower  Courts  were  conse- 
quently set  aside  and  the  case  remanded. 

rpmS  was  a  special  appeal  against  the  decision  of  C.  G.       i87l. 
-*•     Plumer,  the  Acting  Civil  Judge  of  Chitttir,  dismissing  g  a^no  273 
Regular  Appeal  No.  124  of  1870,  presented  against  the  decree    <>/  ^871. 
(a)    Present ;— Scotland,  C.  J.  and  Innes,  Jg 
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1871.       of  tiie  Court  of  the  DisMct  Munnf  of  Ami,  in  Original  Suit 

Juig  21. 

S.A.N0.21Z  No.  S35  of  1869. 

Anandadia/rlu  for  the  special  appellant,  the  plaintiff. 

Sanjiva  Rau  for  the  2nd  special  respondent,  the  2nd 
defendant. 

The  fi^ts  sufficiently  appear  in  the  following 

Judgment: — In  thislcase  the  Court  of  First  Instance 
refused  to  grant  the  application  of  the  plaintiff  to  be  allowed 
to  examine  the  2nd  defendant  as  a  witness  on  her  behalf, 
thinking  the  grounds  of  such  application  insufficient  for 
the  exercise  of  its  discretion  under  Section  162  of  the  Code 
of  Civil  Procedure ;  and  as,  on  the  adjourned  date  of  hearing, 
the  plaintiff  failed  to  produce  any  other  witness,  the  Court  dis- 
missed the  suit  under  Section  148  of  the  Code.  The  Judge 
who  heard  the  regular  appeal  was  of  opinion  that  no  good 
ground  had  been  shown  for  the  refusal  of  the  Court  of  First 
Instance  to  compel  the  attendance  of  the  2nd  defendant,  and 
that  the  2nd  defendant  appeared  to  be  a  material  witness  for 
the  plaintiff  and  ought  to  be  examined.  But  he  considered 
the  refusal  to  be  a  final  order  not  open  to  question  in  the 
appeal,  and  that  the  plaintiff  was  without  redress. 

On  this  latter  point  the'Civil  Judge  was  clearly  wrong. 
If  the  plaintiff  had  been  prevented  by  the  order  of  the  Ori- 
ginal Court  from  examining  the  2nd  defendant  as  a  witness 
on  insufficient  grounds,  she  had  not  committed  default 
within  the  meaning  of  Section  148,  and  the  suit  had  not  been 
properly  heard  and  determined.  Consequently,  the  decree,  on 
the  finding  of  the  Civil  Court,  was  not  maintainable  without 
enabling  the  plaintiff  to  lay  the  evidence  of  the  2nd  defend- 
ant before  the  Court,  and  that  finding  is  conclusive  in  the 
special  appeal. 

The  result  is  that  the  decrees  of  both  the  Lower  Courts 
must  be  set  aside,  and  the  proper  course,  we  think,  is  to  reverse 
them  and  remand  the  suit  to  the  Original  Court,  in  order 
that  the  2nd.  defendant's  examination  as  a  witness  for  the 
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plaintiff  may  be  taken,  and  rtie  case  fully  heard  and  deter-       ^57^ 
mined  upon  the  evidence  of  that  and  any  other  witness  whom  5.  a.  iVb.273 
either  party  may  produce.  o/^^7l.  ^ 

We  think  the  costs  in  the  special  appeal  and  the  costs 
hitherto,  in  both  the  Lower  Courts,  should  be  paid  by  the 
party  who  fails  in  the  Court  of  First  Instance, 


^pprllate  ^artsRitcttoit  {a) 

Special  Appeal  No.  140  of  1871. 

Tammira'zu  Ra'hazogi Special  Appellant 

Pantina  Narsiah  Special  Respondent 

Suit  brought  in  1868  to  establish  that  plaintiff  had  vested  in  him 
the  right  to  the  office  of  kamam  of  certain  villages,  from  which  he  had 
been  ousted  by  the  defendant  in  1857,  and  to  recover  from  defendant  the 
mirdai  lands  annexed  to  the  office.  The  Court  of  First  Instance  decreed 
for  plaintiff!  The  Civil  Coiut  reversed  this  decision  on  the  ground  that 
title  to  the  office  was  tiie  principal  matter  of  the  plaintiffs  claim,  and  the 
right  to  possession  of  the  land  merelv  an  incident  dependent  upon  that 
title  ;  that  therefore,  as  the  period  of  limitation  applicable  to  the  former 
claim  (6  years)  had  elapsed  before  the  institution  of  the  suit,  it  was  not 
maintEkinable  for  the  land.  Upon  Special  Appeal,  the  decree  of  the 
Civil  Court  was  af&rmed,  on  the  groimds  that  it  was  conclusively  found 
that  the  land  was  inseparablv  attached  to  the  office  as  a  source  of  endow- 
ment for  the  services  of  the  holder  of  it  for  the  time  being,  and  that,  as 
against  the  plaintiff,  the  defendant  was  protected  in  the  possession  of  the 
office  by  Clause  16,  Sec.  1  of  the  Act  of  Limitations. 

THIS  was  a  Special  Appeal  against  the  decision  of  F.   C        1^71. 
Carr,  the  Acting  Civil  Judge  of  Yizagapatam^  in  Regu-  sTATNoTiiQ 

lar  Appeal  No.  76  of  18()9,  reversing  the  decree  of  the  Court ^f^^'^^-  . 

of  the  Principal  Sadr  Amfn  of  Vizagapatam  in  Original  Suit 
No.  2  of  1868.  n 

The  suit  was  brought  for  the  re-establishment  of  the 
plaintiff's  right  to  the  office  of  kamam  of  the  villages  of 
Yanam  and  Rakhundyan  within  the  Zamind^lri  of  Bobbili, 
and  also  to  recover  possession  of  the  mir^i  lands  attached 
to  the  office,  together  with  mesne  profits. 

The  plaintiff  alleged  himself  to  be  the  dejure  registered 
kamam  of  those  villages,  and  asserted  that  he  exercised  the 
office  and  enjoyed  the  lands  up  to  1857>  when  he  waa  ousted 
by  the  defendant. 

(a)    Present : — Scotland,  C.  J.  and  Kindersley,  J. 
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1871.  The  defendant  denied  the  right  of  the  plaintiff  to  the 

8.  A.  Abw  140  land,  and  pleaded  that  up  to  1857,  when  the  plaintiff  was 
-  *^^  ^^'^^' — performing  the  duties,  he  was  doing  so  merely  as  his  (defend- 
ant's) representative,  and  that  he  himself  was  the  rightful 
kamam. 

The  Principal  Sadr  Amin  decided  in  favour  of  the  plain- 
tiff, establishing  his  right  to  the  office,  and  ordering  the 
restoration  to  him  of  all  the  lands  and  the  mesne  profits  as 
sued  for,  and  the  costs. 

Against  this  judgment  the  defendant  appealed,  again 
urging  the  same  pleas,  and  further  pleading  that  the  plain- 
tiff's claim  was  barred  by  lapse  of  time. 

The  '  Civil  Judge  in  his  judgment  said — "  This  most 
important  objection  was  not  raised  in  the  Lower  Court,  nor 
was  it  even  one  of  the  grounds  set  forth  in  the  defendant's 
appeal  petition.  The  defendant,  however,  was  permitted  to 
plead  the  Statute,  for  the  question  of  limitation  rested  entirely 
upon  the  admitted  facts. 

The  .plaintiff  admits  that  he  was  ousted  from  his  lands 
and  the  office  of  kamam  on  the  28th  January  1857,  and  his 
suit  was  filed  in  January  1868,  nearly  eleven  years  aflen 
The  plaintifi*'s  pleadei  says  that  as  this  is  a  suit  for  an  interest 
in  immoveable  property,  the  suit  faUs  under  Clause  12, 
Section  1  of  the  Statute, ^nd  may  be  brought  within  twelve 
years.  I  am  unable  to  agree  in  this  view  of  the  case.  This 
^uit  is  not  a  suit  brought  for  an  interest  in  immoveable 
property,  but  it  is  a  suit  brought  to  establish  the  plaintiffs 
-claim  to  the  office  of  kamam,  and  as  the  lands  are  attached 
to  such  office  of  kamam,  an  interest  in  them  fonns  an  inci- 
dent in  this  suit;  but  is  Tiot  the  primary  object  of  the  suit 
The  enjoyment  of  these  mir&si  lands  is  the  salary  of  the 
office  and  as  such  belongs  to  the  office-holder."  He,  there- 
fore, reversed  the  ilecree  of  the  Lower  CourL 

The  plaintiff  preferred  a  special  appeal  on  the  ground 
that  the  suit  was  not  barred. 

EdTTUi  JRa/ii  for  the  special  appellant,  the  plaintiff. 
Sloan  for  the  special  respondent^  the  defendant. 
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The  Court  delivered  the  following  ^^Zi*4 


Judgment  :— This  is  a  Special  Appeal  arising  out  of  a  s.  a.  ^o.u^ 

suit  brought  to  establish  that  the  plaintiff  had  vested  in 

him  the  right  to  the  office  of  kamam  of  the  villages  of 
Yanam  and  Rakhundyan,  within  the  Zanund&ri  of  Bobbili, 
from  which  he  had  been  ousted  by  the  defendant  in  the  year 
1867,  and  to  recover  from  the  defendant  the  mir&si  lands 
annexed  to  the  office  as  a  provision  for  the  person  holding 
such  office,  together  with  mesne  profits. 

The  Court  of  First  Instance  declared  the  right  to  the 
office  to  be  in  the  plaintiff,  and  ordered  the  defendant  to 
deliver  to  him  possession  of  the  lands  and  pay  an  amount  on 
account  of  mesne  profits.  The  Civil  Court  reversed  this 
decision  in  the  Regular  Appeal,  and  decreed  the  dismissal  of 
the  suit,  on  the  ground  that  title  to  the  office  was  the  princi- 
pal matter  of  the  plaintiff's  claim,  and  the  right  to  possession 
of  the  land  was  merely  an  incident  dependent  upon  that 
title ;  and  therefore,  as  the  period  of  limitation  applicable  to 
the  former  claim  (six  years)  had  elapsed  before  the  institu- 
tion of  the  suit,  it  could  not  be  maintained  for  the  recovery 
of  the  land. 

The  Civil  Judge  was,  no  doubt,  correct  in  the  position 
that  the  nght  to  the  land  was  a  secondary  claim  in  the  suit, 
and  dependent  upon  the  plaintiff's  title  to  the  office  of 
kamam,  and  we  think  his  conclusion,  that  the  lapse  of  six 
years  from  the  time  of  the  alleged  ouster  by  the  defendant 
was  fatal  to  the  maintenance  of  the  suit  to  recover  the  land, 
is  sustainable.  We  rest  this  decision  upon  the  grounds 
that  it  is  conclusively  found  that  the  land  was  inseparably 
attached  to  the  office  as  a  source  of  endowment  for  the  ser- 
vices of  the  holder  of  it  for  the  time  being,  and  that,  as 
against  the  plaintiff,  the  defendant  was  protected  in  the 
possession  of  the  office  by  Clause  16,  Section  1  of  the  Act  of 
Limitations.  Being  precluded  from  setting  up  a  claim  to 
be  admitted  to  the  office,  the  plaintiff  necessarily  failed  to 
show  himself  entitled  to  recover  possession  of  the  land. 

The  decree  of  the  Lower  Appellate  Court  must  be 
affirmed  with  costs. 

Apptal  dismissed. 
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appellatr  SuviHHtrtton.  {a) 

Special  Appeal  No.  171  of  1871. 

Ra'mana'da!*  Chetti Special  AppeUanL 

KuNNAPPU  Chetti Special  Respondent 


o/)871. 


Suit  brought  to  recover*  the  amount  to  which  plaintiff  was  entitled 
under  a  decree  paased  in  favor  of  himself  and  defendant  aa  oo-plaintifls 
in  a  former  suit  It  appeared  that  defendant  purchased  the  property 
sold  in  execution  of  the  decree  and  thai  the  price  for  which  the  sale 
took  place  was  sufficient  to  satishr  the  decree.  InsteMl  of  payiog  the 
purchase  money  into  Court,  defendant,  with  the  knowledge  and  assent  of 
plidntiff,  retained  the  whole  sum  upon  the  understanding  that  he  should 
give  the  Court  a  receipt  for  himself  and  on  beh^  of  plamtiflf^  and  after- 
wards pay  to  plaintiff  nis  portion  of  the  amount  decreed.  Accordingly 
defendant  presented  a  petition  to  that  effect  and  obtained  a  certificate 
confirming  the  sale.  Defendant  having  failed  to  pay  plaintiff  his  dch'- 
tion,  the  present  suit  was  brought  Upon  these  racts,  it  was  Btldf  in 
Special  Appeal,  that  the  decree  was  satisfied  by  sale  of  the  judgment 
debtor's  property  and  that  the  execution  proceedings  were  completely  at 
an  end,  the  defendant  having  been,  by  the  assent  of  the  plaintiff,  imide 
his  agent  for  the  acknowled^ent  of  the  satisfaction  of  the  decree.  No 
subsequent  application  under  the  decree  could  have  been  entertained 
by  the  Court  which  executed  it  Therefore  plaintiff's  claim  was  not  a 
matter  determinable  under  Sec.  11  of  Act  XXIII  of  1861. 

Au^'^l'ia     nn^^^  ^^  *  Special  Appeal  against  the  decision  of  J.  D. 

s.~Ar7\ir\Ti  ■*"     Qoldingham,  the  Civil  Judge  of  Madara,  in  Regular 

Appeal  No.  83  of  1869,  confirming  the  Decree  of  the  Court 

of  the  Principal  Sadr  Amin  in  Original  Suit  No.  129  of  1868, 

The  plaintiff  as  one  of  two  plaintiffs  in  Suit  No.  125 
of  1866,  on  the  file  of  the  Principal  Sadr  Amin  of  Madura, 
sued  for  the  recovery  from  the  defendant  (the  other  plaintiff) 
of  Rupees  1,199-15-8  as  principal  and  interest,  together  with 
further  interest. 

The  plaintiff  stated  that  the  defendant  purchased,  for 
Rupees  1,700,  a  house  and  ground  belonging  to  one  Gopul 
Ayyan,  which  was  sold  in  public  auction  on  account  of 
the  judgment-debt  due  by  him  in  the  said  suit  to  the  plaintiff 
and  the  defendant,  but  that  defendant  failed  to  pay  plaintiff 
his  share  of  the  purchase  money,  in  proportion  to  the  amouDt 
due  to  him  under  the  bond  on  which  the  said  suit  was 
based. 

The  defendant  admitted  the  purchase,  and  stated  that 
the  plaintiff  was  entitled  simply  to  a  moiety  of  the  house  so 
purchased  by  him ;  at  the  same  time,  he  gave  a  depositioQ 
(a)    Present :— Scotland,  C.  J.  and  Innes,  J. 
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admitting  that  out  of  Rupees  2,645-7-10,  the  judgment-debt       187I. 
in  the  said  suit,  he  (defendant)  was  entitled  to  Rupees  1,070,  ^%^j^ 
and  the  plaintiff  to  Rupees  1,475-7-10.  '  o/i87L 

The  Principal  Sadr  Amin  held  that  the  defendant  having 
made  the  purchase  on  behalf  of  himself,  the  plaintiff  was 
bound  to  give  him  so  much  of  the  purchase  money  as 
appertained  to  his  share,  and,  in  this  view,  directed  the 
defendant  to  pay  plaintiff  Rupees  991,  together  with  interest 
Rupees  208-15-8,  or  Rupees  1,199-15-8  in  all. 

Upon  appeal  the  Civil  Court  confirmed  the  decree  of 
the  Principal  Sadr  AmIn. 

The  defendant  preferred  a  special  appeal  upon  the 
ground  that,  by  Section  11  of  Act  XXIII  of  1861,  the 
question  involved  in  this  suit  should  have  been  decided  in 
execution  of  the  decree  in  Original  Suit  No.  125  of  1866, 
and  not  by  separate  suit 

Handley  for  the  special  appellant,  the  defendant. 

KarundJcara  Minon  for  the  special  respondent,  the 
plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^This  appeal  arises  out  of  a  suit  brought  to 
recover  the  amount  to  which  the  plaintiff  was  entitled  under 
a  decree  passed  in  Original  Suit  No.  125  of  1866,  in  favor  of 
himself  and  the  defendant  as  co-plaintifis  in  the  suit ;  and 
the  question  is  whether  the  suit  lay  for  the  amount* 

It  appears  that  the  defendant  became  the  purchaser  of 
the  property  sold  in  execution  of  the  decree,  and  that  the 
price  for  which  the  sale  took  place  was  suflScient  to  satisfy 
the  decree.  Instead  of  paying  the  purchase  money  into 
Court  in  the  strictly  regular  course,  the  defendant,  with  the 
knowledge  and  assent  of  the  plaintiff,  retained  the  whole 
sum  upon  the  understanding  that  he  should  give  a  receipt 
to  the  Court  for  himself  and  on  behalf  of  the  plaintiff,  and 
afterwards  pay  to  the  plaintiff  his  portion  of  the  amount 
decreed.    Accordingly  the  defendant  presented  a  petition  to 


30G  lUDRAs  man  oousr  ]iiFon& 

WU      that  effect  to  the  Court  and  obUined  tlie  neoeBsaiy  oertifi- 
i.A.  NoTiTi  ^^^  confinning  the  sale  to  hiiiL 

The  defendant  having  failed  to  pay  the  plaintiff  the 
amount  of  the  judgment-debt  to  which  he  was  entitled,  he 
brought  the  present  suit. 

It  appears  to  us  that  Section  206  of  Act  VIII  of  1859  is 
clearlj  not  applicable  to  the  case,  and  the  only  point  to  be 
considered  is,  whether  the  suit  is  prohibited  by  Section  11  of 
Act  XXIII  of  1861.  Upon  the  facts  as  stated  it  must  be 
held  that  the  decree  was  satisfied  by  sale  of  the  judgment- 
debtor's  property,  and  that  the  execution  proceedings  were 
completely  at  an  end,  the  defendant  having  been,  by  the 
assent  of  the  plaintiff,  made  his  agent  for  the  acknowledgment 
of  the  satisfaction  of  the  decree.  No  subsequent  application 
under  the  decree  could,  we  think,  have  been  entertained  by 
the  Court  which  executed  it.  The  claim  of  the  plaintiff, 
therefore,  to  the  amount  in  effect  received  for  him  by  his 
co-plaintiff  fthe  defendant),  was  not  a  matter  determinable 
under  Section  11  of  Act  XXIII  of  1861. 

For  these  reasons  we  are  of  opinion  that  the  suit  is 
maintainable  and  that  the  decree  of  the  Lower  Appellate 
Court  must  be  affirmed  with  costs.  We  are  not  to  be 
understood  as  assenting  to  the  view  expressed  in  the  9th 
paragraph  of  the  Civil  Judge's  judgment,  that  the  words 
''questions  arising  between  parties,"  &c.,  in  Section  11  of  Act 
XXIII  of  1861,  are  limited  in  their  meaning  to  questions 
between  plaintiff  and  defendants.  It  is  unnecessary  to 
decide  the  point 

Appeal  diamisMd. 
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Slpprllatr  a^uttsniirtion.    (a) 

Special  Appeals  Noa.  241,  242,  243  and  244  of  1871. 

£  ARYAN Special  Appellant  in  Noa.  241  and  242. 

Peri  A  Sidden  and  another Spedai  Appellants 

in  No.  243. 

LixgaGaundak Special  Appellant 

in  No.  244. 

DoDDALi  and  3  others Special  Respondents. 

Salts  for  a  declaration  of  title  to  a  divided  share  of  ancestral  proper- 
The  ground  alleged  in  each  case  for  seeking  the  declaration  was  that 
tne  representatives  of  the  brothers  of  the  plaintiff's  father  had  refbsed  to 
be  parties  to  the  registering  of  the  property  in  plaintiff's  name  and  had 
executed  a  deed  of  sale  of  it  to  a  thinl  pcu-ty  (3rd  defendant)  and  regis- 
tered him  as  the  purchaser.  The  Court  of  First  Instance,  in  each  case, 
decreed  for  the  plamtiff.  The  Appellate  Court,  following  the  case  rei)orted 
at  2  M.  H.  C.  R  333,  dismissed  the  suits  on  the  ground  that  the  pliunti£b 
were  not  in  a  position  to  maintain  them.  On  Speoal  Appeal  Eddy  that  the 
suits  should  be  remanded  for  a  declaration  of  the  plamtiffis'  title,  if  esta- 
blished. The  principle  upon  which  the  decision  reported  at  2  M.  H.  C. 
R.  333  proceeas,  is  inapplicable  to  suits  under  Sea  15  of  the  Civil  Pro- 
cedure Code. 

To  maintain  a  suit  for  a  declaration  of  title,  some  adverse  act  intend- 
ed and  calculated  to  be  prejudicial  to  the  title  which  the  plaintiff  seeks 
a  declaration  of,  must  appear  to  have  been  done  by  the  defendant.  The 
mere  denial  of  the  title,  or  doing  an  act  which  causes  annoyance  or  can- 
not imperil  the  plaintifiPs  title,  nor  have  axiy  serious  effect  on  the  quiet 
enjoyment  of  his  proprietary  right,  is  not  sufficient  to  support  such  a  suit. 

SPECIAL  Appeals  against  the  decrees  of  E.  F,  Eliott,  the       isri. 
Civil  Judge  of  Salem,  in  Regular  Appeals  Nos.  88, 39,  40  s.A.No:2il 
and  41  of  1870,  reversing  the  decrees  of  the  Court  of  the  Dis-  ^^Uoflm. 

trictMunsif  ofTripattir  in  Original  Suits  Nos.  320,  321,  822, ~ — — 

and  364  of  1868,  respectively. 

These  were  suits  brought  to  declare  plaintiffs'  right  to 
certain  shares  of  property  in  dispute,  also  for  a  transfer  of 
registry  into  plaintiffs'  names. 

The  pleadings  and  evidence  were  similar  in  all  the  suits. 

In  Special  Appeal  No.  241  of  1871  the  plaintiff  claim- 
ed \  share  of  the  plaint  property  as  inherited  by  him  from 
his  father,  to  whose  share  it  fell  in  a  division  of  family  pro- 
perty, and  by  whom  it  was  enjoyed  and  possessed  until  his 
death,  when  he  was  succeeded  by  plaintiff,  in  whose  possession 
and  enjoyment  it  continued  up  to  date  of  suit 

(a)  FBi8]i2ira7:--ScotkAd;  C.  J.  and  Innes^  J. 
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^^*  The  defendants  1  to  4  pleaded  that  the  whole  of  the 

;9.^.iVa«.  24i«  hmdsin  issue  fell  to  the  shares  of  1st  defendant's  husband 
244'o/*?snf  *^^  ^'^^  defendant  in  a  division  of  family  property,  and  not 

to  plaintiflTs  &ther's  share,  as  allied  by  him,  but  that  other 

lands  not  in  issue.  No.  8,  fell  to  plaintiflTs  father's  share  ; 

that  they  sold  these  plaint  lands  to  3rd  defendant,  who 

again  sold  them  to  4th  defendant. 

The  .District  Hunsif  held  the  plaintiff  to  have  establish- 
ed his  right  of  title,  and  that  4ih  defendant's  right  under 
his  purchase  could  only  hold  good  to  the  extent  of  1st  and 
2nd  defendants'  share  which  amounted  to  -^tii  +  -^th  of  the 
properties  in  issue.  He  accordingly  adjudged  for  plaintiff 
as  sued  for  with  entire  costs  of  suit  as  against  1st  and  2nd 
defendants. 

The  supplemental  4th  defendant  appealed. 

The  Civil  Judge  in  reversing  the  decision  of  the  Mun- 
sif  said, — 

''The  question  is  whether  plaintiff  is  in  a  position  to 
«ue,  being  in  possession  intact  and  uninvaded.  The  Court 
holds  in  the  n^ative  in  accordance  with  the  decision  of  the 
High  Court  in  the  case  reported  at  2  M.  H.  C.  K  833. 

There  is  no  apparent  foundation  for  this  suit  in  the 
opinion  of  the  Court ;  there  is  nothing  to  show  that  any 
consequential  relief  is  sought  for  by  plaintiff,  and  he  is  ad- 
mittedly in  full  possession  of  all  his  alleged  rights  intact 
and  uninvaded,  and  therefore  not  in  a  position  to  bring 
this  action." 

This  was  also  the  judgment  of  the  Court  in  the  other 
suits. 

The  plaintiff  in  each  suit  preferred  a  special  appeal. 

PoweU  for  the  special  appellants  in  Nos.  241  to  244, 
the  plaintiffs. 

HandUy  for  the  special  respondents  in  Nos.  241  to  244, 
the  defendants. 

The  Court  delivered  the  following 

Judgment  : — This  is  a  suit  to  obtain  a  declaration  of 
the  plaintiffs  title  to  a  divided  share  of  certain  ancestral 
property,  and  the  ground  alleged  in  the  plaint  for  seeking 
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such  declaration  is  that  the  1st  defendant's  husband  and  the       1871. 
2nd  defendant,  who  are  the  representatives  of  the  brothers  „  ^^^^  241 
of  the  plaintiff's  father,  had  refused  to  be  parties  to  the  re-  *^4^i  248  attd 

gistering  of  the  property  in  plaintiff's  name,  and  had  execut- *- 

ed  a  deed  of  sale  of  it  to  the  3rd  defendant  and  registered 
him  as  the  purchaser. 

The  Court  of  First  Instance  decreed  the  declaration  as 
prayed)  but  that  decree  was  reversed  by  the  Lower  Appel- 
late Court  and  the  suit  dismissed  upon  the  ground  that  the 
plaintiff  was  in  possession  and  enjoyment  of  the  property, 
and  therefore  not  in  a  position  to  maintain  a  suit  for  a  decla- 
ration of  his  title.  The  question  for  determination  is 
whether  this  decision  is  wrong,  and  we  are  of  opinion  that  it 
is.  The  Civil  Judge  has  acted  upon  the  decision  reported 
in  2  M.  -H.  C  K  333.  That  decision  proceeded  upon 
the  principle  of  English  Procedure,  that  to  maintain  a 
suit  for  declaration  of  title,  the  suit  must  be  such  as  conse- 
quential relief  could  be  granted  in.  But  subsequent  deci- 
sions have  shown  that  principle  to  be  inapplicable  to  suits 

under  Section  15  of  the  Code  of  Civil  Procedure. 

What  we  consider  to  be  the  sound  principle  recognized 
by  the  recent  decisions  is,  that  to  maintain  a  suit  for  a  de- 
claration of  title>  some  adverse  act,  intended  and  calculated 
to  be  prejudicial  to  the  title  which  the  plaintiff  seeks  a  de- 
claration of,  must  appear  to  have  been  done  by  the  defend- 
aat.  The  mere  denial  of  the  titie,  or  doing  an  act  which 
caus^  annoyance  but  cannot  imperil  the  plaintiff*s  titie,  nor 
have  any  serious  effect  on  the  quiet  enjoyment  of  proprietary 

rights,  is  not  sufficient  to  support  such  a  suit. 

Applying  that  principle  to  the  present  case,  we  think 

that  the  plaintiff  was  clearly  entitied  to  bring  the  suit.  The 
obvious  effect  Af  the  defendants'  acts  was  to  make  evidence 
to  support  a  right  in  the  defendants  adverse  to  the  plain- 
tiff's title,  which  would  be  seriously  prejudicial  to  the  plain- 
tiff's recovery  of  the  property  if  the  defendants  at  any  time 
got  possession  of  it,  or  chose  to  set  up  a  false  case  of  posses- 
sion, and  the  circumstances  of  the  entire  family  property 
lying  together  and  having  been  recently  jointly  enjoyed 
would  facilitate  their  doing  so. 

For  these  reasons  the  decree  of  the  Lower  Appellate 
Court  must  be  reversed  and  the  suit  remanded  for  the  deter^. 

41 
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1871.       mination  of  the  questions  raised  in  the  regular  appeal  and 

sXAoi;  241,  *^®  declaration  of  the  plaintiff's  title,  if  established.    We 

244  o?mi^'  think  the  costs  in  the  Special  Appeal  should  be  paid  by  the 

'  '  party  who  succeeds  in  the  Regular  Appeal,  and  that  the 

costs,  hitherto,  in  both  the  Lower  Courts,  should  abide  the 

decree  of  the  Lower  Appellate  Court. 

In S.  A.  Nob.  242,  243  and 244  of  1870— The  questions 
in  these  Special  Appeals  are  the  same  as  that  in  Special 
Appeal  No.  241  of  1871,  and  they  must  be  disposed  of  in 
accordance  with  our  Judgment  in  that  Appeal 

SIppeilau  9urJ9Eliirtion.  (a) 

Regular  Appeal  No.  37  of  1870. 

Strimxjttu  Murru  Tizia.  Raguna'da  \ 
Rani     Eolundapuri    Na'chia'r,  f  ^^^  ,.  „-^ 
iilAaa  Kattama  Na'chia'r,  Zamin-  >^VP^^^f^ 
dimi  of  ShivagaDga,  and  4  others.  } 

DORASINGA  Te'VAR  ixlioa  OaURI  VaL-  )  JUfmrmd^nL 
LABA  Te'VAR,  J  -^^^PO^^^^^ 

The  plaintiff,  as  the  eldest  surviving  male  representative  of  the  Istim- 
rdr  Zaminddr  of  Shivaganga,  sued  for  a  declaratory  decree  establishing 
his  right  to  succeed  to  the  zamind&ri  upon  the  death  of  the  1st  defend- 
dant ;  and  for  maintenance.    Plaintiff  was  the  eldest  surviving  son  of 
the  only  daughter  of  the  Istimr^  Zamind&r  by  his  senior  wife.    The  1st 
defendant,  ihe  Zainind<imi»  was  the  youngest  of  his  two  daughters  by 
his  3rd  wife.    He  had  ako  a  daughter  by  his  2nd  wife  and  another  by 
his  6th  wife.    1st  defendant  obtained  possession  of  the  zamind^rf  under 
an  order  of  Her  Majesty  in  Council  which  established  the  right  of  the 
daughters  of  the  Istimrdr  Zaminddr  to  succeed  to  the  zaminddri  on  the 
death  of  his  surviving  widow  Angamuttu,  without  praudice  to  the  rights 
of  the  Ist  defendant  and  her  sisters  inter  »e.     When  1st  defendant 
obtained  possession,  she  was  the  only  survivor  of  the  Zamind^s  5  daugh- 
ters. The  plaintiff's  mother  and  the  daughter  by  the  6th  wife  predeoeas* 
ed  Angamuttu,  and  the  daughter  by  the  2nd  wife  and  the  1st  defend- 
ant's uterine  sister  survived  Angamuttu.    Beside  the  plaintiff's  mother 
the  1st  defendant'^  uterine  sister  was  the  only  one  of  the  deceased 
daughters  who  had  issue,  and  her  onl  v  child,  a  son,  died  issueless  some 
years  before  1st  defendant  had  established  her  right  to  the  zamind&rf. 
Before  Angamuttu'e  death  the  1st  defendant  was  twice  married  and  had 
issue,  by  her  Ist  husband  the  3rd  defendant,  and  by  her  2nd  husband 
the  2nd,  4th  and  5th  defendants.    The  Civil  Court  made  the  declaratory 
decree  prayed  for,  but  refused  maintenance.    The  defenduits  appealed 
upon  the  groimda — That  the  present  was  not  a  case  for  a  declaratory 
decree.    But,  if  it  were,  the  decree  should  have  declared  either  that  the 
1st  defendant's  son  (2nd  defendant)  had  the  preferable  right,  or  that  the 
zamindAri  was  «tridhanam  property  of  the  Ist  defen£mt,  and  that, 
therefore,  her  daughters  were  her  rightful  successors.    HM^  that  the 
plaintiff  had  a  right  to  institute  the  suit    That  the  daughters  of  the 
1st  defendant  were  not  her  rightful  successors  to  the  zamindArf,  and  that 
the  plaintiff,  as  the  eldest  grandson  of  the  Istimrar  ZamindAr,  was 
entitled  to  be,  preferably  to  the  2nd  defendant,  declared  reversionary  heir 
to  the  zamindAri  on  the  death  of  the  1st  defendant. 

(«}    Present  .'-^cotlaQd;  C.  J.  and  HoUoway,  J, 
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Accordinff  to  Hindu  Law  when  the  sons  of  daughters  succeed  to  thi^^ 
property  of  their  grandfather,  they  take  by  direct  right  of  succession, 
as  being  his  nearest  heirs,  like  the  sapindas  of  a  man  suoceeding  to  his 
I>roperty  on  the  death  of  his  widow,  but  per  Capita^  The  rule  of  succes- 
sion exists  as  laid  down  in  the  Ddya  Bhdga, "  a  fortiori  in  the  case  of  the 
daughter  and  grandson  whose  pretensions  are  inferior  to  the  wife's"  ; 
and  it  rests  upon  the  great  principle  of  the  entire  Hindu  Law  of  succes- 
sion to  property,  that  nearness  in  regard  to  the  attributed  capacity  and 
Siicred  duty  to  confer  spiritual  benefits  by  the  o£fering  of  funeral  obla- 
tions, either  immediately  or  mediately,  confers  the  right  to  inherit  tem- 
poral wealth. 

Unmarried  or  married  dau^tecs,  on  wfamn  as  a  olass  paternal  pro* 
perty  devolves,  take  a  joint  life  interest  with  rights  of  survivorship. 
The  estate  of  inheritance  passes  from  their  father  to  the  sons  of  all  the 
daughters  as  his  nearest  heirs  ;  and  on  the  death  of  the  last  surviving 
daughters  the  sons  take  the  property  equally. 

rpHIS  was  a  regular  appeal  a^inst  the  decision  of  J.  D.       1871. 
-*•     Goldingham,  the  Civil  Judge  of  Madura,  in  Original  ^  ^  Afo>3y 
Suit  No.  2  of  18G9.  'o/imi 

The  plaintiff,  as  the  eldest  surviving  male  representative 
of  the  Istimrir  Zamindar  of  Shivaganga,  sought  for  a  de- 
claratory decree  establishing  his  right  to  succeed  to  the  said 
zamindari  as  next  heir  upon  the  death  of  the  1st  defendant^ 
and  adjudging  her  to  pay  him  Rupees  60,000  per  annum  for 
maintenance ;  and  further  declaring  his  right  to  immediate 
possession  of  certain  apartments  inthe  palace  of  the  aamind4ri 
which  belcMc^ed  to  his]matemal  grandmother  and  mother, 
and  in  which  they  resided  during  their  life-time.  The  plaint 
alleged  that  the  1st  defendant  was  put  into  possession  of  the- 
said  zamindari  by  virtue  of  the  decree  of  H^  Majesty  in 
Council,  bearing  date  the  30th  November  1863,  as  the  soIq 
surviving  daughter  of  Gauri  Vallaba  T^var,  otherwise  called 
the  Istimr&r  Zamindar ;  that  he  had  seven  wives,  of  whom 
three  survivedhim,  viz.  Angamuttu,  Muttu  Virayi  and  Parvat- 
da  Yarthani  N^chidr ;  that  he  (Giiuri  Vallaba)  had  by  bis 
first  wife  (Baku  Nachiar)  onedaughter  named  YeUa  Nichiir,. 
who  was  married  to  Udiaj]ia  Tevar  in  the  life-time  of  her  far- 
ther and  gave  birth  to  four  sons,  namely,  Muttu  Yaduga 
T^var,-|-  Dili  Pasha  T5var,"f"  plaintiff,  and  Simi  T^var,f  and  a 

daughter,  all  of  whom  were  bom  in  the  life -time  of  the  said 
Gauri  Vallaba  Tevar  ;  that  the  said  Gauri  Vallaba  T^var  at 
his  death  left  also  four  daughters  besides  the  said  Vella 
Nachiar,  all  of  whom  afterwards  died  without  issue,  with 
the  exception  of  the  1st  defendant ;  that  the  1st  defendr- 

t  Who  died  before  this  suit  was  brought 
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1871.  ant  was  twice  married,  first  to  Sandana  T^var,  by  whom 
J?.  A,  No.  37  she  had  one  daught^,  the  3rd  defendant,  and  secondly, 
^-^  *^^^-  to  Chinna  T^var,  by  whom  she  had  two  danghters,  the 
4th  and  5th  defendants,  and  one  son,  the  2nd  defend* 
ant ;  that  the  3rd,  4th9  and  &th  defendants  were  childless 
widows,  and  the  2nd  defendant  a  minor  of  the  age  of  1 3  years; 
that  the  zamind4ri  was  impartible  and  capable  of  enjoyment 
by  only  one  member  of  the  family  at  a  time,  and  that  the 
plaintiff)  as  the  eldest  surviving  grandson  of  the  Zamindir, 
had  a  vested  right  to  it^  and  was  entitled  to  the  succession 
upon  the  death  of  the  1st  defendant,  according  to  Hindu  Law 
and  the  customs  which  govern  the  succession  to  principali- 
ties or  the  said  principality ;  that  the  1st  defendant  had 
leased  part  of  the  zamind&rl  to  the  6th  defendant,  and  the 
6th  defendant  had  assigned  his  interest  to  the  7th  defendant  > 
that  the  1st  defendant,  notwithstanding  her  being  a  widow^ 
had  alienated,  contrary  to  law,  a  greater  part  of  the  Pannat 
and  Koalkriem  lands  of  the  zamindiri,  and  pledged  the  State 
jewels  and  incurred  debts  likely  to  affect  the  permanent  in- 
terests of  the  zamindiri  ;  that  the  1st,  2nd,  3rd,  4tb  and  5th 
defendants  and  others  had  combined  to  defraud  the  plaintiff 
in  respect  of  his  right  to  the  zamindiri ;  that  the  3rd,  4th  and 
5th  defendantshad  executed  an  agreement  to  the2nd  defendant^ 
their  brother,  ass%ning  to  him  the  interest  in  the  zamind4rt 
which  they  pretended  to  have  on  the  death  of  the  1st  defend- 
ant; that  the  1st  defendant  had  alsa  executed  a  document 
to  one  Ponnus&mi  T^var,  whose  daughter  had  lately  married 
the  2nd  defendant^  authorizing  the  said  T^var  to  estabUsh 
the  right  which,  the  1st  defendant  asserted,  belonged  to  her 
son  to  succeed  to  the  zamindiri  after  her  death,  and  to  ex- 
ercise other  powers  injuriously  affecting  the  interests  of  the 
plaintiff  and  the  zamindari  The  plaintiff  further  alleged 
that  he  had  demanded  maintenance  of  the  1st  defi^idant^  but 
that  she  had  refused  to  give  it  to  him. 

The  1st  and  2nd  defendants  alleged  in  their  written  state- 
ment that  the  plaintiff  had  no  right  to  maintenance  and  lodg- 
ings in  the  palace  ;  that  if  he  ever  had  any  such  right,  his 
claim  was  barred  by  the  Law  of  Limitations.  That  the 
present  caae  was  not  one  in  which  any  declaratory  decree  as 
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to  the  plaintiff's  supposed  contingent  rights  could  or  ought       ^^L, 
to  be  mada    That  the  plaintiff  was  not  entitled  to  succeed  ^rn^Tsr 
to  the  zamind4ri  on  the  1st  defendant's  death.   That  the      <>/  ^^^^' 
2nd  defendant  alone  was  entitled  to  the  zamindari  on  the 
Ist  defendant's  death,  and  that  the  Ist  defendant  had  not 
wasted  or  improperly  alienated  the  zamindari  or  any  part 
thereof. 

The  3rd,  4th  and  5th  defendants  stated  that  thelstdefend- 
ant  became  entitled  to  and  held  the  zamindari  under  the 
decree  of  Her  Majesty  in  Council ;  that  the  property  was 
now  the  1st  defendant's,  but  not  that  of  Gauri  Vallaba  T^- 
var.  That  the  Hindu  Law  lays  down  that  property  vest- 
ing in  an  individual  goes  to  his  heirs  to  the  exclusion  of  the 
heirs  of  the  former  owners.  That  the  property  so  vested  in  and 
devolved  on thelstdefendant  should, accordingto Hindu  Ijaw, 
descend  to  her  daughters,  the  3rd,  4th  and  5th  defendants, 
and  not  to  the  plaintiff.  That  the  plaintiff  had  no  right  to 
object  to  the  agreement  executed  by  the  said  3rd,  4th,  and  5th 
defendants,  relinquishing  their  right  in  favor  of  the  2nd  de- 
fendant. 

The  6th  defendant  denied  the  plaintiff^s  right  to  suc- 
ceed to  the  zamind&ri,  and  the  7th  defendant  was  declared 

Issues  were  settled  as  to  plaintiffs  right  ta  succeed  ta 
the  zamindiri  at  the  death  of  the  present  Rani,  whether  he 
was  entitled  to  maintenance  and  apartments,  and  whether 
this  was  a  suit  in  which  a  declaratory  decree  could  be  given. 

The  Civil  Judge  delivered  the  folio wing^  judgment : — 

**  The  principal  object  of  this  suit  is  the  ultimate  succes* 
sion  to  the  zamind&ri  of  Shivaganga,  the  plaintiff  claiming 
the  reversionary  right  for  himself  as  senior  grandson  of  the 
Isiimr&r  Zamindir,  being  the  son  of  a  daughter  by  his  first 
wife  ;  and  the  2nd  defendant  as  the  son  of  his  only  surviv- 
ing daughter  Eattama  N4chi&r,  to  whom  the  zamindiri  was 
adjudged  by  decree  of  the  Privy  Council  on  the  30th  No;- 
vember  1863. 
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1871.  For  the  defendants  it  is  contended  tha4;  this  is  not  a  suit 

n.A.  N(hS7  ^  which  a  declaratory  decree  can  be  given  at  all ;  I  shall,  there- 
**^  ^^^^'      fore,  proceed  to  consider  the  last  issue  first,  for  if  this  is  a 
matter  in  which  a  decree  declaratory  of  title  cannot  be  pro- 
nounced, the  contention  between  the  parties^  except  in  regard 
to  Dorasinga  T^var's  claim  for  maintenance,  is  at  aa  end. 

The  words  of  the  15th  Section  of  the  Procedure  Code, 
under  which  the  suib  is  brought,  are  as  follows  : — "  No  suit 
shall  be  open  to  objection  on  the  ground  that  a  merely  de* 
claratory  decree  or  order  is  sought  thereby,  and  it  shall  be 
lawful  for  the  Civil  Courts  to  make  binding  declarations  of 
right  without  granting  consequential  relief/'  Now  the  words> 
of  this  Section  are  almost  precisely  those  of  Section  50  iu  the 
Chancery  Amendment  Act  (15  &  16  Vic.  c.  86)  and,  were 
it  not  that  this  kind  of  relief  is  frequently  refused  at  home, 
I  should  have  thought  that  little  doubt  could  have  existed 
as  to  their  plain  meaning. 

With  regard  to  their  application,  some  Judges  in  the 
High  Court  in  Bengal  appear  to  have  considered  that  it  was 
entirely  in  the  discretion  of  the  Court  to  grant  relief  under 
this  Section,  or  to  withhold  it ;  and  that  each  case  must  be 
judged  by  its  own  particular  circumstances  :  others  that 
some  injury  must  appear  so  probable,  as  to  lead  to  the  con- 
clusion that,  unless  stayed  by  the  declaratory  decree,  the 
inchoate  or  threatened  injury  may  be  completely  perpetrat- 
ed (5  Wyman,  24«2).  In  Madras  in  Special  Appeal  No.  62  of 
1862  (1.  M.  H.  C.  R  206),  in  a  suit  brought  by  A  and  B 
against  D  and  E  regarding  the  estate  of  their  relative  C,. 
a  decree  declaratory  of  A  and  B's  reversionary  right  after 
D's  death  was  upheld  ;  but  in  this  case  an  act  had  been  com- 
mitted hostile  to  the  plaintiff ;  that  is,  the  property  in  dis- 
pute had  been  transferred  by  the  1st  to  the  2nd  defendant. 
In  Special  Appeal  No.  288  of  1863  (Volume  II,  page  171) 
where  a  plaintiff  had  failed  to  establish  his  title  affirma* 
tively,  it  was  held  that  he  was  not  entitled  to  a  decree 
declaratory  of  his  title  as  owner  ;  and  so  also  in  Special 
Appeal  No.  1  of  1865  (page  333  ib,)  it  was  ruled  that  when 
a  party  is  in  possession  of  all  his  alleged  rights,  be  is  not  ia 
a  position  to  bring  an  action. 
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I  think,  however,  the  leading  case  is  Special  Appeal       ^^''^• 

,  October  27. 

Nt>.  22  of  1865,  (page  878  ib.)  in  which  the  Court,  adverting  jOTj^Ts?, 
to  the  difference  in  procedure  which  obtains  at  home,  and  —2^ — i^ 
which  admits  of  bills  for  the  perpetuation  of  testimony,  were 
of  opinion  that  it  did  nob  follow  that  in  every  case,  in 
which  the  Section  was  held  to  be  inapplicable  by  the 
Courts  of  Chancery,  it  was  necessarily  inapplicable  here ; 
and,  accordingly,  the  Court  confirmed  the  decree  declaratory 
of  plaintifTs  reversionary  right,  in  order  to  save  him 
from  the  risk  he  might  be  exposed  to  of  losing  evidence 
of  his  title  altogether  ;  still  the  decree  carried  with 
it  a  partial  Remedy,  for  the  defendant  had  alienated  the 
property  in  which  plaintiff  had  the  right  in  reversion.  A 
more  recent  case  and  the  nearest  to  the  present  one  is  Special 
Appeal  No.  83  of  1869  from  Tanjore  (unreported),  which 
was  decided  subsequent  to  the  hearing  in  this  suit.  Here 
all  that  was  sought  for  and  obtained,  was  a  decree  decla- 
ratory of  plaintifi's  reversionary  title  as  a  daughter's  son  in 
preference  to  that  of  a  daughter's  daughter.  No  positive 
act  of  hostility  seems  to  have  been  committed  by  the  defend* 
ant,  further  than  that  she  was  anxious  to  acknowledge  her 
daughter  aa  the  rightful  reversioner. 

For  the  defendants,  it  is  contended  by  the  Advocate 
General  that  there  is  no  danger  of  Dorasinga  Tdvar  being 
unable  at  any  time  to  prove  himself  the  eldest  surviving 
grandson  of  the  Istimrar  Zaminddr,  as  this  is  apparent 
from  the  blue  book  in  the  great  Shivaganga  case  ;  and  by 
Mr.  Mayne,  that,  when  the  object  is  to  establish  a  speculative 
interest  in  property,  or  to  have  a  point  of  law  cleared  up,  no 
action  is  maintainable.  On  the  other  hand,  the  counsel  for 
plaintiff  maintain  the  contrary,  alleging  that  Dorasinga 
Tdvar's  right  to  succeed  is,  as  in  point  of  fact  it  is,  resisted 
by  the  mother  of  the  2nd  defendant ;  and  that,  even  now,  she 
has  appointed  an  agent,  under  a  deed  admitted  and  filed  in 
the  suit,  to  uphold  her  sons's  subsequent  right  to  the  inherit- 
ance. Certain  alienations  were  also  assigned  in  the  original 
plaint  as  constituting  a  ground  of  action ;  but  the  Court,  by 
its  Proceedings  of  the  22nd  April,  ordered  them  to  be  struck 
out  of  the  record. 
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1871.  Giving   due  weight  to  the   arguments    advanced  on 

'M.A.ih.Ti  ^^^  sides,  I  think  there  is  sufficient  authority  for  proceeding 
^/^^^^'-  with  the  suit ;  for  if  the  point  of  law  nosed  as  to  the  right 
to  succeed  to  this  zamindiiri  be  not  cleared  up  during  the 
life-time  of  the  present  incumbent,  plaintiff  will  besubject- 
ed»  if  alive,  to  the  inconvenience  of  having  to  come  to  Court 
again  at  her  decease ;  and  if  he  has  the  right  which  he 
asserts  he  has,  of  having  of  necessity  to  wait  out  of  posses- 
sion till  the  question  is  finally  determined.  I  am,  therefore, 
of  opinion  that  this  is  a  case  in  which  the  CSourt  is  empow- 
ered to  grant  a  dedaratoiy  decree,  and  accordingly  I  decide 
the  7th  issue  against  the  defendants. 

Upon  the  merits,  the  argument  on  behalf  of  pUuntiff  is 
briefly  this  : — ^that  women,  whether  widows  or  daughters, 
when  they  inherit,  take  but  a  life-estate  ;  and  that  when, 
therefore,  the  line  of  daughters  is  exhausted,  the  property 
goes  to  him  who  is  in  the  position  of  next  heir  to  the  pro- 
positus ;  and  plaintiff  in  this  suit  is  set  up  as  that  heir. 

On  the  other  hand,  the  counsel  for  the  defendants  c(m- 
tend  that  the  zamind&ri  having  devolved  upon  KattamaNi- 
chi&r  as  sole  surviving  daughter  of  the  IstinuAr  Zamind&r 
in  succession  to  Angamuttu  N&shi&r,  the  last  surviving  wi- 
dow, and  plaintiff's  mother  Yella  N&chiir  having  predeceas- 
ed Angamuttu,  the  inheritance  never  vested  in  Yella  Ni- 
chi£r,  and  that,  consequently,  she  can  transmit  no  right  in  it 
to  her  descendants.  They  further  advance  another  and  most 
ingenious  theory,  namely,  that  when  property  has  devolved 
upon  a  daughter  having  male  issue,  such  male  issue  have, 
from  the  time  of  their  birth,  an  inchoate  right  to  the  same  ; 
and  that,  in  virtue  of  this  proposition,  the  succession  devolves 
on  2nd  defendant,  to  the  exclusion  of  the  plaintiff,  as  coheir 
of  his  mother  the  Ist  defendant 

They  thus  contend — in  opposition  to  the  generally 
received  opinion  that  daughters  take  as  a  class  in  common — 
that  the  doctrine  of  survivorship  is  applicable  only  when  the 
female,  to  whom  the  property  has  descended,  is  destitute  of 
male  issue  ;  that  having  once  vested  in  a  daughter  who  has 
male  issue,  it  becomes  vested  in  that  issue  also  ;   and  that 
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thus,  by  the  operation  of  the  law,  even  other  daughters  are    ^J^J^*  ^^ 
cut  out  of  the  inheritance.    Whether  or  not  there  is  any  sTaTT^oT^ 
foundation  for  this  proposition  in  Hindu  Law,  will  be  seen     ^f'^^70._ 
when  the  authorities  are  reviewed  and  commented  upon  ; 
but  it  is  d^ar,  that  if  the  line  of  descent  is  as  contended  for 
by  the  learned  counsel  who  appeared  for  the  defendants,  a 
fatal  blow  has  been  struck  to  the  daim  advanced  by  the 
plaiatifil 

The  chief  question,  therefore,  that  has  now  to  be 
decided  i?  the  nature  of  the  estate  which  a  daughter  takes  in 
inoaoveable  property  which  has  devolved  upon  h^  by  inherit* 
tance  from  her  &ther. 

I  will  pass  over  that  portion  of  Mr.  Gould's  argument 
which  refers  to  the  intimate  relation  which  exists  between 
the  law  and  the  religion  of  the  Hindus>  and  the  efficacy 
which  attaches  to  the  offering  of  funeral  oblations  to  the 
manes  of  deceased  ancestors ;  for  tiiough,  no  doubt,  they  are 
blended  together  to  a  considerable  degree,  it  id  incontestable 
that  the  maxim  of  law  is  that  the  person  who  is  entitled  to 
succeed  to  the  property  of  the  deceased,  is  also  bound  by  re- 
ligious duty  to  perform  his  funeral  obsequies ;  and,  consequent- 
ly, any  pretensions,  founded  upon  the  mere  fact  of  having  cele- 
brated them,  can  only  be  construed  as  giving  a  claim  to  the 
succession,  when  put  forward  by  the  person  who  is  legally  the 
most  competent  to  offer  them.  Hence,  it  becomes  unneces- 
sary to  consider  further  either  the  plaintiff^s  allegation  or  the 
evidence  adduced  by  the  defendants  to  disprove  it,  that  he 
has  been  performing  the  usual  ceremonies  in  honor  of  his  de- 
ceased grandfather. 

Illustrations  have  further  been  given  to  show  that 
the  natural  state  of  a  woman  under  the  Hindu  system  is  one 
of  dependence ;  that  being  incompetent  to  offer  the  funeral 
oblation,  they  are,byvirtueof  their  sex,  incompetent  to  inherit^ 
except  in  those  instances  expressly  provided  for  ;  and  from 
this  it  is  inferred,  that,  when  females  do  succeed  to  property, 
the  law  confers  upon  them  nothing  but  a  life-interest  in  it ; 
or,  in  other  words,  that  they  hold  as  trustees  for  the  ulterior 
heirs.  That  this  is  clear  law  in  respect  of  the  widow,  mother, 
and  grandmother  is  conceded  by  the  counsel  on  the  opposite 

42 


318  Madras  hIgb  couRt  RRtoRts. 

oif In-'  27  ^^^^'  ^^^  ^^y  deny  that  the  same  reaaoning  is  applicable  in 
"S.  A,  No.  87  the  case  of  a  daughter,  whom  they  contend  the  law  has  placed 
— *y  io70.     upQQ  1^  dijSerent  footing. 

I  will,  therefore,  now  turn  to  the  authorities  which 
govern  this  question,  and  in  doing  so,  I  shall  have  to  quote 
from  the  MUdkehard,  the  Smriti  ChancMJca  and  the  Mddha- 
viya,  Works  of  acknowledged  authority  in  Southern  India;  the 

Ddya-hrdm^o^Sangraha  and  its  kindred  treatise,  the  Ddya^ 
hhdga  of  Jimuta  Vdhana,  which  carry  most  weight  in  Bengal ; 
and  lastly  from  the  Sarcuwati  Vil^tM^  a  work  said  to  be  an 
authority  in  Southern  India,  though  supplanted  in  some 
measure  by  the  Miidkahard, 

The  passage  in  the  MitdJcthard  is  to  be  found  in 
Chapter  II,  Section  II,  (page  440,  Stokes's  edition)  on  the  right 
of  the  daughters  and  daughter's  son.  In  panu  1  it  is  declared 
that  on  fjEdlure  of  her  (i.  s.  the  widow)  the  daughters  inherit, 
and,  in  para.  2,  the  author  supports  his  dictum  by  quoting  the 
text  of  Eatyslyana, — ^"Let  the  widow  succeed  to  her  husband's 
Wealth  provided  she  bo  chaste,  and  in  default  of  her  let  the 
daughters  inherit  if  unmarried  ;*'  and  also  that  of  Brihaspati 
*'  The  wife  is  pronounced  successor  to  the  wealth  of  her  hus- 
band ;  and,  in  her  default,  the  daughter.  As  a  son  so  does 
the  daughter  of  a  man  proceed  from  his  several  limbs.  How 
then  should  any  other  person  take  her  father's  wealth  ?"  Then 
in  paras.  3  and  4  the  order  of  succession  in  the  event  of 
there  being  competition  is  explained  ;  thus  the  unmarried, 
it  is  declared,  take  first ;  then  the  married,  preference 
being  given  to  the  one  unprovided  for  over  the  enriched 
daughter.  In  failure  of  daughters,  the  daughter's  son  is 
placed  next  in  the  order  of  succession,  according  to  the  texts 
of  Vishnu  and  Manu  given  in  the  6th  para. — **  If  a  man 
leave  neither  son,  uor  son's  son,  nor  issue  (i  e.  female  issue 
and  implying  wife  also),  the  daughter's  son  shall  take  his 
wealth.  For  in  regard  to  the  obsequies  of  ancestors,  daugh- 
ter's sons  are  considered  as  son's  sons  ;'*  and  *'By  that  male 
child  whom  a  daughter,  whether  formally  appointed  or  not, 
shall  produce  from  a  husband  of  equal  class,  the  maternal 
grandfather  becomes  the  grand«-sire  of  a  son's  son.  Let  that 
son  give  the  funeral  oblation  and  possess  the  inheritance.*^ 
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Those  portions  of  the  Smriti  ChandrUca  and  the  Mddhav-Cya       Wi. 
which  bear  on  the  subject  are  to  be  found  in  Chapter  XI,  i?.  a.  No.Hj 

Section  II,  and  in  paras.  36,  37  and  38,  page  26,  respec ^f^^''^-. 

tively  ;  and  the  authors,  citing  with  approbation  the  texts 
of  Brihaspati,  Vishnu,  Manu,  Katy^yaoa,  Karada,  and  Gau- 
tama, arrive  at  precisely  the  same  conclusions ;  the  author  of 
the  Snyriti  Chandinka  adding  in  accordance  with  the  doc- 
trine of  Dikshita^  as  explained  by  Jimuta  Vahana,  that  bar- 
ren daughters  and  the  like  are  excluded  from  the  inheritr 
ance  on  the  ground  of  their  being  incapable  of  conferring 
upon  their  deceased  father  spiritual  benefits. 

The  author  of  the  Ddyahrdma  Sangraha  is  somewhat 
more  explicit.  In  Section  3,  Chapter  I,  page  476,  he  declares 
that  in  default  of  the  wife  the  daughter  next  succeeds,  in 
conformity  with  the  following  text  of  D^vala — "  His  own 
maiden  daughter,  born  in  holy  wedlock,  shall  like  a  son.  take 
the  inheritance  of  him  who  dies  without  male  issue,"  and 
also  with  that  of  Parasara,  "  Let  a  maiden  daughter  take  the 
heritage  of  one  who  dies  leaving  no  male  issue,  or  if  there 
be  no  such  daughter,  a  married  one  shall  inherit."  In  para. 
3,  the  author  brings  to  notice  a  special  rule  which  he  says 
must  be  observed,  namely,  that  if  a  .maiden  daughter  in 
whom  the  succession  had  once  vested,  and  who  was  subse- 
quently married,  shoidd  die  without  having  borne  issue,  the 
married  sister  who  has  and  the  sister  who  is  likely  to  have 
male  issue,  inherit  together  the  estate  which  had  so  vested 
in  her  ;  and  that  it  does  not  descend  to  her  heirs  like  her 
stridhana ;  and  so  also,  in  the  event  of  there  being  no  maiden 
daughter,  it  is  declared  in  the  next  para,  that  the  inheritance 
vests  in  the  married  daughters  together  as  aforesaid,  with 
the  proviso  that  on  failure  of  either  of  them  the  other  takes 
the  heritage,  on  the  ground  thai;  daughters  of  each  descrip- 
tion (i.  e.  appointed  or  not  appointed)  confer  benefits  on  the 
deceased  owner  by  presenting  to  himthrough  their  sons,  funeral 
oblations  at  solemn  obsequies.  The  4th  Section  treats  of 
the  right  of  the  daughter's  son,  which  in  unison  with  all  the 
other  authorities  is  declared  to.  be  next  after  all  the  daugh- 
ters, impljring  all  those  that  are  entitled  to  the  succession. 

Jimuta  Vahana  goes  further  and  supplies  a  reason  why 
property  should  not  vest  in  the  first  instance  solely  in  a 
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1871.      dauiAter  who  has  male  issue,  to  the  exclusion  of  the  maiden 
i.  A,  No,  87  daughter.    In  Chapter  XI,  Section  2,  para.  11,  page  325  of 
— ^^i^Z?: —  the  Ddyabhdga,  after  describing  the  torments  which  await 
parents  who  &il  in  giving  their  daughter  in  marriage  while 
yet  young,  he  says  "  It  must  not  be  alleged  that,  admitting 
this  doctrine  (i.  e.,  benefits  conferred  being  the  cause  of  a 
right  of  succession),  the  daughter  who  has  male  issue  should 
alone  inherit  in  the  first  instance,  but  od  failure  of  such  then 
a  daughter  who  may  have  issue;    For  her  son,  bom  subse- 
quently, might  in  this  manner  be  excluded  from  the  succes* 
ai<m.    Nor  is  this  proper ;  for  both  equally  confer  benefits 
on  their  grandfather  as  daughter's  sons/'     And  no  reason  is 
given  why  this  argument  should  not  apply  equally,  where 
in  defiiult  of  the  maiden  daughter,  the  married  take  the  in- 
heritance.   Then  with  regard  to  the  ultimate  succession,  the 
same  author,  in  that  portion  of  the  work  which  treats  of  the 
widow  and  the  limited  power  which  she  has  over  her  hus- 
hand's  estate  declares  (para.  65,  page  322) — "In  tike  manner  if 
the  succession  have  devolved  upon  a  daughter,  those  persons 
who  woidd  have  been  heirs  of  her  father's  property  in  her 
default,  take  the  succes^on  on  her  death ;  not  the  heirs  of 
the  daughter's  property" — ^thus  making  a  clear  distinctioik 
between    the   devolution  of  what  might   constitute  her 
stridhana  and  that  which  descended  to  her  in  the  course  of 
inheritance*    The  same  rule  which  he  maintains  is  general 
in  the  case  of  a  woman's  succession  appears  further  on  in 
para.  3»  page  330 — **  Since  it  has  been  shown  by  a  text  be- 
fcnre  cited  (Section  I,  para.  5&),  that,  on  the  decease  of  the 
widow  in  whom  the  succession  had  vested,  the  leged  heirs  of 
the  former,  who  would  regularly  inherit  his  property  if  there 
were  no  widow  in  whom  the  succession  vested,  namely,  the 
daughters  and  the  rest,  succeed  to  the  wealth  -^  therefore  the 
same  rule  is  inferred  d  fortiori^  in  the  case  of  the  daughters 
and  grandson  whose  pretensions  are  inferior  to  the  wives.'^ 
This  text,  which  has  the  strongest  bearing  on  the  question  at 
issue  before  the  Court,  is  spoken  of  by  Jagannatha  (p^  547, 
y oL  1 1 ,  Digest),  as  an  opinion  of  Jlmuta  Y &hana  respected  by 
many  Lawyers,  though  not  directly  supported  by  the  text  of 
any  legislator  or  concurrence  of  any  commentator ;  and  in 
allusion  to  the  widow  he  throws  out  a  hint,  that,  neverthelesa. 
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it  is  not  equally  certain  that  a  daughter's  right  of  enjoyment       ^^'^^v.. 
is  of  the  same  restricted  nature.    Strange,  also  Elberling  ^jg.  a.  No.  s?" 
and  tiie  elder  Macnaghten  have  delivered  their  Qpinions      o/i870- 
on  the  strength  of  this  authority,  and,  as  far  as  my  researches 
go,  I  have  not  seen  anything  directly  controverting  it. 

So  far,  therefore,  it  seems  to  me  the  authorities  do  not 
countenance  the  proposition  set  up  on  behalf  of  the  2nd 
defendant ;  but  the  Advocate  General  has  drawn  my  attention 
to  and  laid  great  stress  upon,  the  following  passage  from  the 
SarnatvatC  Vildaa  (a  translation  of  which  was  laid  before  the 
Court  by  Hr.  Strlniv&sachdriar  and  which  I  leave  with  the 
record  in  case  of  appeal  to  the  High  Court), — "  Property 
inherited  by  a  daughter,  though  itself  of  the  nature  of 
obstructed  heritage,  shall  become  an  unobstructed  one,  if 
there  are  daughter's  sons  at  the  very  moment  it  has  passed 
to  daughters,  because  the  conjunction  '  cha'  which  is  used  to 
signify  things  not  specifically  mentioned  and  the  particle 
'  eva'  remind  us  of  the  right  of  the  daughter's  son  to  the 
property  at  the  very  moment  it  is  vested  in  the  daughter.'^ 
Being  ignorant  of  Sanscrit,  I  am  unable  to  follow  up  the 
author's  argument,  further  than  the  passages  of  which  I 
have  the  translation,  but  the  text,  taken  by  itself,  is  certainly 
one  of  equivocal  import.  It  may  or  it  may  not  apply  to  the 
Advocate  General's  theory,  but  to  my  understanding  it  is 
no  more  than  a  general  mention  of  the  fact  itself;  for  the 
heritage  would  be  designated  as  an  obstructed  one  were 
there  no  daughter's  son  then  in  existence.  Strange,  in  page 
131  of  the  last  edition,  thus  distinguishes  between  obstructed 
and  unobstructed  heritage, — ''The  heritable  pretension  of 
the  son  of  a  ELindu  being  immediate,  is  '  a  heritage  not  liable 
to  obstruction ;'  answering  with  us  to  the  heir  apparent,  whose 
righty  if  he  outlive  his  ancestor,  is  indefeasible ;  while  that  of 
remoter  heirs,  as  of  brothers,  uncles  and  otheHB,  is  distin- 
guished as  being '  liable  to  obstruction'  by  the  intervening 
birth  of  nearer  ones,  so  that  their  title  is  not  apparent  but 
presumptive  only."  It  follows^  therefore,  that  the  text  quot- 
ed is  not  an  authority  for  the  proposition,  that  a  son  has 
necessarily  an  inchoate  right  to  the  property  devolving  on 
his  mother;  but  rather  that  the  other  heirs  expectant  who*- 
ev«r  they  may  be,  are  cut  out  of  the  inheritance  by  reason 
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1871*       of  that  son  having  sprung  into  being ;  and  the  effect  upon 

JL  A.  No,  87  ^^^  ^^  ^^  particular  instance  is  the  same,  whether  caused 

o/  JgyO'     by  the  existence  of  Dorasinga  T^var  or  the  2nd  defendant. 

Indeed  the  author's  summing-up  points  to  no  more  than 
this,  for  he  says :  ''  Hence  the  inheritance  by  a  daughter's 
son  is  unobstructed,  but  not  by  a  daughter."  He  then  forms 
the  following  conclusions. — **  As  the  property  vested  in  a 
daughter  does  simultaneously  pass  to  the  daughter's  son,  if 
she  has  a  sou,  the  inheritance  iuclines  to  him ;  and  it  is  only 
when  the  daughter's  sou  does  not  exist,  it  will  not  pass  to 
his  son,  but  reverts  to  parents."  The  whole  force  of  this 
passage  (which  is  really  no  more  than  declaratory  of  the 
daughter's  son's  ultimate  right  to  the  succession),  as  sup- 
porting the  case  for  2nd  defendant,  rests  on  the  word  simul- 
taneously. Whether  or  not  it  is  a  right  translation,  I  do 
not  know.  I  hardly  think  it  can  be,  for  it  is  not  required 
to  establish  the  connection  between  the  two  passages;  in- 
deed it  is  rather  opposed  to  the  author's  concluding  dictum, 
for  if  the  ownership  does,  as  is  pressed  upon  the  Court,  pass 
sim/idtaneovsly  to  a  daughter's  son,  it  is  not  easy  to  see 
why,  on  the  principle  of  representation  which  obtains  among 
sons  and  son's  sons,  in  her  default  his  (that  is  the  daughters 
son's)  son  should  be  excluded  from  the  succession,  on  the 
ground,  as  other  text  writers  put  it,  of  his  being  too  remote- 
ly connected  with  the  original  owner  to  offer  up  the  funeral 
oblation.  It  must,  therefore,  be  admitted  that  the  novel  and 
ingenious  theory  which  has  been  propounded  by  the  Ad- 
vocate General  rests  upon  a  very  narrow  basis  of  authority, 
if  indeed  it  has  any  foundation  at  all  in  Hindu  Law. 

It  would  prolong  this  judgment  to  a  degree  that 
would  be  tedious  if  I  were  to  refer  to  all  the  modem  autho- 
rities cited  on  both  sides,  and  therefore  I  will  confine  myself 
to  a  few  and  the  most  important.  Some  were  alluded  to 
for  the  purpose  of  analogy  ;  of  this  class  is  the  rec^iit  case 
of  Bhugwandeen  JDoobey  v.  Myna  Baee  (11  Moo.  I.  A.  487), 
and  the  point  of  law  that  was  determined  is  this  that  when 
more  widows  than  one  succeed  by  inheritance  to  the  pro- 
perty of  their  husband,  they  take  a  joint  estate  as  co-par- 
eeners  with  a  right  of  survivorship ;  their  Lordships  in 
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the  judgment  expressing  an  opinion  strongly  in  condem-   ^^]^^' 
nation  of  that  passage  in  the  JUttdkehard  alluded  to  by  ^OHvOT 
Strange,    which    classes  as  stridhana  even  the  property     o/i»70-   . 
acquired  by  a  woman  by  inheritance.    The  case  also  of 
Baehir4ju  v.  Venkatappadu  (2  M.  flL  C.  R.  402)  sup- 
ports this  view»  and  it  decides  that  a  mother  inheriting  from 
her  son  does  not  take  an  absolute  estate  but  has  only  a  life* 
interest  in  the  property ;  and  that  it  goes  at  her  death  to  the 
next  heir  of  the  propositus.    In  Bengal^  also,  the  law  in  this 
respect  is  identical  with  that  current  here,  for  the  same 
point  was  determined  in  a  similar  manner  in  the  case  of 
Nu/uT  Mitur  arid  others  (4  Ben.  S.  D.  K  310). 

XHher  cases  were  considered  more  pertinent,  for  instance 
that  of  Eurrydo88  Dutt  v.  Streemutty  Uppumdii  Dosaee 

(6  Moo.  I.  A.  433)  ;  but  here,  though  the  arguments  at 
the  bar  extended  to  the  very  question  which  is  now  be- 
fore the  Court,  no  decision  was  pronounced  upon  it.  In 
the  judgment,  however,  there  is  much  to  lead  me  to  suppose 

• 

that  their  Lordship's  views  would  not  have  run  contrary  to 
what  is  now  contended  for  by  the  Counsel  for  the  plaintiff, 
for,  at  page  445,  the  following  passage  occurs, — "  Now, 
the  bill  alleges  that,  in  this  respect,  (that  is  in  respect  of 
their  right  over  thesubject-matter  of  the  property  in  dispute), 
the  widow  and  the  daughter  stand  in  the  same  situation* 
Whether  they  stand  in  the  same  situation  or  not  with  respect 
to  the  right  of  disposition  of  the  property,  they  at  all  events 
stand  in  the  same  situation  as  to  the  right  of  administration 
and  right  of  enjoyment  for  their  lives,'^  but  no  case  of 
devastavit  having  been  made  out  by  the  party  who  claimed 
to  be  the  reversioner,  the  appeal  was  dismissed  and  the 
judgment  of  the  Court  below  affirmed.  Another  case,  the 
decision  of  which  is  coincident  with  the  proposition  advanced 
on  behalf  of  the  plaintiff,  is  that  of  Museummat  Gayan 
Kuwur  and  others  (4  Ben.  S.  B.  330)  where  it  was 
held,  that,  according  to  the  law  as  current  in  Mithila 
and  the  west,  a  daughter  has  no  power  to  alienate  her  ances^ 
tral  property  to  the  detriment  of  other  heirs ;  and  the  next 
in  succession  were  declared  to  be  the  nearest  heirs  of  her 
father  then  living.    It  is  true  that  this  is  not  an  authority 
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oJ  6er'27    ^'^  ^^^  Mudras  Presidency,  but  the    case  may  be  usefully 
*.  A.  Ab.  37  referred  to  by  way  of  illustration. 

of  1S70, 

The  Counsel  for  the  defendants  rely  principally  on  the 
following:    Vinay^   Anundrao  ▼.  Luxmibayi  (1  Bom. 
H.  C.  R.  117)  and  what  in  known  there  as  Deweooverboiufa 
case  reported  at  page  130  of  the  same  Volume.    I  have 
considered  both  the  judgments  in  these  cases^  and  though 
I  observe  that  on  that  side  it  is  held  that  daughters  taking 
by  inheritance  take  the  estate  absolutely,  yet  I  do  not  find 
anything  else  in  favor  of  the  theoxy  set  up  by  the  Advocate 
General,  nor  on  the  other  hand  anything  hostile  to  that  relied 
upon  for  the  plaintiff    In  the  former  case,  which  was  con- 
firmed  by  the  Privy  Council  (9  Moo.  L  A.  516),  the  efiSct  of 
the  decision  is  that  in  Bombay  sisters,  on  the  authority  of  the 
Mayukha,  are  treated  as  heirs  of  their  brother  rather  than  his 
paternal  relatives,  such  as  the  sons  of  his  father's  separated 
brother,  and  in  the  latter  that  when  a  separated  Hindu  died 
without  male  issue,  his  widow  took  his  moveable  property 
absolutely  and  the  immoveable  for  life ;  and  at  her  death 
the  daughter  took  absolutely  in  preference  to  the  brother 
and  the  issue  of  a  deceased  brother. — Navalram  Atmaram 
v.  Nandkishor  (1  Bom.  H.  C.  R.  209)  was  also  cited,  but  the 
decision  is  in  direct  conflict  with  what  was  found  to  be  law 
on  this  side  in  Sengamalathammal  v.  Valayuda  MudaU 
(3  M.  H.  C.  R.  312,)  and  it  cannot,  therefore,  be  held  up  as  an 
authority.    It  classes,  on  the  authority  of  the  MUdkshard,  all 
property  inherited  by  a  married  woman  from  her  father  as 
stridhana ;  and,  of  course,  if  this  was  the  law  which  obtained 
in  the  Madras  Presidency,  the  Shivaganga  Zamind&rf  would 
descend  to  the  2nd  defendant.    In  the  face,  however,  of  the 
observations  which  fell  from  their  Lordships  in  Myna  Base's 
case  (11  Moo.  I.  A.  512)  there  are  grave  reasons  for  doubting 
if  this  decision  would  have  held  good,  had  the  case  been 
carried  on  appeal  before  the  Privy  Council. 

With  regard  then  to  the  nature  of  the  estate  which  a 
daughter  takes,  there  is,  I  admit,  a  conflict  of  opinion,  iqpring- 
ing  perhaps,  in  some  measure,  from  the  confusion  which  arises 
in  trying  to  fix  upon  Hindu  tenures  corresponding  English 
technical  terms,  and  this  has,  no  doubt,  led  to  what  was  ftlt 
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at  ihe  bar  to  be  an  erroneous  decision  in  the  case  of  Jamyat^  ^  1?^- . 
ram  v.  Bai  JaTima  (2  Bom.  BL  C.  R.  10).  Notwith- XXl^Ts? 
standing  this  it  does  not  follow  that  basing  the  assumption  ^^ 
on  the  text  of  Mann, — "  The  son  of  a  man  is  even  as  himself 
and  the  daughter  is  equal  to  the  son/'  and  admitting  the 
doctrine  of  representation  in  the  ease  of  the  latter,  that  sons 
and  daughters  are,  in  respect  of  the  transmission  of  inherit- 
ance, on  terms  of  perfect  equality,  although  it  may  be  (from 
the  influence  which  the  spiritual  doctrine  of  benefits  rendered 
has  oyer  the  temporal  affairs  of  the  Hindus,  the  whole  Hindu 
Law  being  based  on  such)  that  in  respect  to  such  spiritual 
benefits  their  sons  (i  e.  son's  sons  and  daughter's  sons)  stand 
in  the  same  analogous  situation.  On  the  contrary,  the  fact 
that  they  take  in  the  first  instance  on  different  principles  ; 
that  daughter's  grandsons  and  daughter's  daughters  are 
excluded  from  the  succession ;  and  that  daughter's  sons  when 
they  do  succeed  take  per  capita,  as  has  been  a£Braied  by 
Jagann&tha  and  decided  in  Ra/mdhauTiaein  and  others 
V.  KUhenJcuthaein  and  otkers  (3  B.  S.  D.  p.  100)  constitute  a 
very  essential  difference. 

It  is  quite  intelligible  therefore,  that,  while  the  spirit  of 
the  Hindu  Law  may  not  wish  to  place  the  same  restrictions 
over  the  married  daughter's  power  of  dealing  with  the 
corpus  of  her  father's  property  as  it  has  placed  upon  the 
widow's,  though  I  do  not  express  an  opinion  that  it  is  not  so, 
yet  it  may  wish  to  provide  that  the  succession  at  her  death 
should  not  devolve  upon  her  heirs,  as  is  the  case  in 
regard  to  her  stridhana,  but  upon  the  person  who  may  be  the 
next  according  to  the  order  of  degree  in  relationship  to  her 
father.  That  this  is  the  law  which  regulates  the  course  of 
inheritance  may  be  legitimately  inferred  from  the  authorities 
current  in  the  Madras  Presidency,  while  (with  the  exception 
perhaps  of  the  maiden  daughter  who  subsequently  marries 
and  has  male  issue)  it  is  expressly  declared  to  be  so  in  Ben- 
gal; and  surely  it  rests  on  those  who  assert  a  different 
principle,  when  the  succession  has  vested  in  a  married 
daughter  having  male  issue,  to  establish  that  exception  to  the 
generality  of  the  rule. 

43 
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1871/  Whether  or  not  the  inheritance  ever  vested  in  Yell& 

grinioTSf  -^^hmr  does  not  appear  to  me  to  be  of  any  material  oonae* 

^f^^l^*     quenoe,  for  plaintiff's  rights,  if  he  has  any,  though  traceable 

through  her,  are  derivable  from  his  grandfather ;  and  ii^  as 
declared  by  Brihaspati,  a  daughter  is  heir  of  her  father's 
wealth  in  right  of  the  funeral  oblation  which  is  to  be  present^ 
ed  by  the  daughter's  son,  and  if  the  devolution  of  property 
upon  persons  who  are  said  to  be  heirs,  rests  upon  the  spiritual 
benefits  to  be  performed  by  those  heirs,  it  is  difficult  to  see 
why  2nd  defendant  should  be  preferred  to  the  plaintiff. 
Both  minister,  in  an  equal  d^ree,to  the  peaceof  their  departed 
ancestor,  and  if  the  property  could  be  divided  they  would 
share  it  equally.  It  is  not  contended  that  the  rule  of  success 
sion  is  other  than  that  of  the  general  Hindu  Law  which  ob- 
tains in  Southern  India ;  and  as,  therefore,  the  property  is 
capable  of  enjoyment  by  only  one  member  of  the  family  at  a 
time,  it  follows  that  the  succession  to  it  must  be  regulated 
according  to  the  law  of  primogeniture  which  is  also  in  this 
case  in  accordance  with  natural  justice.  In  this  view  of  the 
laWy  therefore,  and  following  the  Urkdd  case  (3 11,  H.  C.  R. 
76),  I  decide  upon  the  first  issue,  that  at  the  death  of  the 
present  lULni,  as  between  the  plaintiff  and  2nd  defendant, 
the  plaintiff  as  the  eldest  of  the  grandsons  has  the  pre- 
ferable right  to  succeed  to  this  zamind&ri. 

The  2nd,  3rd,  and  6th  issues  have  been  abandoned,  and  it 
only  remains  now  to  be  considered  whether  Dorasinga  T^var 
is  entitled  to  any  maintenance.  The  defendants  contend  that 
his  claim  is  banM  by  the  Act  of  Limitation ;  but  I  think 
not,  as  Kattama  Nichlar  did  not  enter  into  possession  till 
1864,  and  the  evidence  shows  that  while  the  2samind4rl  was 
in  the  hands  of  the  usurpers  a  small  monthly  allowance  was 
being  paid  over  to  him.  It  is  true  this  act  of  theirs  is  not 
binding  on  the  R&ai,  but  it  is  manifestly  unjust,  if  the  time 
commenced  to  run  against  him  according  to  the  words  of  the 
13th  clause.  Section  I  of  the  Limitation  Act,  from  1850,  the 
date  of  the  death  of  Angamuttu,  not  to  admit  this  in  the 
computation.  I  think,  therefore,  the  time  must  be  held  to  have 
commenced,  either  fix>m  the  date  of  Kattama's  accession,  or 
from  the  date  of  last  payment,  which  in  neither  case  has  ex*" 
needed  12  years.    Nevertheless  it  does  not  appear  to  me  thai 
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he  is  entitled  to  anything  nnder  Hindu  Law.  Strange  lays  .^il^or 
down  that  the  principle  is  that  whoever  takes  the  estate  of  jt.A.No.  37 
the  deceased,  must  maintain  those  whom  he  was  bound  to  V^^*^^-  _ 
support)  and  the  question  arises  would  the  Istimrar  Zamind&r 
if  he  were  living,  or  his  son  if  he  had  had  one,  be  bound  to 
maintain  Dorasinga  T^var  ?  Morally  perhaps,  if  he  were 
starving,  but  I  think  not  legally,  for  his  mother  as  a  married 
daughter  must  be  considered  as  provided  for,  and  there  is 
some  little  evidence  to  show  that  a  provision  was  made  for 
her  during  her  life -time  and  that  plaintiff  has  his  father^s 
estate  to  live  upon.  The  cases  referred  to  are  not  in  pointy 
and  Mr.  O'Sullivan  admits  that  there  is  no  authority  which 
expressly  provides  for  a  case  similar  to  this  one.  I  am, 
therefore,  of  opinion  that,  though  plaintiff  is  declared  to  be 
the  next  in  succession,  he  has  no  legal  claim  to  be  maintained 
now  out  of  this  inheritance. 

My  decree  therefore  is,  that  as  between  plaintiff  and 
2nd  defendant,  plaintiff  be  declared  the  next  in  succession  to 
the  Shivaganga  xamindirf ;  that  plaintiff's  claim  to  mainte- 
nance and  apartments  be  dismissed,  and  that  he  pay  so  much 
of  his  own  costs  as  may  be  found  due  thereon,  as  well  as 
those  of  the  6th  and  7th  defendants.  The  Ist  defendant  will 
bear  the  remainder.'* 

The  1st)  2nd,  3rd,  4th  and  5th  defendants  appealed  to 
the  High  Court  on  the  following  grounds : — 

1.  Because  the  case  was  one  in  which  no  declaratory 
decree  could  be  pronounced. 

2.  Because  the  declaration  that  the  plaintiff  is  enti* 
tied  to  succeed  to  the  Shivaganga  Zamindarf  on  the  death  of 
1st  defendant,  is  contrary  to  Hindu  Law  and  ought  to  bo 
reversed  and  set  aside. 

3.  Because  the  declaration  ought  to  have  been  in  favor 
of  the  2nd  defendant's  right  to  succeed  to  the  said  Zamin- 
diii  on  the  death  of  the  1st  defendant. 

4.  Or,  if  no  declaration  ought  to  have  been  pronounced 
in  favor  of  the  2nd  appellant,  the  1st,  3rd,  4th  and  5  th  appel* 
lants  submit  that  a  declaratory  decree,  if  any,  ought  to  have 
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1871.       been  pronounced  in  &yor  of  the  Sid,  4t}i  and  6th  appellants, 

k  A.  No.  aV  1^^^^^^  ^^  property  is  stridhanam  in  the  hands  of  the  1st 

o/i87(K     appellant,  and,  as  such,  devolves  at  her  death  on  the  3rd, 

4th  and  6th  appellants,  her  daughters,  to  the  exclusion  <^ 

the  respondent. 

The  Advocate  General,  Mayne  and  Karwndhara  MtMm, 
for  the  appellants,  the  Ist  to  5th  defendants. 

Oovld,  0' Sullivan  and  Rama  Rau^  for  the  respondent, 
the  plaintiff. 

The  Court  delivered  the  following  judgments, — 

SooTLAND,  C.  J. — This  is  an  appeal  by  the  1st,  2nd, 
3rd,  4th  and  5th  defendants  from  the  decree  of  the 
Civil  Court  of  Madura  declaring  the  plaintiff  Dorasinga 
T^var  to  be,  preferably  to  the  2nd  defendant^  the  reversion- 
ary heir  to  the  zamind&ri  of  Shivaganga  with  its  appurte- 
nances on  the  death  of  the  let  defendant  the  present  Zamin- 
d&mi,  but  dismissing  his  claim  to  an  annual  allowance  for 
maintenance  and  to  the  use  of  apartments  in  the  zamindsri 
^  Palace,  and  adjudging  the  1st  defendant  to  pay  the  plain- 
tiff's costs,  except  so  much  of  the  amount  as  was  apportion- 
a^ble  to  his  unsuccessful  claim. 

The  grounds  of  appeal  relied  upon  are — That  the  plaintiff 
could  not  maintain  the  suit  for  a  declaration  of  his  right  to 
be  the  next  successor.  But  if  the  suit  was  maintainable, 
the  decree  ought  to  have  declared  either  that  the  1st  defend- 
ant's son  (2nd  defendant)  had  the  preferable  right,  or  that 
the  zamind4ri  was  stridhanam  property  of  the  1st  defend- 
ant, and  that  her  daughters  (3rd,  4th  and  5th  defendants), 
therefore,  were  her  rightful  successors. 

There  is  happily  no  dispute  as  to  the  important  facts  of 
the  case.  Dorasinga  T&var,  the  plaintiff,  is  the  eldest  surviv- 
ing son  of  Yella  N^hi&r  the  only  daughter  of  the  Istimrk 
Zamindar  by  his  senior  wife.  The  1st  defendant,  the  Zamin- 
'd&mi,i8  the  youngest  of  his  two  daughters  by  his  3rd  wife. 
He  had  also  a  daughter  by  his  2nd  wife  and  another  by  his 
6th  wife.  When  the  1st  defendant  obtained  possession  of 
the  zamindiri  xmder  the  order  of  Her  Majesty  in  Council 
establishing  the  right  of  the  daughters  of  the  Istimr&r  Za^ 


KATTAMA  NA'CHIA'B  V.  DORASINQA  TE'vAR.  329 

uund4r  to  succeed  to  the  zamindiri  on  the  death  of  bis  sur*    ^^J^'^ 

October  27. 

viviog  widow  ADgamuttu  N^Lduir,  but  without  prejudice  ji,  ^  No.  87 

to  the  rights  of  the  Ist  defendant  and  her  sisters  mterae,     ^^  ^^^^-  - 

she  was  the  only  survivor  of  the  Istinur&rZamindir's  five 

daughters.    The  phdntifiTs  mother  and  the  daughter  by  the 

6  th  wife  predeceased  Angamuttu,  and  the  daughter  by  the  2nd 

wife  and  the  1st  defendant's  uterine  sister  survived  Angamuttu» 

the  former  twelve  years  and  the  latter  two  years.    Beside 

the  plaintiff's  mother  the  Ist  defendant's  uterine  sister  was 

the  only  one  of  the  deceased  daughters  who  had  issue,  and  her 

only  child  (a  son)  died  issueless  some  years  before  the  1st 

defendant  had    established    her  right   to  the  zamindiri. 

Before  Angamuttu's  death  the  Ist  defendant  was  twice  mar^ 

ried,  and  it  is  admitted  on  both  sides  that  the  marriages 

were  proper  by  the  custom  of  the  Maxavar  caste,  to  which 

the  family  belong,  and  were  both  valid.    The  3rd  defendant 

is  the  only  child  by  her  first  husband,  and  the  2nd,  4th  and 

5th  defendants  are  her  sons  and  daughters  by  her  2nd  hus* 

band.    Both  her  husbands  are  dead. 

I  am  of  opinion  that  the  first  groand  of  objection  can- 
not be  supported.  It  has  been  decided  by  this  Court  that 
the  rule  of  the  Equity  CSourts  in  England  is  not  applicable 
to  declaratory  suits  here,  and  it  is  now  settled  that  a  suit 
praying  nothing  more  than  a  declaration  of  title  is  main- 
tainable imder  the  15th  Section  of  the  Ck>de  of  Civil  Proce- 
dure, although  no  consequential  relief  be  grantable  upon  the 
declaration,  if  a  good  ground  for  seeking  the  protection  of 
such  a  suit  is  shown  to  exist.  There  have  be^i  several 
decisions  on  the  point,  that  in  the  case  of  K<xryan  v.  DoddcUi 
and  athers,^^  decided  on  the  4th  of  August  last,  being 
the  most  recent ;  and  their  combined  effect,  I  think,  is  to 
establish  that  a  suit  for  a  declaration  of  title  without  any 
consequential  relief  will  not  lie  upon  the  mere  ground  of 
denial  or  slander  of  a  person's  title,  or  the  apprehension  of 
a  hostile  claim  at  some  future  time.  To  suj^rt  such  a  suit 
there  must  appear  to  have  been  some  act  dcme  which  had 
worked,  or  was  likely  to  cause  injury,  or  serioas  prejudice  to 
the  plaintiff's  alleged  title  ;  and  in  the  present  case  I  think 

that  ground  does  appear.    It  appear  that  the  1st  defend^ 

(a)  See  p.  307  of  this  Volume 
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1871.  ant,  favouring  the  2nd  defendant's  title,  and  concerting 
xrA.  1^0,  87  '^'^th  him  in  opposition  to  the  plaintiff,  had  employed  an  agent 
'  ^f  ^^^^'  and  executed  a  Power  of  Attorney  to  him  for  the  purpose 
of  assisting  the  2nd  defendant  to  possess  himself  of  the 
izamind&ri  and  withhold  possession  after  her  death.  This, 
"without  reference  to  the  other  acts  alleged,  is  sufficient 
io  show  an  extreme  determination  of  hostility  towards  the 
plaintiff;  and  there  can  be  no  doubt,  I  think,  that  serious 
injury  to  the  plaintiff's  right  is  the  probable,  if  not  certain 
result  of  the  opposition  thus  begun.  The  plaintiff  therefore 
had,  in  my  opinion,  a  right  to  institute  the  suit. 

• 

Then  as  to  the  substantial  objection  to  the  declaration 

made  by  the  decree :  the  first  question  to  be  considered  is 
whether,  when  paternal  property  descends  to  the  survivors 
or  survivor  of  several  daughters,  the  sons  of  all  the  daughters, 
or  only  the  son  or  sons  of  the  daughter  or  daughters  in 
.whom  the  property  vested,  are  or  is  entitled  to  succeed  as  the 
heir  or  heirs  of  their  grand&ther.  If  all  the  sons  are  entitled 
it  ia  not  a  defect  in  the  plaintiff's  claim  that  his  mother 
pre-deoeased  Angamuttu,  and  the  plaintiff  has  been  rightiy 
declared  to  be  the  next  heir  to  the  zamindarl  in  preference  to 
the  2nd  defendant,  the  succession  being  governed  by  the  law 
.of  primogeniture.  On  this  question  the  learned  Counsel  for 
.the  appellants,  taking  the  rule  of  law  to  be  that  daughters 
•  who  succeed  as  a  class  to  paternal  property  take  a  joint-estate 
with  benefit  of  survivorship,  and  that  on  the  death  of  the 
last  survivor  their  sons  take  per  capita  as  next  heirs  of  their 
grandfather,  have  argued  that  the  reason  of  the  rule  is  the 
^^pability  of  daughters  to  procreate  sons,  who,  being  equal  to 
(Son's  sons  as  offerers  of  the  most  effectual  funeral  oblations 
io  the  spirit  of  their  deceased  grandfather,  are  through  their 
mothers  his  immediate  male  heirs ;  that  the  succession  under 
the  rule  must  be  understood  to  pass  from  and  through  the 
daughters  or  survivor  of  the  daughters  in  whom  the  property 
actually  vested  to  their  or  her  son  or  sons,  to  the  exclusion  of 
.the  sons  of  other  daughters,  and  that  the  2nd  defendant 
therefore  was  the  next  successor.  The  learned  Counsel  on 
Jthe  other  side  affirming  that  daughters,  like  widows  and  a 
mother,  succeed  l^y  positive  law  to  only  a  life  interest  iu 
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paternal  property,  contended  that  the  hereditary  right  to    ^  ^871, 

,  iii-i  <i.         ii*  i»       October  27. 

It  passes  not  through  the  daughters,  but  directly  from  their  jg.^.  ^r^,  -^i' 
father  to  his  grandson  or  grandsons,  or,  in  default  of  a  grand-     ofi^io* 
son,  to  his  next  sapinda,  subject  to  the  daughter's  life  interest, 
and  that,  therefore,  the  plaintiff,  as  the  eldest  grandson,  was 
the  heir  entitled  to  succeed  on  the  death  of  the  1st  defendant. 

There  is  no  doubt,  I  apprehend,  that  as  to  the  estate 
which  daughters  take  by  succession  when  there  is  a  son  to 
inherit,  the  view  of  the  law  presented  by  the  positions  ad- 
vanced on  both  sides  is  correct  It  appears  to  me  also  that 
the  law  is  the  same  when  there  is  no  grandson,  as  put  on 
behalf  of  the  respondents^  but  that  is  not  a  point  which  it 
is  necessary  to  consider.  I  think  it  clear,  too,  that  as  respects 
the  reason  upon  which  the  law  rests,  the  argument  on  behalf 
of  the  appellants  is  supported  by  the  weight  of  the  authorir 
tative  texts  and  commentaries  of  the  Benares  and  Bengal 
Schools;  although  the  schools  differ,  perhaps,  as  to  the 
extension  of  the  reason  to  the  exclusion  of  barren  and  sonless 
widows.  See  Smriti  Chandrica  (Krishnasawmy's  ti*ansla- 
-tion)  Chap.  11,  Sec.  2,  SI,  10 ;  Ddya  Krdma  Sangraha,  Chap. 
1,  Sec.  3 ;  Ddyabhdga,  Chap.  11,  Sec.  2 ;  1  Stm :  H.  L.  138.  In 
Chap.  2,  Sec.  2  of  the  Mitdkehard,  which  treats  of  the  right  of 
daughters  to  inherit,  this  reason  is  not  explicitly  declared^ 
but  it  is,  I  think,  implied,  and  nothing  found  in  Sec.  1  of  the 
same  Chapter,  in  which  the  applicability  of  the  like  reason  to 
the  right  of  widows  to  succeed  is  controverted,  seems  to  me 
to  go  beyond  refuting  the  generality  of  the  reason.  Since, 
at  all  events,  the  far  distant  time  when  the  reprobated  and 
obsolete  practice  of  appointing  another  to  tyeget  issue  on  the 
widow  existed,  her  right  of  succession  appears  to  have  rested 
upon  her  own  competency  to  make  sacrificial  offerings  to  her 
husband's  spirit,  which  are  declared  to  be  only  less  efficacious 
than  that  of  sons. 

Consistently  with  this  reason  the  same  authorities 
establish,  I  think,  that  when  the  sons  of  daughters  succeed  tp 
the  property  of  their  grandfather  they  take  by  direct  right 
of  succession  as  being  his  nearest  heirs,  like  the  sapindas  of 
&  man  succeeding  to  his  property  on  the  death  of  his  widow 
but  per  ca/pita.    The  rule  of  succession  exists  as  laid  down  iu 
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^71.  the  Ddydbhdga,  "  k  fortiori  in  the  caae  of  the  daughter  and 
A,  A.  lio.  37  "  grandson  whose  preteDsions  are  inferior  to  the  wife's"  (See 
O/1870.  ijgQ  lY^Q  Mddhaviya  Commentary  by  Mr.  Bamell»  p.  26} :  and 
it  rests  upon  the  great  principle  of  the  entire  Hindu  Law  of 
succession  to  property,  that  nearness  in  regard  to  the  attri- 
buted capacity  and  sacred  duty  to  confer  spiritual  benefits 
by  the  offering  of  funeral  oblations  either  immediately  or 
mediately,  confers  the  right  to  inherit  temporal  wealth. 
Now  it  is  beyond  question  that  all  sons  of  daughters  are  ac- 
counted to  possess  the  virtue  to  confer  such  benefits  with 
like  efficacy.  The  general  ordinance  declared  is  that "  in 
''regard  to  the  obsequies  of  ancestors  daughter's  sons  are 
'  considered  as  son's  sons."  Mitdkahard,  Chap.  2,  Sec.  3,  SL  6 ; 
Smriti  Ch4mdrica,  Chap.  11,  Sec.  2.  SL  10  ;  the  Mddhavi- 
ya Commentary,  SI.  37.  In  principle  then  the  law  doea 
not  admit  of  the  succession  of  some  of  the  sons  of  daughters 
to  the  exclusion  of  the  others^  and  I  do  not  find  anything 
expressed  in  the  texts  or  commentaries  of  the  school  of  law 
which  prevails  in  liadras  giving  support  to  the  contention 
of  the  learned  Counsel  for  the  appellants  on  this  point 

The  rule  laid  down  in  the  DdyaVhdgat  Chap.  11,  Sea  2, 
SL  30,  and  the  Ddya  Krdma  Sangraka,  Chap.  1,  Sec.  3,  SL 
3,  that  married  sisters  succeed  after  the  paternal  property  bad 
vested  in  a  maiden  daughter,  only  on  her  death  without 
issue,  appears  to  be  the  single  rule  which  favors  the  exclusive 
succession  of  the  sons  of  a  daughter  in  whom  the  paternal 
property  actually  vests.  Mr.  Macnaghten,  in  his  *'  Principles 
of  Hindu  Law,'*  states  as  a  settled  distinction  between  suc- 
cession of  maiden  and  married  daughters  according  to  the 
law  of  Bengal,  that  if  the  former  marry  and  die  leaving  sons 
and  sisters  or  sister's  sons,  her  sons  alone  take  to  the  exduaion 
of  the  sisters  and  their  sons.  But  he  adds  "  this  distinction 
does  not  seem  to  prevail  any  where  but  in  Bengal."  At 
present  I  have  a  strong  impression  that  the  Hindu  Law 
governing  here  does  not  recognize  such  a  distinction,  but 
assuming  the  law  to  be  the  same,  I  do  not  see  that  the  case 
of  the  appellants  would  be  aided  even  if  the  vesting  of  the 
property  in  the  surviving  daughters  be  taken  to  have  rela* 
tion  back  to  the  death  of  Angamuttu,  for  before  that  event 
the  1st  defendant  had  been  twice  married* 
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Some  stress  was  laid  by  Mr.  Mayne  on  translated  ^^'^^ 
passages  from  the  Sarcmoaii  VUdsa,  a  treatise  described  as  iri7No:rt 
similar  to  the  SmrUi  Chandrioa,  and  of  some  authority  in  ^f^^'^^- 
Madras,  as  upholding  the  position  that  spns  of  a  daughter 
succeeding  to  the  possession  of  paternal  property  are  in  a 
better  position  as  heirs  than  the  sons  of  her  sister.  The 
passages  are  fiilly  set  out  in  the  judgment  of  the  Civil  Judge, 
and  they  do  not  appear  to  me  to  have  a  bearing  in  that  way. 
They  refer  to  the  subject  of  obstructed  and  unobstructed 
heritage,  and  point  out  generally  that  the  descent  of  paternal 
property  to  daughters  is  one  of  the  instances  in  which 
obstructed  heritage  takes  place,  but  it  becomes  unob- 
structed instantly  on  the  descent  if  there  are  daughters' 
sons,  because  of  the  sons'  rights  as  heirs  of  their  grand- 
father attaching  at  the  very  moment  of  the  vesting  of 
the  property.  In  effect,  as  it  seems  to  me,  that  the  heritage 
is  unobstructed  when  there  is  male  issue  of  any  daughter, 
because  the  rights  of  such  issue  as  heirs  exist  simulta- 
neously with  the  interest  of  the  daughters.  There  is  no  al- 
lusion to  a  preferential  right  of  the  sons  of  any  one  daughter, 
and  nothing  expressed  is  inconsistent  with  the  sons  of 
several  daughters  sharing  the  inheritance. 

For  these  reasons  I  am  of  opinion,  that  unmarried  or  mar- 
ried daughters,  on  whom  as  a  class  paternal  property  devolves, 
take  a  joint-life  interest  with  rights  of  survivorship, — that 
the  estate  of  inheritance  passes  firom  their  fietther  to  the  sons 
of  all  the  daughters  as  his  nearest  heirs  ;  and  that,  on  the 
death  of  the  last  surviving  daughters,  the  sons  take  the  pro- 
perty equally ;  and  consequently,  that  the  plaintiff,  being  the 
eldest  surviving  grandson  of  the  Istimrir  ZamindSr,  is  the 
heir,  having  the  right  to  succeed  to  the  property  in  dispute 
on  the  death  of  the  Zamindarni,  the  1st  defendant. 

With  respect  to  the  2nd  question  raised  by  the  appel- 
lants' objection  to  the  declaration  of  the  plaintiff's  right, 
whether  the  zamindtlri  is  the  stridhanam  property  of  the 
Ist  defendant,  I  need  not  add  anything,  as  my  conclusion  on 
the  first  question  is  obviously  decisive  of  it.  But  I  ought  per- : 
haps  to  say  with  reference  to  the  arguments  (contradictory 
to  those  on  the  first  question)  advanced  on  behalf  of  the  ap- 

44 
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OcubI^2i.  P^^^**>  *^*^*  ^^^  authoiitieB  do  not,  I  think,  present  any 
mTaTn^TW ground  for  them.  There  are  some  texts  and  comments  re- 
— ^^^  '^  cognizing  as  stridhanam  paternal  property  devolving  on  a 
daughter,  but  they  appear  to  me  to  relate  only  to  an  appoint- 
ed daughter  who  was  declared  to  become  by  the  appoint- 
ment the  third  description  of  son. — MUdkshard,  Chap,  1^ 
Sea  11,  SI.  13  and  Chap.  2,  Sec  2,SL  5.  Ddydbhdga,  Cha,f. 
11,  Sea  2,  SL  10, 16 — ^and  they  are  of  no  force  now,  the  ap- 
pointment of  a  daughter,  like  that  of  a  widow,  having  become 
obsolete  as  to  other  daughters. 

I  can  find  no  recognition  of  a  similar  kind,  and  it  is 
expressly  declared  in  the  same  section  of  the  Ddyahhdga,  SL 
30,  and  in  the  Ddya  Krdma  SaTtgraha,  Chap.  1,  Sec.  3,  that 
paternal  property  does  not  become  their  stridhanam,  and  in 
the  passages  cited  from  the  Vildaa  MUroddya  the  contrary 
position  is  refuted. 

The  comments  in  the  MUdkahard,  Chap.  2,  Sec.  2,  and 
l^e  Mddhaviya,  SI.  34,  on  the  text  of  Gautama  declaring  a 
woman's  peculiar  property  to  belong  to  her  daughters,  to  the 
effect  that  it  is  equally  applicable  to  paternal  property,  import, 
I  think,  merely  that  such  property  devolves  on  daughters. 

The  fundamental  principle  of  the  law  of  sutscession,  too, 
is  adverse  to  the  contention  of  the  appellants,  for  if  pater- 
nal property  passing  to  a  daughter  were  to  become  her 
stridhanam  the  succession  would  pass  away  from  those  who 
were  the  nearest  heirs  by  virtue  of  their  capacity  to  offer 
oblations  to  the  la8t  male  owner. 

On  these  grounds  I  am  of  opinion  that  the  decree  of  the 
Civil  Court  is  right  and  should  be  afBrmed,  but  without  costs. 

HOLLOWAT,  J. — There  are  three  points  nosed  by  the 
appeal 

1.  Was  this  a  case  for  a  declaratory  decree  ? 

2.  Will  an  estate  which  has  passed  to  a  daughter  de- 
scend to  her  children  to  the  complete  exclusion  of  the  chil- 
dren of  another  daughter  who  was  dead  at  the  grandfather's 
death,  but  who  if  alive  would  have  succeeded  ? 
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3.    Is  the  question  to  be  decided  in  fevor  of  the  appel-    ^ J^j^Jg^ 
Iant»  because  the  property  has  descended  to  a  woman  and  ifl  MTaTNoTsi 
thereby  stridhanam  ?  ^/^^^^- 

When  once  the  doctrine  of  the  English  Courts  as  to  de* 
claratoxy  decrees  is  abandoned,  I  can  scarcely  conceive  a  case 
more  fit  for  one  than  the  present.  The  title  is  likely  to  be* 
come  obscured  by  lapse  of  time,  the  point  of  law  is  a  doubt- 
ful one,  there  was  no  admission  of  the  pedigree  until  the  case 
was  about  to  be  tried. 

It  certainly  seems  to  me  that  the  quieting  of  doubtful 
titles  is  a  better  reason  for  such  a  suit  than  the  fact  of 
alienations  having  been  made. 

The  peril  from  the  disappearance  of  testimony  in  these 
cases  18  that  of  the  defendant,  not  of  the  plaintiff  and  rever- 
sioner. Many  suits  much  more  objectionable  than  this  have 
been  permitted,  and  I  see  no  reason  to  doubt  that  this 
should  be. 

On  the  second  question  I  shall  not  unnecessarily  repeat 
the  authorities  embodied  in  the  elaborate  judgment  of  the 
Civil  Judge,  but  shall  content  myself  with  stating  what  I 
consider  to  be  the  effect  of  those  quoted  by  him  and  those 
addressed  to  us  in  this  argument.  The  propositions  asserted 
on  the  side  of  the  appellant  are :— The  right  of  daughters 
to  succeed  at  all  is  in  consequence  of  the  anticipated  merit 
of  the  production  of  sons.  Where  several  take  as  a  class  they 
take  jointly  with  benefit  of  survivorship.  Where  the  whole 
vests  in  one  to  the  exclusion  at  the  others  in  anticipation  of 
getting  a  son  and  that  son  is  got,  the  whole  vests  in  that  son 
to  the  exclusion  of  the  sons  of  the  other  daughters,  and — ap- 
plying the  proposition  to  the  present  case — the  plaintiff's 
mother  was  dead  and  it  vested  in  the  mother  of  defendant : 
the  death  of  the  present  holder  will  not  let  in  the  plaintiff 

The  proposition  asserted  on  the  other  side  was :— In  the 
Hindu  law  females  occupy  a  dependent  position,  they  never 
inherit  except  in  particular  circumstances,  and  take  only  a 
life-estate;  the  rightof  succession  is, therefore,  not  to  be  traced 
from  them  but  from   the   grandfather,  and    the  question 
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0  J<5S^'s7     *^^*y*  ^  ^^^  would  have  been  his  heir  if  no  daughter  had 
i.  A,  No.  87  interpoeed*    The  application  was — if  no  daughter  had  sur- 
^■^'^^Pv-  vived,  the  eldest  grandson  (the  plaintiff)  would  have  succeed- 
ed, and  it  can  make  no  difference  that  the  surviving  daugh- 
ter has  interposed. 

I  am  unable  to  see  in  any  of  the  passages  the  least  sup- 
port for  the  proposition  for  which  they  were  quoted  on  be- 
half of  the  appellant.  Ddyabhdga,  Chap.  XI.  Sec  IL  15, 30,  is 
dealing  with  the  passage  of  Manu  which  permits  the  husband 
to  take  what  has  vested  in  his  wife  and  applies  to  the  case  of 
the  appointed  daughter,  and  the  second  passage  has  the 
same  bearing.  It  further  shows  that  the  heirs  are  to  be 
sought  by  proximity  to  the  grandfiither  and  not  to  the 
daughter,  and  the  argument  a  fortiori  from  the  case  of  the 
widow  is  certainly  adverse  to  the  contention  for  which  it 
was  quoted*  Chap.  1,  §  10,  SL  3  of  the  MUdJcdiard  applies 
to  the  son  of  two  fiithers.  The  language  of  the  whole  sec- 
tion shows  the  struggle  of  the  commentator  to  get  rid  of  the 
texts  which  allowed  of  getting  by  appointment.  The  pas- 
sage from  the  Saraavxxti  VUdsa  is  more  than  ordinarily  ob- 
scure, arising,  it  is  very  probable,  from  the  arbitrary  correc- 
tion of  corrupt  manuscripts  Its  meaning  seems  merely  to 
be  that  the  course  of  the  descent  is  certain  in  some  cases ; 
that  where  it  has  vested  in  daughters  it  is  not  so  until  the 
birth  of  e<ms.  It  says  nothing,  however,  as  to  the  question 
of  what  son  is  to  succeed,  and  still  less  in  the  case  of  an  im- 
partible estate  vesting  not  jointly  in  all  the  daughters.with 
equal  claims,  but  in  one  of  them,  that  it  will  go  to  her  son 
only.  In  my  opinion  the  question  can  only  be  solved  and  may 
be  certainly  solved  by  a  recurrence  to  the  principles  of  the 
law,  and  more  especially  to  the  principle  upon  which  daugh- 
ters inherit  at  alL 

In  all  cases  in  which  the  doctrines  of  one  system  of  law 
are  to  be  applied  by  lawyers  of  another,  there  is  imminent 
risk  of  uneonsciously  reasoning  upon  motives  whoUy  foreign. 
This  is  true  of  the  laws  of  men  whose  view  of  human  rela- 
tions is  fairly  similar.  It  is  so  with  the  law  of  the  Bomans 
and  Qenuans.  Still  greater  the  risk  where  the  view  is  wholly 
different. 
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The  intenBixiable  disputes  as  to  the  qqaDiity  of  the       i87i. 
widow's  estate  and  the  talk  of  fall  owners,  vesting,  heritable  jj,  .4.  no.  87 
blood,  whether  the  descent  is  to  be  reckoned  from  the  last     ^f^^"^^- 
male  owner  or  the  person  last  seized,  present  questions 
wholly  insoluble  because  they  are  questions  without  corres- 
pondent ideas  in  the  Hindu  Law  of  Inheritance.  The  Hindu 
law  like  the  Hindu  cosmogony  and  the  Hindu  history  knows 
nothing  of  individuality. 

As  Oriental  history  is  well  said  to  be  ''  a  compressed 
'*  and  compacted  substance,  an  undismembered  unity  with- 
^  in  which  disturbers  have  not  yet  appeared  and  individu« 
''  ality  has  not  begun  to  live  its  life,"~so  the  leading  fea- 
ture of  its  earliest  written  rule  is  "  that  the  whole  of  Indian 
"  life  in  its  essential  relations  is  knitted  to  another  world 
**  above  and  beyond  itself,  by  no  means  carries  its  end  or  its 
*'  satisfaction  in  itself.  As  Indian  philosophy  strives  before 
*'  all  things  to  bind  the  individual  human  spirit  with  the 
"  original  godlike  one,  so  the  written  law  orders  the  life  re* 
"  lations  of  this  world  for  the  ends  of  the  other,  and  the  very 
''  godlike  which  the  Hindu  sees  pantheistically  in  the  world 
"  as  totality  nevertheless  gives  to  the  life  that  is  and  its 
^  essential  (mLinanoes,  e^  g,  marriage,  no  godlike  import  and 
"  sanctity,  but  merely  invites  the  striving  after  intimate 
"  union  with  the  primal  one  (ur-einen.)"* 

The  law  of  inheritance,  as  predominantly  marriage  also, 
has  an  essential  relation  to  the  offerings  to  the  dead.  Oans 
(L  251)  has  rightly  brought  forward  this,  and  hence  names 
the  Hindu  Law  of  Inheritance  "  a  law  of  inhmtance  of  the 
offerings  to  the  dead."  **  Within  the  two  laws,  that  of  the 
principal  and  that  of  the  collateral  offerings,  the  same  system 
of  arrangement  appears  as  is  shown  as  the  necessary  succes- 
sion of  stages  of  the  worship  of  the  dead.  First  come  the 
worshippers  and  the  providers  of  the  principal  offering  to 
the  dead.;  hence  the  descendants  to  the  great  grandson* 


*  This  passage  from  Ahien's  Encyolopo^dia  203.  All  th»  other  quo- 
tations wMohl  make  are  either  fW>m  him  or  from  the  great  work  of  Gans, 
**  Das  Erbrecht  in  Weltgescbiehtliehe  Entwiddimgi*  Aa  English  reader 
may  be  permitted  to  regret  the  Hegelian  terminology  in  lAieh  this  great 
lawyer  couches  hb  deductions. 
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1871.       Here  also  the  right  of  repreRentation  prevails  because  among 
A.  A.  No,  Hf  ^  'unyrahippsra  there  ia  no  nearer  viho  shatdd  exclude  the 
^fi^70.     more  remote" 

''  Then  follow  those  through  the  medium  of  whom  such 
worshippers  are  produced  and  can  be  gained  for  the  deceas- 
ed, hence  the  wife  and  the  daughter.  They  inherit  not  by 
force  of  a  worth  which  is  their  own,  as  members  of  the 
&mily  and  nearly  related,  but  because  (hey  are  the  paeeive  in- 
strumerUa  of  providing  au4ih  worAifpera  for  ike  deceaaed. 
Last  of  all  follow  the  inh^nfam  of  the  third  relation,  i.  e. 
those  who  are  connected  with  the  deceased  as  companions 
of  a  common  worship.  Where,  howeT«r»  no  further  offering 
is  to  be  brought,  the  right  of  inheritance  itself  disappean. 
The  bringers  of  water  offerings,  Yedas  reading  Brahmins 
and  the  King  follow." 

I  regard  this  statement  of  the  principle  of  the  Hindu 
Law  of  Inheritance  to  be  absolutely  correct.  As  the  Roman 
private  law  is  distinguished  and  partially  disfigured  by  the 
prominence  given  to  the  individual  will,  so  is  the  Hindu,  in 
each  case  springing  from  the  spirit  and  views  of  life  of  the 
people,  characterized  by  the  entire  sinking  of  the  individual^ 
by  the  contemplation  of  the  world  as  a  unity,  of  the  family 
as  unity  in  multiplicity  having  no  place  whatever  for  indi- 
vidual rights,  by  regarding  the  individual  himself  as  a  mere 
link  in  a  chain,  and,  if  the  repository  of  rights,  simply  so  be- 
cause also  the  necessary  performer  of  duties.  Even  in  disso- 
lution by  which  sacred  rites  are  multiplied,  and  this  is 
Mann's  reason,  there  can  scarcely  be  said  to  be  severance, 
for  the  possibility  of  complete  reunion  is  always  regaided. 
That  this  is  the  leading  thought  pervading  the  whole  Hindu 
law  it  seems  to  me  impossible  to  doubt. 

Sir  T.  Strange  (p.  139)  says  that  the  Mitdk^uird  repu* 
diates  the  notion  of  women  only  succeeding  through  males, 
and  he  quotes  for  this  Chap.  II.  Sec.  2,  SI.  3,  where  Katyiyana 
speaks  of  the  succession  of  the  widow  and  daughter.  This 
succeeding  through  males  is  merely  the  unconscious  applies- 
tion  by  the  English  lawyer  of  the  principles  of  his  own  law. 
There  is  no  succession  through  any  one  in  Hindu  law,  andin 
SI.  6  of  the  same  section  the  author  quotesYishnu  re^asserting 
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the  principle  upon  which  all  inheritance  depends. — ''Let  that       i87l. 
son  give  the  funeral  oblation  and  possess  the  inheritance."  .^  ' 

Now  a  principle  of  law,  as  contradistinguished  from  mere     q/isto. 
propositions,  is  the  leading  thought  upon  which  the  single 
proposition  or  entire  institutions  of  law  are  based.    The  pro- 
positions ought  to  be  deducible  from  it^  and  trying  the  prin- 
ciple by  this  test  it  seems  to  me  that  it  bears  it 

If  there  existed  representation  in  Hindu  law  and  the 
units  were  more  than  the  mere  passive  agents  of  a  work  in 
which  their  own  individual  existence  has  no  place,  it  would 
be  impossible  to  explain  why  the  desc^it  should  stop  at  the 
great  grandson  in  the  male  line  and  at  the  grandson  in  the 
female.  That  it  is  said,  somewhere,  that  in  the  son  the  whole 
body  and  in  a  daughter  half  the  body  of  the  father  survives, 
may  perhaps  be  a  fanciful  mode  of  expression  accounting  for 
the  descent  stopping  a  step  earlier  in  the  case  of  the  female 
line. 

I£  vesting  could  have  any  influence  in  determining  the 
right  to  property,  it  would  be  impossible  to  account  for 
grandsous  coming  in  when  the  property  never  vested  in  the 
son,  for  the  son  of  the  lunatic,  idiot  or  leprous,  taking  when 
his  father  never  could. 

On  this  principle  alone  can  the  symbolical  begetting 
and  begetting  by  attorney  be  explained,  and  most  of  the 
passages  which  appear  to  put  inheritance  upon  some  other 
principle  owe  their  rise  to  the  desire  to  get  rid  of  reasoning 
which  would  seem  to  authorize  practices  which  time  and 
change  of  manners  had  rendered  repugnant  to  the  writer. 

The  Hindu  commentator  did  not  recognize  what  legal 
science,  where  there  is  science,  has  now  recognized ;  that  a 
principle  of  law  is  still  living  though  time  bas  by  abolishing 
certain  deductions  destroyed  its  logical  symmetry,  that  prac- 
tical lawyers  often  apply  with  great  certainty  principles  of 
which  they  are  unconscious,  and  that  many  of  the  principles 
of  a  law  are  never  to  be  discovered  untU  itself  has  passed 
away. 

The  principle  is — enquire  the  degrees  in  which  the  duty 
of  the  sacrifice  attaches  and  you  find  the  order  of  inheritance. 
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qJ^'^  '^^^  ^0  dsoghter's  sodji  are  entitled  the  express  texts  state  : 
JL  A.  N:  S7  ^hat  there  have  heen  disputes  whether  the  sons  do  not  come 
^  ^^^^'  in  even  before  the  daughters  is  also  clear.  That  the  inter- 
position of  the  daughter  between  the  grandson  and  her  son 
was  perhaps  originally  an  anomaly,  but  that  interposition, 
as  is  plain  when  onoe  we  have  cleared  our  minds  of  foreign 
ideas,  cannot  affect  the  order  of  descent  The  daughters  ex- 
clude all  dan^tw's  sons,  but  the  offerers  of  the  funeral  cake 
are  the  sons^  and  they  by  virtue  of  that  offering  clearly  take 
after  the  interposition :  that  one  daughter,  as  in  this  case, 
comes  in  because  of  the  death  of  plaintiff's  moth w,  can  make 
no  difference.  At  her  death  if  the  estate  were  partible  the 
principle  of  thelawand,a8  Ithin1c,theexpres8text  wouldbring 
in  all  the  sons  of  all  the  daughters  jointly.  The  fiict  that  it 
is  impartiUe  gives  the  plaintiff,  the^elder,  the  preferable  title ; 
but  only  because  it  has  been  settled  by  custom  that  the  es- 
tate is  not  divisible,  and  where  there  b  not  divisibility  the 
same  custom  has  settled  that  the  elder  comes  before  the 
younger.  These  sons  are  sapindas  and  they  are  the  class 
who  succeed  after  daughters. 

On  the  question  whether  property  coming  to  women  by 
inheritance  is  stridhanam  or  not^  I  do  not  consider  it  of  the 
least  consequence  for  the  decision  of  this  case  to  determine. 
By  calling  it  stridhanam  we  should  not  be  in  the  least 
assisted  to  the  solution  of  the  order  of  its  transmission,  for  the 
various  sorts  of  stridhanam  are  transmitted  in  very  various 
ways.  With  respect  to  property  of  the  grandfather  which 
has  passed  to  daughters  because  they  have  generated  or  may 
generate  sons,  it  is  clear  that  it  passes  after  the  interposition 
to  daughters'  sons.  Whether  it  is  properly  called  stri- 
dhanam,or,as  the  judgdaent  of  thisCourt  decidedi  improperly 
so  called,  makes  not  a  shade  of  difference*  Whichever  it  is 
the  order  of  its  descent  is  settled  consentaneously  by  those 
who  assert  and  those  who  d^iy  it  to  be  so.  I  will  shortly 
sum  up  the  grounds  upon  which  I  oome  to  the  conclusion 
that  the  decree  of  the  Civil  Judge  ought  to  be  aflirmed. 

1.    The  principle  of  the  law  is  to  determine  the  descent 
by  the  nearness  or  remoteness  of  connexion  with  the  offering  ; 
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there  is  no  taking  by  or  through  or  by  virtue  of  any  indi-       ^l^^'on 
vidual,  the  only  effect  of  relationship  is  to  connect  with  that  a  a.  NoTzf 
offering;  the  very  name  Sapinda  is' the  clearest  etymological     ^"^  ^^*^' — 
proof  of  the  predominant  notion. 

2.  That  this  principle  is^the  reason  for  the  daughters 
taking  at  all. 

3.  That  neither  in  this  nor  in  any  other  case  has  what 
is  called  vesting  the  slightest  influence  ;  the  very  notion  of 
heritable  blood  is,  as  applied  to  Hindu  law,  meaningless. 

4.  The  principle  of  the  law  is  the  only  safe  ground  for 

deducing  a  rule  of  descent ;  the  attempt  to  argue  from  sub- 
ordinate propositions  will,  as  the  cases  show,  lead  to  a  depar- 
ture widex  and  wider  from  the  real  reason  of  the  law. 

In  this  suit  for  a  declaratory  decree,  I  think  that  there 
should  be  no  costs  on  either  side. 

I  must  be  allowed  to  add  that  I  foel  the  grotesque  absur- 
dity^ of  applying  to  these  Maravars  the  doctrine  of  Hindu 
Lav.  It  would  be  just  as  reasonable  to  give  them  the  bene- 
fit of  the  Feudal  Law  of  real  property.  At  this  late  day  it  is 
however  impossible  to  act  upon  one's  consciousness  of  the 
absurdity.  I  would  not^  however;  be  supposed  to  be  uncon- 
scious of  it 

Appeal  dismiseed. 
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Appellate  JtuiSOiction.  (a) 

Criminal  Megvlar  Appeal  JVb.  187  of  1871. 
The  Queen  against  Ross. 

To  establish  the  offence  of  giving  false  evidence  direct  proof  of  the 
falsity  of  the  statement  on  which  the  perjury  is  assigned  is  essential 
But,  as  legitimate  evidence  for  this  purpose,  the  law  makes  no  distinction 
between  the  testimony  of  a  witness  directly  falsifying  such  statement 
and  the  contradictoxy  statement  of  the  person  chaiged,  although  not 
made  on  oath.  Such  a  statement  when  satisfactorily  proved  is  quite  as 
good  evidence  in  proof  of  the  charge  as  the  criminatory  statement  of  a 
person  charged  with  any  other  ofifenoe  and  on  precisely  the  same  ground, — 
That  it  is  an  admission  of  the  accused  person  inconsistent  with  his 
innocence. 

As  to  the  weight  to  be  given  to  contradictory  statements,  the  sound 
rule  is  that  a  clMirge  of  perjury  is  not  maintaiaalde  upon  proof  of  one 
such  statement  not  on  oath,  or  more  than  one  if  proved  by  a  single 
witness  only,  unless  supported  bv  oonfirmatoty  evidence  tendmg  to  show 
the  falsity  of  the  statement  in  the  chaige. 

With  respect  to  the  kind  or  amount  of  confirmatory  proof  req[uired, 
it  must  be  considered  in  each  case  whether  the  particular  evidence 
offered  is  sufficient  to  induce  a  belief  in  the  truth  of  the  contradictory 
statement  or  direct  testimony. 

1871 .  rpHIS  was  an  appeal  against  the  sentence  of  0.  B.  Irvine,  the 
ij.R.  A.  No,  •*•  Acting  Session  Judge  of  Bellary,  in  Case  Na  48  of  the 
.^^^"^^^^^'  Calendar  for  1871. 

The  prisoner  was  convicted  under  Sec.  193  of  the  Indian 
Penal  Code,  for  that  he  being  summoned  as  a  witness  in  a 
certain  Calendar  case  on  the  file  of  the  Cantonment  Magistrate 
of  Bellary,  and  being  bound  by  oath  to  state  the  truth, 
intentionally  gave  false  evidence  by  knowingly  and  falsely 
stating  that  he  had  given  Muttu  (the  defendant  in  the  above 
mentioned  case)  leave  to  take  certain  doors^  whereas  he 
well  knew  that  he  had  not  given  them  to  the  <said  Muttu. 

The  Adimg  Advocate  General  and  MUhr,  for  the  appel* 
lont. 

The  facts  are  sufficiently  set  forth  in  the  following 
Judgment: — The  record  in  this  case  was  called  for 
because  of  the  doubt  which  the  Court  was  led  to  entertain 
as  to  there  being  sufficient  proof  of  the  wilful  falsity  of  the 
statement  set  forth  in  the  chaaqge  upon  which  the  appellant 
has  beenoonvicted.  After  a  fiiU  consideration  of  the  evidence, 
we  think  the  case  open  to  a  doubt  sufficient  to  render  the 
conviction  not  safely  sustainable. 

(a)  Present ; — Scotland,  C.  J.  and  Innos,  J. 


THE  QCEGN    V.  ROSS.  3-^3 

It  was  urged  by  the  Acting  Advocate  General,  oil  be-    ^  ^J"^^^  ^ 
balf  of  the  appellant,  that  the  evidence  does  not  amouoit  to  c.  R.  A,  ^a, 

187  of  1871 

legal  proof  of  the  ofience  of  giving  fiilse  evidence,  inasmuch -^ 

as  nothing  appears  which  tends  directly  to  show  the  falsity 
of  the  statement  upon  which  the  perjury  is  assigned,  except 
contradictory  statements  of  the  appellant,  and,  not  having 
been  made  on  oath,  those  statements  are  not  legitimate 
evidence  in  disproof  of  the  truth  of  the  statement  in  the 
charge.    This,  we  are  of  opinion,  is  not  a  tenable  objection. 

There  is  no  doubt  that  to  establish  the  offence  of  giving 
false  evidence  direct  proof  of  the  falsity  of  the  statement  on 
which  the  perjury  is  assigned  is  essential.  But,  as  legitimate 
evidence  for  this  purpose,  the  law  makes  no  distinction  be* 
tween  the  testimony  of  a  witness  directly  falsifying  such 
statement,  and  the  contradictory  statement  of  the  person 
charged,  although  not  made  on  oath.  Such  a  statement, 
when  satisfactorily  proved,  is  quite  as  good  evidence  in  proof 
of  the  charge  as  the  criminatory  statement  of  aperson  charged 
with  any  other  offence  and  on  precisely  the  same  ground : 
that  it  is  an  admission  of  the  accused  person  inconsistent 
with  his  innocence.  The  case  of  The  Queen  v.  Hook,  27  L. 
J.  Mag.  Cas.  222,  is  a  very  strong  authority  for  this  position. 
There  a  conviction  for  peijury  resting,  like  that  in  the  present 
case,  almost  entirely  upon  oral  contradictory  statements  of 
the  accused  not  on  oath,  was  upheld  by  five  Judges.  The 
late  Lord  Chief  Baron  Pollock  in  his  judgment  observes, 
"  No  distinction  can,  I  think,  be  taken  between  a  statement 
made  on  oath  and  one  not  on  oath  if  made  seriously.  More 
than  one  witness  was  called  to  show  that  on  several  occasions 
Hook  had  stated  the  exact  contraiy  to  what  he  swore.  That 
is  evidence  ta  be  received  against  him." 

The  weight  ta  be  given  to  contradictory  statements  is 
another  question^  As  to  that  we  apprehend  the  sound  rule 
to  be  that  a  charge  of  perjury  is  not  maintainable  upon  proof 
of  one  such  statement  not  on  oath,  or  more  than  one  if  proved 
by  a  single  witness  only,  unless  supported  by  confirmatory 
evidence  tending  to  show  the  falsity  of  the  statement  in  the 
charge :  and  this  on  the  principle  (applicable  alike  to  a  case 
of  two  contradictory  statements  on  oath,  or  of  direct  testi- 
mony of  fiaJsity  by  one  witness  alone)  that  without  sujih 
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1 871.  donfirmatoiy  eyidence  it  could  not  safely  be  coneluded  which 
c.  JL  A.  No.  oitne  two  oppoeite  statements  was  false,  or  which  oath  was 
^1870/1871.  reliable.  A  good  conviction,  it  is  true,  may  take  place  on 
proof  of  two  contradictory  statements  without  confirmatory 
evidence  as  to  the  fiEdsity  of  either,  when  both  are  on  oath 
and  made  the  subject  of  separate  charges,  but  that  is  because 
the  Code  of  Criminal  Procedure  provides  for  a  conviction  in 
such  a  case  upon  an  alternative  finding  as  to  the  truth  or 
falsity  of  one  or  the  other  statement  (JPaiany  Ghetty*8  case, 

IV.  M.  H.  C.  R.  61). 

With  respect  to  the  kind  or  amount  of  confirmatory 
proof  required  no  general  rule  can  be  laid  down.  In  each 
case  it  must  be  considered  whether  the  particular  evidence 
offered  ia  sufScient  to  induce  a  belief  in  the  truth  of  the 
contradictory  statement  or  direct  testimony.   See  The  Queen 

V.  Boulter,  21  L.  J,  Mag.  Cas.  57.  But  there  is  no  doubt 
that  in  every  case  of  perjury  repeated  contradictory  state- 
ments whether  on  oath  or  not  on  oath,  or  statements 
inconsistent  with  the  truth  of  what  is  alleged  in  the  change 
to  be  fiUse,  when  proved  by  different  witnesses,  are  good 
confirmatory  proof.  This  is  very  distinctly  pointed  out  in 
The  Queen  v.  Mayhew,  6  C.  &  P.  315,  and  the  judgments 
in  The  Queen  v.  Hook, 

Appljdng  those  rules  to  the  present  case,  what  is  the 
effect  of  the  evidence  ?  It  is  certedn  that  the  appellant  meant 
by  his  statement  in  the  charge  that  he  had  done  or  said  what 
was  equivalent  to  permission  to  take  the  doors,  and  there  is 
distinct  proof  of  several  statements  made  by  him  to  three 
witnesses  directly  contradictory  of  that.  On  the  19th  he  said 
to  the  Police  Constable,  in  answer  to  his  enquiries  about  the 
charge,  that  the  horsekeeper  had  stolen  the  doors.  The  next 
morning  the  Police  Inspector  Mr.  Shortt  called,  in  consequence 
of  the  receipt  of  the  letter  (C)  asking  the  release  of  the'  horse- 
keeper,  and  he  deposes  that  in  the  conversation  then  had  the 
appellant  said,  that  the  horsekeeper  had  come  to  him  and  said 
that  he  had  intended  asking  for  the  doors  but  that  he  did 
not  believe  him,  and  was  very  emphatic  in  his  assertion  that 

•  the  doors  had  been  stolen.    He  also  deposes  that  on  the  24th 

•  and  on  the  25th  March  (the  day  of  the  horsekeeper's  trial) 
the  appellant  said  lie  had  been  summoned  as  a  witness  by  the 
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horsekeeper  and  that  he  was  foolish  to  do  so  as  he  could  give    ^  J^^^' 
no  evidence  in  his  favor.    Again,  it  is  proved  by  Mr.  Firth  o.  J?,  a.  No, 
(7th  witness)  that,  on  the  28d  March,  the  appellant  stated  to   Wo/i87i. 
him  that  his  doors  had  been  stolen.    That  the  horsekeeper 
said  he  intended  asking  for  them  but  he  did  not  believe  him« 
This  is  not  only  sufficient  proof  of  the  contradictory  statements, 
but  each  witness's  testimony  is  confirmatory  of  the  truth  of 
what  was  repeated  in  the  distinct  statements,  and  so  is  the 
letter  (C)  which  contains  a  similar  statement  as  to  the  horse- 
keeper's  saying  he  intended  asking.   Additional  confirmation, 
too,  is  afforded  by  the  evidence  of  the  2nd  witness  who  saw 
the  doors  removed  and  concealed.    The  acts  deposed  to  by 
that  witness  appear  irrecondleable  with  leave  of  any  kind 
having  been  given  or  supposed  to  be  given. 

'Hiis  is  cogent  evidence  to  show  the  untruthfulness  of  the 
statement  in  the  charge,  but  there  appears  to  be  room  for  a 
doubt  in  favor  of  the  appellant's  statement  in  defence,  that 
what  he  had  said  on  oath  accorded  with  facts  brought  to  his 
recollection  subsequent  to  the  charge  of  theft.  Between  the 
time  of  the  latest  statements  to  Mr  Shortt  and  the  appellant's 
examination,  a  representation  of  circumstances  altering  his 
belief  might  have  been  made,  and  although  the  statement 
does  not  give  the  impression  that  it  referred  to  so  recent  an 
occurrence,  and  the  likelihood  is  that  he  would  be  reminded 
of  such  circumstances  before  the  day  of  trial  when  he  was 
summoned  as  a  witness  for  the  horsekeeper,  still  the  evidence 
cannot,  we  think,  be  safely  said  to  exclude  belief  in  such  a 
representation  having  taken  place  in  that  interval  The 
fact  that  the  appellant  swore  in  contradiction  to  what  he  had 
so  recently  before  said  rather  tends  to  support  that  belief. 
These  considerations  and  the  circumstances  of  the  appellant's 
character  and  position  in  life  ;  and  the  absence  of  any  thing 
suggestive  even  of  the  least  material  advantage  to  be  gained, 
or  personal  motive  served  by  screening  the  horsekeeper  firom 
the  charge  that  he  had  himself  laid,  give  rise  to  a  doubt  in 
our  minds  as  to  the  wilful  fahdty  of  the  statement  in  the 
charge,  which,  after  some  hesitation,  we  think  enough  to 
justify'our  considering  the  evidence  notconclusive  proof  of  the 
appellant's  guilt.  The  conviction  and  sentence,  therefore, 
will  be  annulled  and  the  appellant  discharged. 

Conviction  anm,ulled. 
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Slppellate  Surt^tctton,  (a) 

CivU  MiaceUaneous  Special  Appeal  No.  170  of  1870. 

H ANiKABALU  S ANNAPPA Appellant 

Mrs.  Cook,  widow  of  Francis  ^ 
O.  Cook,  and  J.  Miller,  Esq.,  VBeapondents. 
Administrator  General  ) 

Plaintiff  on  the  15th  June  1868,  immediately  after  the  death  of  his 
debtor,  brought  a  suit  against  the  debtor^s  widow  (1st  defendant)  for 
recovery  of  the  debt  and,  before  judgment,  obtained  attachment  and  sale 
of  property  of  the  deceased,  the  sale  proceeds  being  kept  in  deposit  in  the 
0[>urt.  These  proceedings  took  place  in  June  and  July,  and  on  the  15th 
August  administration  was  granted  to  the  Administrator  General,  the 
widow  not  having  taken  out  administration.  On  the  28th  September 
the  Administrator  General  was,  on  plaintiff's  application,  made  defend- 
ant in  place  of  the  widow  and  the  suit  prooeeded  against  him  to  decree. 
Before  plaintiff  applied  to  execute  this  decree  the  amount  of  the  sale 
proceeds  was,  hy  the  direction  of  the  Civil  Judge,  handed  over  to  the 
Administrator  Gleneral ;  accordingly,  on  this  ^und  plaintiff's  application 
to  the  District  Munsif  for  execution  was  rejected.  He  appealed  unsuc- 
cessfully to  the  Civil  Court  HM,  on  special  appeal,  that  Section  33  of 
Act  XXIV  of  1867  took  away  plaintiff's  right  to  payment  otherwise  than 
rateably  with  the  other  creditors. 

1871.       fjpHIS  was  a  special  appeal  against  the  order  of  O.  B.  Irving 

CM. 8.  A. No.  *^®  Civil  Judge  of  Bellary,  dated  the  23rd  February 

no  of  l87o/  1870^  dismissing  Miscellaneous  Petition  No.  106  of  1870, 

presented  against  the  order  of  the  Court  of  the  District  Munsif 

of  fiellary  passed  on  Miscellaneous  Petition  No.  506  of  1869. 

Sdiarlieb  for  the  appellant,  the  plaintiff. 

The  Acting  Advocate  General  for  the  2nd  respondent, 
the  2nd  defendant. 

The  facts  sufficiently  appear  in  the  following 

Judgment: — ^The  question  for  determination  in  this 
appeal  is  whether  the  Civil  Court  has  erred  in  dismissing  the 
plaintiffs  appeal  from  the  order  of  the  District  Munsif s  Court 
rejecting  his  application  for  satisfaction  of  a  decree  out  of  the 
sale  proceeds  rfthe  deceased's  debtor's  property. 

It  I4>pear8  that  on  the  15th  June  186S,  immediately 

after  the  death  of  his  debtor,  the  plaintiff  brought  a  suit 

against  the  debtor's  widow  (the  1st  defendant)  for  the  recovery 

of  the  debt  and  obtained  therein  before  judgment  the  attach* 

*  ment  and  sale  of  property  of  the  deceased ;  and  the  sale 

(a)    Present ;— Scotland,  C.  J.  and  Innes,  J. 


HANINABALU  SANNAPPA  .V.  COOK.  347 

proceeds  were  kept  in  deposit  in  the  Court.  These  proceedings       1 87 1 . 
took  place  in  June  and  July,  and  on  the  15th  of  August  ^jy'^,^,^^ 
administration  of  the  deceased's  estate  was  granted  to  the  I70o/187Q. 
Administrator  General,  administration  not  having  been  taken 
out  by  the  widow.  On  the  28th  September  the  Administrator 
General  was,  on  theapplication  of  the  plaintiff,  made  defendant 
in  the  suit  in  place  of  the  widow,  and  the  suit  was  duly  proceed- 
ed with  against  him  to  decree.  Either  before  the  decree  or  after 
it,  and  before  the  application  for  its  execution,  the  amount  of 
the  sale  proceeds  was  by  the  direction  of  the  Civil  Judge 
handed  over  to  the  Administrator  General,  and  this  was  the 
ground  of  the  rejection  of  the  plaintiff's  application  for  exe- 
cution by  the  District  Munsif,  against  which  the  plaintiff 
appealed  unsuccessfully  to  the  Civil  Court. 

Tte  point  on  which  the  question  turns  is  the  right  of  the 
Administrator  General,  under  Act  XXIV  of  1867,  to  withhold 
the  money  and  apply  it  rateably  towards  the  discharge  of  the 
debt  decreed  to  the  plaintiff  and  the  other  debts  due  by  the 
intestate.  It  is  difficult  to  discover  the  ground  of  the  widow's 
liability  to  the  suit.  The  ^:ound  now  put  forward,  that  she 
had  made  herself  executrix  of  her  own  wrong,  does  not  appear 
to  be  supported  by  evidence  in  the  suit.  But  in  the  present 
appeal  we  must  take  it  that  the  suit,  altiiough  not  well 
brought  against  the  widow,  was  rightly  upheld  and  the  decree 
duly  passed  against  the  Administrator  General  in  his 
representative  character  as  supplemental  defendant.  The  case, 
then,  must  be  dealt  with  as  a  suit  brought  against  the 
Administrator  General. 

Applying  Section  33  of  Act  XXIV  of  1867  to  this  con- 
elusion,  it  is,  we  think,  fatal  to  the  plaintiffs  claim  to  the  sale 
proceeds.  It  enacts  that  in  such  a  suit  the  plaintiff  "  shall 
*:'  not  be  entitled  to  have  the  decree  (if  any)  enforced  unless 
upon  proof  by  affidavit  or  otherwise  that  not  less  than  one 
calendar  month  previous  to  ihe  institution  of  the  suit  he 
had  applied  in  writing  to  the  Administrator  General,  stating 
the  amount  and  other  particulars  of  the  claim,  and  support- 
'*  ing  the  same  by  such  evidence  as,  under  the  circumstances 
^  of  the  case,  the '  Administrator  General  was  reasonably 
''  entitled  to.  require,  and  that  the  Administrator-General  had 
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1871.       '<  refused  or  neglected  to  register  the  daim  according  to  the 

CrM.8,A,No.  "  practice  of  his  office.    H  in  any  such  suit  judgment  is  ppo- 

170  0/ 1870.  <'nounced  in  fsivor  of  the  plaintiff,  he  shall  nevertheless  be 

"  only  entitled  to  payment  out  of  the  assets  of  the  deceased 

''  pari  passu  with  the  other  creditors." 

It  is  unnecessaiy  to  consider  whether  the  institution  of 
the  suit  groundlessly  against  the  widow  alone,  before  adminis- 
tration was  obtained  by  the  Administrator  Gteneraly  renders 
the  condition  as  to  proof  inapplicable  to  the  plaintiff.  For 
even  assuming  the  inapplicability  of  that  condition,  it  is  clear 
that  the  concluding  provision  of  the  section  takes  away  his 
right  to  pajnnent  otherwise  than  rateably  with  other  creditors. 
It  follows  that  the  sale  proceeds  could  not  have  been  l^^ally 
ordered  to  be  paid  in  satisfiiction  of  the  decree,  and  the  plaintiff 
can  now  obtain  payment  from  the  Administrator  General 
of  the  amount  which  he  is  entitled  to  receive  in  due  course. 

For  these  reasons  we  think  the  orders  of  the  Lower 
Courts  against  the  plaintiff's  application  sustainable.  It 
becomes  unnecessary  to  say  any  thing  as  to  the  Civil  Judge's 
power  to  make  the  transfer  of  the  sale  proceeds  to  the 
Administrator  General  under  Section  61  of  the  Act.  The 
Appeal  must  be  dismissed  and  the  appellant  must  pay  one 
set  of  costs  to  the  respondents. 

Appeal  dismisssiL 


Slpptllatf  Siirirtiirtioii-  (a) 

Referred  Case  No.  80  of  1871. 

Peter  Pillai Plaintiffs 

Eristna  A'ttan Defendant 

A  a  judgment-creditor  of  the  defendant,  attached  his  property  but 
took  no  farther  step.  B.  another  jadgment-creditor,  subsequently 
attached  and  sold  the  property.    Beld^  that  the  decree-holder  who  first 


ing  to  obtain  an  order  for  the  sale  of  the  property  upon 

1871.       rrms  was  a  case  referred  for  the  opinion  of  the  High  Court 
n.  c>  No,  30  by  A.  J.  Mangalam,  the  District  Munsif  of  Tripat^r, 

^■^  '^7^'     in  SmaU  Cause  Suit  No.  636  of  1870. 

In  the  execution  of  the  decree  in  tiie  above  suit  certain 
property  of  the  defendant  was  attached  on  the  application 
(a)  Present : — Scotland,  C.  J.  and  Innes;  J, 
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of  the  plaintiff  This  property  had  been  previously  attaxshed    ^J|87^-  ^^ 
by  another  judgment-creditor  of  the  same  defendant,  but  he  'RToTi^zi 
took  no  steps  for  selling  the  property.  The  present  plaintiff,  — ?£ — L:— 
however,  carried  his  attachment  into  effect  by  a  sale  of  the 
property,  duly  made,  by  order  of  the  Court,  upon  his  appli- 
cation.   The  Munsif  referred  the  question—"  Whether  Mu- 
hammad Lubbai  Sahib,  who  first  attached  the  property,  but 
did  nothing  more,  or  the  present  plaintiff  who'  carried  his 
attachment  into  effect,  is  entitled  to  be  first  paid  out  of  the 
proceeds  of  &e  sale  V* 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — We  are  of  opinion  that  the  decree-holder 
who  first  attached  the  property  of  the  judgment-debtor  did 
not  forfeit  his  prior  right  to  payment  under  Section  270  of 
the  Code  of  Civil  Procedure  by  delaying  to  obtain  an  order 
for  the  sale  of  the  property  upon  his  attachment. 

The  valid  charge  upon  the  property  created  by  his  at- 
tachment was  subsisting  when  the  other  decree-holder  pro- 
cured the  sale  of  the  property,  and  there  is  nothing  in  Sec- 
tion 270  to  restrict  its  application  to  a  sale  at  the  instance 
of  the  decree-holder  who  first  attached  the  property.  It 
gives  the  prior  right  in  general  language  **  whenever  pro- 
perty is  sold  in  execution  of  a  decree."  A  decree-holder  who 
sues  out  a  second  attachment  and  sells  the  property,  takes 
the  risk  of  there  being  no  surplus  proceeds  after  payment  of 
the  debt  of  the  creditor  first  attaching. 


SlppcUatr  3(uri£(litftton.  (a) 

Criminal  Petition  JSo.  287  of  1871. 
ToTi  Chengan Petitioner. 

In  compuiing  the  time  during  which  it  is  competent  to  a  defendant 
to  appeal  against  the  sentence  of  a  Magistrate  the  number  of  days  taken  by 
the  Co^  to  prepare  a  copy,  of  the  sentence  should  be  omitted. 

THIS  was  an  application  under  Section  404  of  the  Criminal        1871. 
Proceduie  Code,  prasdng  the  High  Court  to  revise  the  c'.  F,  ^o,  287 

(a)  Present:— Scotland,  C.  J.  and  HoUoway,  J.  — Sl l.^ 

46 


850  MADRAS    HIGH  GOUHT  REPORTS. 

.  ^^'^y  «  "proceedings  of  the  Court  of  Session  of  Chittur,  dated  5tli 

cTp.  n<k  287  August  1871,  rejecting  an  appeal  preferred  against  the  deci- 

^^^^^'     sion  of  the  Assistant  Magistrate  of  North  Arcot  in  case  No, 

40  of  the  Calendar  for  1871  on  the  ground  ^f  its  having  been 

.presented  out  of  time. 

No  Counsel  were  instructed. 

The  Court  delivered  the  folloin^g 

JUDOMEKT : — In  this  case  we  are  of  opinion  that  the 
'Session  Judge  committed  an  error  of  procedure  in  not  receiv- 
ing the  Petitioner's  appeal  and  disposing  of  it  on  the  merits* 
The  sentence  appealed  from  was  passed  on  the  26th  June« 
Copy  of  that  sentence  was -applied  for  on  the  11th  July  and 
stamp  paper  furnished  on  the  13  th  idem.  The  copy  was 
ready  for  delivery  on  19th  but  was  not  actually  delivered 
«intil  the  24th.  The  appeal  was  presented  on  the  27th  and 
rejected,  because  no  ground  had  been  shown  for  the  non-pre- 
sentation within  the  thirty  days  allowed  by  law.  If  the 
period  between  the  13th  and  I9th  be  deducted,  in  accordance 
with  the  practice  of  deducting  every  day  of  delay  in  obtain- 
ing copies  not  attributable  to  the  party,  the  appeal  was  within 
time.  The  above  rule  of  computing  the  period  of  appeal 
was  introduced  by  Act  XXXV  of  1837  (repealed  by  Act  X: 
of  1861)  and  has  continued  in  force  under  a  rule  of  the  late 
Sadr  Court  in  the  case  of  appeals  from  decrees,  but  it  has 
been  adopted  and  recognized  as  a  general  rule  of  practice  in 
the  case  of  appeals  from  sentences  passed  cm  criminals,  and 
until  such  practice  is  altered  by  an  ordw  of  this  Ciourt  it 
must  be  observed.  The  petition  of  appeal  should  now  be 
received  and  disposed  of  on  the  merits. 
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Appellate  iinrtielliiftion.  {a ) 

Eeferred  Case  No.  34  of  1871. 

Pachaipebitiial  Chetti 

against 

Sava'yyar  Auboni  Kueusu  Ravtel. 

The  effect  of  the  first  and  fourth  claoses  of  Section  2  of  the  Indiaa 
Begistration  Act  of  1871,  read  with  the  provisioa  in  the  first  Schedule  as 
to  the  extent  of  the  repeal  of  Act  V II  of  1870^  is  to  keep  in  force  all  the 
provisions  of  Act  XX  of  1866  relating  to  the  procedure  for  the  recovery  in  a 
Bununary  way  of  the  amount  of  an  oDligation  upon  agreements 
lecorded  under  Section  52  c^thai  Act,  before  the  1st  day  of  July  1871. 

THIS  was  a  case  referred  for  the  opinion  of  the  High  Court     ^  1871. 
by  H.  Subrdya  A'yyar,  the  District  Munsif  of  Strlvi-  ^^  ^,^  ^^ 
kondum.  ^f  ^^7K 

A  petition  was  presented  to  the  Court  of  the  District 
Munsif  on  the  1st  August  1&71,  under  Section  53of  the  Indian 
Registration  Act  XX  of  1866,  praying  for  an  order  to  draw 
up  a  decree  in  favor  of  the  Petitioner  for  Rs.  497  and  costs^ 
under  a  specially  registered  bond,  dated  20th  July  1869. 

The  District  Munsif  doubted  what  stamp  the  petition 
should  bear  and  he  referred  the  question.  In  his  statement 
of  the  case  he  said, — 

*'  The  petition  bore  a  stamp  of  one-lialf  the  value  prescrib- 
ed for  the  plaint  in  a  regular  suit  brought  ta  recover  th^ 
amount  specified  in  the  bond  in  question^ 

The  stamp  duty  appears  to  have  been  paid  under 
Schedule  1,  Article  3  of  the  Court  Feea'  Act  VII  of  1870^ 
which  is  not  now  in  force,  it  having  been  repealed  by  the  first 
Schedule  annexed  to  the  new  Indian  Registration  Act  VIII 
of  1871.  The  new  Registration  Act  of  1871  does  not  provide 
how  stamp  duty  should  be  levied  in  the  case  of  petitions 
presented  under  Section  53,  Act  XX  of  1866.  The  last 
paragraph  of  Section  2  of  the  new  Indian  Registration  Act 
recites  as  follows  : — "  And  nothing  herein  contained  affects 
Act  XX  of  1866,  so  far  as  relates  to  the  procedure  upon  any 
agreement  recorded  under  Section  52  of  that  Act  at  any 

(a)    Freacnt  .—Scotland,  C.  J.  and  Innes,  J» 
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NJe^hire  *^°^®  ^^*^re  that  day"  (1st  April  1873).  As  that  part  of  Sec- 
M.  a.  iVo.  34  ^^^  ^3  0^  Act  XX  of  1866  which  provided  for  the  levy  of 
— ^f  ^^'^^' .  stamp  duty  in  summary  suits  instituted  under  the  Act,  was 
repealed  by  the  Court  Fees'  Act^  I  doubt  whether  Section  2 
of  the  New  Indian  Registration  Act  gives  any  effect  to  Sec- 
tion 53  of  Act  XX  of  1866  with  regard  to  the  levy  of  stamp 
duty," 

No  Counsel  were  instructed. 

The^Court  delivered  the  following  * 

Judgment  : — We  are  of  opinion  that  the  effect  of  the 
first  and  fourth  Clauses  of  Section  2  of  the  Indian  Registra- 
tion Act  of  1871,  read  with  the  provision  in  the  1st  Schedule 
as  to  the  extent  of  the  repeal  of  Act  YU  of  1870,  is  to  keep  in 
force  all  the  provisions  of  Act  XX  of  1866  relating  to  the 
procedure  for  the  recovery  in  a  summary  way  of  the  amount 
of  an  obligation  upon  agreements  recorded  under  Section  5S 
of  that  Act,  before  the  first  day  of  July  1871.  Consequently 
that  the  stamp  duty  leviable  upon  the  petition  in  the  pre* 
sent  case  is  one-fourth  the  value  prescribed  for  a  plaint  in 
such  a  suitb 


MACKINNON  AND  CO.  U  MINCHIK.  353 

Sllipellatr  3uxi^}iittion^  (a) 

Special  Appeal  No.  198  of  1870. 

Messrs.  MacKinnon  and  Macken-  ^ 
ziE,  Agents  of  the  British  India  y  Special  Appellants, 
Steam  Navigation  Company...  J 

Mr.  Charles  Minchin,  Attorney  i 
onbehalf  of  Messra.  Arbuthnot  >  Special  Respondent. 
and  Company } 

A.  and  Co.  at  Madras  shipped  b^  the  R  I.  S.  N.  Steamer  "  AfahrcUta" 
a  box  of  coral  to  be  delivered  to  their  Agent  M.  at  Bimlipatam.  At  the 
time  of  shipment  they  declared  the  value  and  paid  enhanced  freight  on 
account  of  such  value.  By  the  bill  of  lading  the  Company  undertook  to  de- 
liver the  case  in  good  order  at  Bimlipatam  to  the  consignee  M.  subject  to 
certain  conditions  annexed.  By  one  of  those  conditions  if  the  consignee  did 
not  take  delivery  when  the  ship  was  ready  to  discharge,  the  goods  might 
be  warehoused  at  the  merchant's  risk,  and  the  Company's  liability  was 
to  cease  when  the  goods  left  the  ship's  side.  The  consignee  did  not  take 
delivery  at  the  ^ip's  side,  and  the  Company's  Agent  at  Bimlipatam  took 
the  case  to  the  Custom-house  as  he  was  bound  to  do  by  the  Regulations  of 
the  Port  If  the  Superintendent  of  the  Custom-house  had  known  that  the 
case  contained  ooraJs.  it  would  have  been  placed  in  an  inner  room,  but  the 
Company's  Agent  dia  not  know  the  contents  of  the  case,  and  therefore  was 
unable  to  give  any  such  information  to  the  Superintendent.  While  the 
case  was  lying  at  the  Custom-Chouse,  application  was  made  on  plaintiffs' 
behalf  to  the  Company's  Agent  for  dehveiy  of  the  case  upon  the  usual 
guarantee.  The  Agent  refused  to  deliver  the  case  without  the  produc- 
tion of  the  bill  of  lading.  Afterwards  the  bill  of  lading  was  received  from 
Madras  and  the  case  was  delivered  up.  At  some  time  between  its  leaving 
the  ship's  side  and  delivery  to  the  consignee  the  case  was  opened  and  a 
portion  of  the  contents  stolen.    Jield,  that  the  defendants  were  not  liable. 

npHIS  was  a  special  appeal  against  the  decision  of  E.  C.  G.       "i^?!. 
-■-     Thomas,  the  Civil  Judge  of  Vizagapatara,  in  RegnlHr  s.  it.  No,  198 
Appeal  No.  143  of  1868,  modifying  the  decree  of  the  Court  -  ^/^^70. 
of  the  Principal  Sadr  Amin  of  Yizagapatam  in  Original  Suit 
No.  22  of  1867. 

ffancUey  for  the  special  appellants,  the  defendants. 

Sloan  for  the  special  respondent,  the  plaintiff. 

The  Court  delivered  the  following  judgments  in  which 
the  facts  sufficiently  appear. — 

KiNDERSLEY,  J. — I  understand  the  following  to  be  the 
principal  facts  of  the  case.  Arbuthnot  and  Company  at 
Madras  shipped  by  the  British  India  Steam  Navigation 
Company's  Steamer  "  Mahratta,''  a  box  of  coral  to  be  deliver- 
ed to  their  Agent  Mackie  at  Bimlipatam,    At  the   time  of 

(a)  Present : — HoUoway  and  Kindersley,  J.  J. 
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/l"\"7      shipment  they  declared  the  value  of  the  case  to  be  Rs.  9,500, 
5.  A.  No.  198  and  paid  enhanced  freight  on  account  of  such  value.    By  the 

^^  ^^^^'  bill  of  lading,  the  Company  undertook  to  deliver  the  case  in 
good  order  at  Bimlipatam  to  the  consignee  Mackie,  subject  to 
certain  conditions  annexed.  ^  one  of  those  conditions  if 
the  ccmsignee  did  not  take  delivery  when  the  ship  was  ready 
to  dischargei  the  goods  might  be  warehoused  at  the  merchant's 
risk,  and  the  Company's  liability  was  to  cease  when  the  goods 
left  the  ship's  side.  The  consignee  did  not  take  delivery  at 
the  ship's  side,  and  the  Company's  Agent  atBimlipatam  took 
the  case  to  the  Custom-house,  as  he  was  bound  to  do  by  the 
Regulations  of  the  Port.  It  appears  that  if  the  Superintend* 
ent  of  the  Custom-house  had  been  aware  that  the  case  con- 
tained corals,  it  would  have  been  placed  in  an  inner  room 
and  taken  greater  care  of;  but  the  Company's  Agent  did  not 
know  that  the  case  contained  corals,  and  therefore  he  was 
unable  to  give  any  such  infonnation  to  the  Superintendent 
of  the  Custom-house.  While  the  case  was  lying  at  the  Cus- 
tom-house Mr.  Minchin  applied  on  plaintiff's  behalf  to  the 
Company's  Agent  for  delivery  of  the  case  upon  the  usual 
guarantee.  The  Agent  refused  to  deliver  the  case  without 
the  production  of  the  bill  of  lading.  Afterwards  the  bill  of 
lading  was  received  from  Madras,  and  the  case  was  delivered 
up.  In  the  meantime,  while  lying  at  the  Custom-house,  the 
case  had  been  opened  and  a  portion  of  the  contents  stolen. 
The  questicm  is  whether  the  defendants  are  responsible. 

It  appears  from  the  conditi<»B  of  the  bill  of  lading  that 
the  defendants  performed  their  duty  as  carriers  by  carrying 
the  cfU9e  to  Bimlipatam,  whare  the  consignee  ought  to  have 
taken  delivery  at  the  ship's  side;  And  there  appears  to  be 
no  enactment,  nor  any  rule  of  law  in  force  in  British  India,, 
which  should  prevent  our  giving  effect  to  such  conditions.  If 
therefore,  the  defendants  through  their  Agents  landed  the 
case  at  Bimlipatam,  and  lodged  it  at  the  Customs-house, 
they  did  so,  not  in  the  character  of  carriers,  but  as  giutuitous 
bailees ;  and  as  gratuitous  bailees  they  would  be  responsible 
only  for  what  has  been  termed  gross  ne^igence.  Now  it 
seems  impossible  to  maintain  that  the  defendant's  agent  was 
guilty  of  such  negligence,    He  was  bound  by  the  Regulations 
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of  Government  to  convey  the  goods'straight  to  the  Custom-     jlf^]'^ 
house,  and  he  appears  to  have  done  so,  and  to  have  deliver-  s.j.No,  19S 

o/  1870 

€d  the  case  ill  good  order  to  the  Superintendent.  — ^— 

He  was  not  bound  to  know  the  contents  of  the  case,  nor 
to  declare  it  to  the  Superintendent.  And  it  was  while  the 
<;ase  was  in  the  custody  of  the  Custom-house  officers  that  the 
damage  took  place.  I  am  therefore  of  opinion  that  the  de- 
cree of  the  Civil  Judge  ought  to  be  reversed,  and  the  suit 
dismissed  with  costs. 

Hollo  WAT,  J. — I  am  of  the  same  opinion  for  the  reasons 
^ven  by  me  at  considerable  lengtii  at  the  hearing,  which  I 
wiU  shortly  resume. 

There  is  absolutely  no  evidence  that  the  box  was  plun* 
^ered  while  in  the  verandah.  If  it  had  been,  it  could  not 
have  been  said  that  the  violation  of  any  duty  imposed  upon 
the  defendants  was  the  cause  of  the  loss.  Tliere  was  a  duty 
imposed  by  the  Regulations  of  the  Port  to  lodge  in  the  Cus- 
tom-house. Its  continuance  there  was  the  result  of  no 
wrong,  for  defendants'  agents  were  not  bound  to  surrender 
the  goods  without  the  production  of  the  bill  of  lading.  The 
refusal  may  have  been  an  unfriendly  and  capricious  exercise 
of  a  legal  right,  but  this  is  no  injuiy.  The  defendants  had  a 
right  by  the  contract  to  land  and"*  wharve  the  goods  at  the 
consignee's  expense,  and  the  rules  of  the  Custom-house  com- 
pelled the  wharving  in  the  place  in  which  they  were  lodged. 
Whether  the  mode  of  meeting  the  convenience  of  steamers 
should  not  be  the  putting  of  the  Custom-house  manager  to  a 
little  inoonvenience  for  the  public  benefit,  rather  than  the 
loose  mode  which  appears  to  be  adopted  at  Vizagapatam,  is 
a  question  which  it  appears  to  me  that  the  authorities  may 
advantageously  consider.  In  the  capacity  of  carriers,  the 
evidence  is  that  the  duty  of  the  defendants  was  fiilfilled  ; 
the  duty  which  their  mode  of  procedure  imposed  upon  them 
as  boatmen  and  carriers  is  not  proved  to  have  been  violated. 
That  the  loss  resulted  from  such  violation  is  of  course,  there- 
fore, unproved.  How  or  when  it  happened  is  wholly  un- 
proved. 
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laipprUate  9urt£(Iiirtioit  (a) 

Regular  Appeal  No.  94  of  1870. 

Nabob  Amiruddaula  Muhammad  Kakya  ^ 
HussAiN  Ehan  Ba'ha'du'b  Amib  Juno  y Appellant 

VaBU,  JAOHIBDA'Bof  ViBUTHALABATHI.  ) 

Nat£bi  SBfNiVA'aA  CKABLUand  5  otiiers.... Respondents. 

Plaintiff  during  his  son's  minority  gave  certain  property  to  him  and 
on  the  delivery  of  possession  got  from  him  a  document  stipulating — 
(1.)  That  he  would  not  alienate.  (2.)  That  at  his  death  the  property 
should  return  to  the  flEtther.  This  document  was  deposited  with  the 
father  and  not  heard  of  until  the  property  was  taken  m  execution  for 
the  son's  debts  many  years  after  the  gift  IJeldf  that  by  Muhammad  an 
Law  as  well  as  by  the  general  principles  of  law,  such  a  restriction  on 
alienation,  especially  after  the  gift  had  become  complete  long  before,  is 
absolutely  invalid. 

1871.       npHIS  was  a  Regular  Appeal  against  the  decision  of  C.  G. 
Pj^^^4^  ^     Plumer,  the  Acting  CivH  Judge  of  Chitttir,  in  Original 
0/1870.      Suit  No.  48  of  1869. 

The  suit  was  brought  to  establish  plaintiflTs  right  to    > 
cawnies  9-6-12  of  nanja^  punja  and  poramboke  lands  with 
bungalows,  wells,  and  fruit  trees  attached,  after  cancellation 
of  the  sale  of  the  said  property  by  order  of  the  Court,  and  to 
direct  defendant  to  pay  plaintiff  further  produce  and  costs. 

The  plaint  set  forth  that  plaintiff  allowed  his  son  Nazim 
Jung  to  enjoy  the  aforesaid  property  for  20  years  until  his 
death  in  November  1868 ;  that  at  his  death  plaintiff  resumed 
the  possession  of  the  property  and  enjoyed  it  until  its  attach- 
ment; that  1st  defendant  illegally  caused  the  attachment  of 
the  said  property  in  satisfaction  of  a  decree  obtained  by  him 
in  the  High  Court  against  2nd  defendant ;  that  the  defend* 
ants  3 — 6  purchased  different  portions  of  the  aforesaid  pro-* 
perty;  that  2nd  defendant  had  no  right  to  the  property; 
that  he  was  not  the  legal  heir  of  Nazim  Jung,  but  merely  his 
illegitimate  son  by  a  maid  servant. 

The  1st  defendant  alleged  in  his  written  statement  that 
the  debt  the  2nd  defendant  agreed  to  pay  was  the  same  debt 
that  was  due  by  his  deceased  father  Samsamuddaula  Nazim 
Jung  to  the  1st  defendant,  and  that  the  promissory  note  had 
been  executed  by  the  2nd  defendant  with  the  permission  and 
consent  of  the  said  Naeim  Jung ;  that  the  possession  of  the 

(a)    Present ;— Ilollowny  and  Kmdcrsley,  J.  J. 
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lands  in  dispute  was  never  obtained  by  the  plaintiflf  after  j^J^^^  go, 
the  death  of  the  said  Nazijn  Jung ;  that  the  plaintiffs  state-  bTaTn^a 
ment  that  he  had  been  for  more  than  20  years  out  of  the  '>f^^'i^' 
possession  df  the  lands,  showed  that  the  suit  was  barred  by 
the  Act  of  Limitations ;  that  letters  of  administration  were 
with  the  consent  of  the  2nd  defendant  granted  to  the 
plaintiff,  who  in  consequence  had  under  his  management  the 
lands  in  dispute ;  that  the  plaintiff  had  in  the  petition  pre- 
sented by  him  and  the  2nd  defendant  to  the  High  Court  at 
]tf  adras  on  the  3rd  December  1868,  for  the  purpose  of  obtain- 
ing letters  of  administration,  fully  admitted  the  fact  of  th^ 
2nd  defendant  being  the  son  of  the  said  Nazim  Jung ;  that 
the  plaintiff  having  by  Ihe  execution  of  a  hibbah  made  over 
to  his  son  the  lands  in  dispute,  his  present  claim  for  the 
recovery  of  the  same  could  not  standgood  in  law,  and  that  the 
plaintiff *s  claim  should  be  dismissed  with  costs,  and  he  be 
directed  to  pay  his  (defendant's)  costs. 

The  2nd  defendant  alleged  that  the  property  in  dispute 
was  obtained  by  his  father  by  virtue  of  a  hibbah  and 
purchase ;  that  his  father  having  been  indebted  to  the  1st 
defendant,  directed  him  (2nd  defendant)  to  execute  a  bond  ; 
he  accordingly  executed  to  the  1st  defendant  a  note  of  hand 
on  which  he  (the  1st  defendant)  obtained  a  decree  in  No.  69 
of  1859,  High  Court's  filts ;  that  he  was  not  liable  for  that 
judgment  debt,  which  ought  to  be  recovered  by  means  of  the 
property  belonging  to  his  father ;  that  the  pkiiitiff  had  no 
right  whatever  to  interfere  in  case  of  the  same  being  made 
available  for  the  payment  of  his  father's  debt ;  and  that  the 
property  had  not  at  any  time  been  in  the  plaintifi's  posses- 
slop ;  that  the  plaintiff  by  a  petition  to  the  High  Court  fully 
admitted  the  fact  of  this  defendant  being  publicly  knowa 
as  the  son  of  Nazim  Jung. 

Plaintiff  grounded  his  claim  to  the  property  on  the  fact 
that  itt  the  hibbandma,  by  which  2nd  defendant  admitted  in 
his  written  statement  that  Nazim  Jung  obtained  possessioa 
of  the  property  in  dispute,  and  which  was  executed  by 
plaintiff  to  Nazim  Jung  (his  son),  a  power  of  resumption  of 
the  property  was  reserved  to  plaintiff  on  the  death  of  Nazim. 


Jung. 


47 
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1871.  The  plaintiff,  however,  failed  to  produce  this  bibbanima 

jg.  A.  No,  94  ^^  ^  account  for  its  uou-productiqn,  and  the  Civil  Judge  dis^ 
^/^^70,     missed  his  suit  under  Sea  148  of  the  Civil  Procedure  Coda 

The  plaintiff  appealed. 

The  appeal  was  first  heard  on  the  10th  March  1871, 
when  the  High  Court  referred  the  following  issue  to  the 
Civil  Court— Whether  the  gift  to  plaintiff's  son  contained  a 
power  of  resumption  ? 

At  the  trial  of  this  issue  the  plaintiff  filed  akar&m£ma 
(A)  executed  by  plain  tifi*s  son  to  plaintiff  which  contained 
the  following  *^  you  have  out  of  your  paternal  affection  to- 
wards me  granted  the  same  (certain  houses  and  lands)  to 
me  for  the  specific  purpose  of  supporting  myself  and  the 
koran  readers,  &c.  The  said  garden  and  land  are  your 
property ;  1  will  not  sell  it  to  any  body  nor  shall  I  make  a 
gift  of  it  to  any  one.  Should  I  depart  this  life,  the  said  pro- 
perty shall  go  and  revert  to  you,  i^nd  so  it  is  not  my  pro^ 
perty." 

The  Civil  Judge  found  that  the  gift  to  plaintiflTs  son 
was  accompanied  by  an  agreement  that  in  the  event  of  hia 
death  the  property  should  revert  to  the  plaintiff. 

Upon  the  return  of  this  Ending  the  c^se  came  on  again 
for  hearing  on  the  14th  August. 

Venkatapathi  Rau  for  the  appellant,  the  plaintiff, 

Bangaiya  Nayudu  for  the  3rd,  and  BAma  Rau  for  tho 
4th  and  Gth  respondents,  the  defendants. 

The  following  judgment  was  delivered  by 

EoLLOWATi  J- — On  the  is$ue  referred  the  Qvil  Judge  has 
found  that  the  collateral  agreement  A  was  executed  by  the  de- 
ceased donee.  Undoubtedly  there  are  very  suspicious  points 
connected  with  the  plaintiff's  case,  but  with  a  full  view  of  the 
whole  of  them,  although  with  some  hesitation,  the  Civil  Judge 
has  come  to  the  conclusion  that  the  evidence  of  plaintiff 
ought  not  to  be  discredited,  We  could  not  come  to  a  differ- 
ent conclusion  whatever  doubts  we  migl^t  feel 

It  remains  then  to  consider  its  effect  in  point  of  law. 
The  faqts  are  that  the  plaintiff  during  his  son's  minority 
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gave  this  property  to  him.    By  Muhammadan  Law  that  gift  y^]^J^  20. 
was  complete  without  delivery  (Baillie  I.  629).    It  became  RnTNoTu 
the  son's  from  the  date  of  the  first  transaction*    By  that  law  — 2l — Lj. — 
if  possession  had  not  been  delivered,  there  would  have  been 
a  right  to  take  it,  or  during  his  minority  any  member  of  his 
family  could  have  done  so  for  him  (530).    I  refer  to  these 
principles,  not  as  binding,  but  as  an  index  to  the  intent  of 
the  parties^    Then  on  the  delivery  of  possession  the  father 
gets  from  his  son  this  document  stipulating  :— 

1.  That  he  will  not  alienate. 

2.  That  at  his  death  the  property  shall  return  to  the 
father. 

This  document  is  deposited  with  the  father  and  not 
heard  of  until  the  property  is  taken  in  execution  for  the 
son's  debts* 

According  to  the  general  principles  of  law  such  a  restric- 
tion on  alienation,  especially  after  the  gift  had  become  com- 
plete long  before,  would  have  been  absolutely  invalid.  It 
is  so  also  by  Muhammadan  Law.  Such  a  condition  annexed 
to  a  gift  IB  absolutely  void  (Baillie,  537),  because  repugnant 
to  the  principle  of  the  transaction  upon  which  it  is  sought 
to  engraft  it.  It  must  be  void  d  fortiori  as  a  mere  contract 
following  long  after  a  complete  gift.  I  entertain  no  doubt 
that  the  rule  of  the  Muhammadan  Law  is  a  sound  rule  and 
ought  to  be  applied.  Nothing  could  be  more  inequitable 
than  to  allow  the  visible  means  of  a  man,  to  whom  credit  has 
been  given,  to  be  narrowed  by  a  secret  contract  with  the 
person  who  has  given  the  debtor  the  opportunity  of  appear- 
ing  aa  owner.  It  is  only  necessary  to  add  that  by  Muham- 
madan Law  the  quality  of  irrevocability  will  be  attached  to 
the  gift  (524). 

I  am  of  opinion  that  the  principles  of  jurisprudence^ 
with  which  the  rules  of  Muhammadan  Law  are  here  accordant, 
forbid  our  giving  effect  to  this  document.  The  Original  Suit 
ought  to  be  dismissed  and  with  costs. 

KiNDEBSLET,  J. — I  concur  in  this  judgment. 


Mik 
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SlppeilBte  ^urtsnitction.  (a) 

Civil  Miscellaneous  Petition  No.  224  of  1871. 

Annamalai  Chjetti Petitioner. 

MuTHULiNGA  PiLLAi,  and  another. .  .Countev-Petitioners. 
Rangappa  Naick. Suppl.  CourUer  Petr. 

Petitioner  bought  at  Court  sale  certain  property  which  had  been 
attached  in  0.  S.  No.  30  of  1860  on  the  file  of  the  District  Munsifs  Court. 
Before,  however,  the  sale  certificate  was  issued  to  him,  the  plaintiff  in 
O.  S.  No.  79  of  1866  presented  a  petition  praying  for  a  re-sale  of  the  pro- 
pertjr  on  the  ground  that  it  had  been  sold  at  an  undervalue.  On  this 
petition  the  Munsif  cancelled  the  former  sale  and  ordered  a  re-sale. 
Before  this  re-sale  took  place  the  property  was  sold  in  execution  of  the 
decree  in  Suit  No.  3  of  1866  on  the  nle  of  the  Civil  Court  and  purchased 
by  the  plaintiff  in  that  suit.  Thereupon  petitioner  applied  to  the  Munsif 
to  re-sell  the  property  in  satisfaction  of  his  clainL  Tne  Munsif  refused 
to  do  so  and  the  Civil  Judge,  upon  appeal,  confirmed  the  Munsifs  order. 
Beld^  on  Special  Appeal,  ^t  the  Munsif 's  first  order,  annulling  the 
sale,  was  a  nullity,  and  the  subsequent  attachment  and  sale  under  the 
decree  in  0.  S.  No.  3  of  1866  inoperative  i^ainst  the  property.  That 
consequently,  the  appellant  was  entitled  to  nave  these  proceedmgs  set 
aside  and  the  validity  of  his  siede  upheld,  if  the  respondent's  objection 
that  the  orders  were  not  open  to  question  in  the  High  Court  should  not 
prevail.  Upon  the  latter  point  Beldy  that  no  right  of  appeal  existed,  but 
that,  therefore,  the  Civil  Court  had  no  jurisdiction  to  entertain  the  appeal 
to  that  Court,  and,  giving  effect  to  the  petition  of  special  appeal  as  a 

E9tition  under  Section  35  of  Act  XXllI  of  1861,  that  the  orders  of  the 
ower  Courts  should  be  annulled  and  the  Petitioner  declared  entitled  to 
an  order  and  certificate  perfecting  hia  title. 

1871.       fPHIS  was  a  Petition  against  the  order  of  G.  Ellis,  the 
o<^<^  27.    1     Civil  Judge  of  Coimbatore,  dated  the  8rd  March  l»7l, 

CMP  No  w  » 

224  of  1871. '  passed  on  Civil  Miscellaneous  Petition  No.  42  of  1871,  con- 
^  firming  the  order  of  the  District  Munsif  of  Udum&lpetta 
passed  on  Miscellaneous  Petitions  Nos.  1378  of  1869,  and 
1278  of  1870. 

Petitioner  bought  at  Court  sale  certain  property  which 
had  been  attached  in  O.  S.  No.  30  of  1860  on  the  file  of  the 
District  Munsif 's  Court.  Before,  however,  the  sale  certifi- 
cate was  issued  to  him,  one  Ramakrishna  Chetti,  plaintiff 
in  O.  S.  No.  79  of  1866,  presented  a  petition  praying  for 
a  re-sale  of  the  property  on  the  ground  that  it  had  been 
sold  at  an  undervalue.  On  this  petition  the  Munsif  can- 
celled the  former  sale  and  ordered  a  rensale  of  the  property. 
Before  this  re-sale  took  place  the  property  was  sold  in  ex- 
ecution of  the  decree  in  Suit  No.  3  of  1866  on  the  file  of 
the  Civil  Court  and  purchased  by  the  plaintifi*  in  that  suiU 
(a)  Present  i^Scotland^  C.  J.  and  Innes;  J« 
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Thereupon  Petitioner  applied  to  the  Muneif  to  re-sell  the  pro-        I87i« 
perty  in  satisfaction  of  his  claim.    The  Munsif  refused  to  do  -^  m^p.NoI 
so  and  the  Civil  Judge,  upon  appeal,  confirmed  the  Munsif  s   224o/i87i. 
order.    Petitioner  appealed  to  the  High  Court  upon  the 
grounds  that 

1.  Inasmuch  as  his  sale  only  was  set  aside,  his  first 
attachment  was  still  operative,  and  be  was  entitled  to  a  re- 
sale thereunder. 

2.  The  whole  proceedings  were  irregular. 

Johnstone  for  the  petitioner. 

HandUy  for  the  supplemental  counter-petitioner. 

The  Court  delivered  the  following 

Judgment  : — Treating  this  petition  of  appeal  as  we  think 
it  ought  to  be  treated,  as  involving  not  only  the  validity  of 
the  order  of  the  District  Munsif  refusing  to  attach  the  pro- 
perty in  dispute  a  second  time  on  the  appellant  s  applica- 
tion, which  has  been  affirmed  by  the  Civil  Court ;  but  also 
the  validity  of  the  District  Munsif 's  first  order  annulling  the 
Court  sale  under  the  appellant's  decree ;  we  are  of  opinion 
that  the  latter  order  is  altogether  a  nullity. 

The  sale  could  only  have  been  set  aside  for  such  irregu- 
larity as  is  specified  in  Section  256  of  the  Code  of  Civil  Pro- 
cedure, and  no  such  irregularity  appears  to  have  taken  place. 
The  appellant,  therefore,  was  entitled  to  the  order  and  certifi- 
cate, perfecting  his  title  as  purchaser,  provided  for  by  Sec- 
tions 257  and  259.  The  District  Munsif's  first  order,  conse- 
quently, was  made  without  jurisdiction,  and  the  subsequent 
attachment  and  sale  in  execution  of  the  decree  in  Original 
Suit  No.  3  of  1866  in  the  Civil  Court  was  inoperative 
against  the  property.  This  being  so,  the  appellant  is  enti- 
tled to  have  the  District  Munsif  s  first  order,  as  well  as  his 
second  order  and  the  order  of  the  Civil  Court  confirming  the 
latter,  set  aside,  and  the  validity  of  his  sale  upheld,  if  the 
respondent's  objection  that  the  orders  were  not  open  to 
question  in  this  Court  should  not  prevaiL 

We  are  of  opinion  that  no  right  of  appeal  existed,  but 
not  upon  the  ground  on  which  the   objection  is  rested  that 
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1871.       the  appeal  was  expressly  prohibited  by  Section  257  of  the 
Code  of  Civil  Prooedore.    That  section  enacts  that  "  if  no 


C.  M.  P.  No. 

%2i  of  1871.  BQ^ii  application  as  is  mentioned  in  the  last  preceding  section 
be  madoi  or  if  such  application  be  made  and  the  objection 
be  disallowed,  the  Court  shall  pass  an  order  confirming  the 
sale ;  and  in  like  manner  if  such  application  be  made ^  and  if 
the  objection  be  allowed,  the  Court  shall  pass  an  order  setting 
aside  the  sale  for  irregularity.  If  the  objection  be  allowed, 
the  order  made  to  set  aside  the  sale  shall  be  final**  This 
enactment  obviously  restricts  the  jurisdiction  to  make  an 
order  setting  aside  a  sale  to  the  cases  of  irregularity  speci- 
fied in  Section  256,  and  shows  that  it  is  to  orders  made  in 
such  cases,  and  to  those  alone,  that  the  provision  of  finality 
applies.  Now  the  first  order  of  the  District  Munsif  is  not 
merely  upon  a  ground  for  which  the  section  does  not  provide, 
but  is  absolutely  contrary  to  it,  and  is  clearly  therefore  not 
an  order  made  final  by  Section  257,  but  one  wholly  '  ultra 


vires.' 


We  rest  our  decision  as  to  this  point  upon  the  ground 
that  the  Code  of  Civil  Procedure  does  not  provide  for  an 
appeal  in  such  a  case.  Section  23  of  Act  XXIII  of  186 1,  which 
is  the  only  section  that  could  be  held  to  do  so,  does  not,  we 
think,  admit  of  that  construction.  We  have  some  hesitation 
as  to  whether  it  applies  to  orders  made  in  execution  of  de« 
crees^  but  it  is  difficult  to  put  a  ditterent  construction  upon 
the  word  ''decrees"  from  that  which  the  same  word  has 
been  held  by  the  High  Court  of  Bengal  to  bear  in  Section 
376,  providing  for  review  of  Judgment.  See  Sulh.  Full  B. 
Rep.  235.  Taking  the  section  to  apply  to  such  orders,  we 
are  at  present  of  opinion  that  the  right  of  appeal  is  given 
only  as  between  the  parties  to  the  suit  in  which  the  decree 
or  order  was  made.  And  here  the  person  on  whose  appli- 
cation the  sale  to  the  Petitioner  was  set  aside  was  not  a 
party  to  the  suit  in  which  the  Munsifs  order  setting  it  aside 
was  passed.  He  was  before  the  Munsifs  Court  on  the 
passing  of  the  order  as  the  holder  of  a  decree  in  another 
suit.  Nor  was  the  present  Petitioner  a  party  to  the  suit  on 
which  the  second  order  was  made,  refusing  to  set  aside  the 
eeoond  sale  which  had  taken  place. 
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The  right  of  appeal  not  existing,  the  Civil  Court  had        1871. 
no  jurisdiction  to  entertain  the  appeal  to  that  Courts  and  c.  M4  p.  /Vo. 
giving  effect  to  the  Petition  of  appeal  as  a  Petition  under  ^-^0/1 871. 
Section  35  of  Act  XXIII  of  1861,  as  we  think  in  the  circum- 
stances of  this  case  should  be  done,  the  order  of  that  Court 
must  be  set  aside.    And  following  this  Court's  decision  in 
6  H.  C.  R  22  (Subraiya  Gaundan  v.  VenJecUagiri  Aiyar 
uTid  5  oiJiers),  we  are  of  opinion  that  under  the  jurisdiction 
given  by  the  latter  part  of  the  section  the  invalid  orders  of 
the  District  Munsif  should  also  be  annulled.    The  effect  of 
which  will  be  to  entitle  the  Petitioner  to  an  order  and 
certificate  perfecting  his  title.    The  parties  will  bear  their 
own  costs  in  this  and  the  Lower  Courts. 


appellate  SurisdiictUin.  (a) 

Be/erred  Com  No.  39  of  1871. 
G.  L.  MoBRis,  Esq.,  Receiver  and  Manager 
of  the  Tanjore  Estate  against  Muthu- 
sa'mi  Pjllai,  and  another. 

The  suit  was  brought  by  the  jpkuntiff,  as  Beceiver  of  the  Tanjore 
Estate,  to  recover  from  the  1st  defeodanty  a  fanner,  a  sum  of  money 
aU^ed  to  be  rent  due  to  the  Taz^jore  estate  under  a  written  agreement 
executed  in  August  1866  by  the  1st  defendant  to  the  Snd  defendant  who 
then  claimed  to  be  owner  of  the  estate.  The  Judge  of  the  Court  of 
SmaJl  Causes  oonsiderpd  that  the  subject^rmatter  of  the  plaint  did  not 
constitute  a  cause  of  action  to  the  nlamtiff,  and  dismissed  the  plaint 
subject  to  the  opinion  of  the  High  Court  BMy  that  the  suit  was 
piaintainable  by  the  Beceiver  to  recover  the  &ir  rent  payable  for  the 
use  and  occupation  of  the  land  under  the  Muchalka,  wluch  was  good 
evidence  of  wqat  was  the  &ir  amount  of  rent,  The  2nd  defendant  hav- 
ing been  held  to  possess  no  title  to  th^  property  could  not  afterwards 
maintain  an  action  for  the  non-payment  of  the  rent  of  a  portion  of  such 
property,  due  according  to  the  terms  of  the  Muchalka. 

Held,  also,  that  the  right  of  suit  did  not  extei^d  to  recover  anything 
as  interest  on  the  reqt  due. 

THIS  was  a  case  referred  for  the  opinion  of  the  High  Court       isn. 
by  J.  H.  Nelson,  the  Judge  of  the  Conrt  of  SmaU  Causes  ^^^^^  3'^ 
at  Combaconmn.  </i^7i. 

The  following  was  the  case  stated, — 
"  This  is  a  suit  brought  for  the  recovery  from  the  Ist 
defendant,  a  farmer,  of  Rs.  61-15-1,  being  the  balance  of  a 
sum  of  money  alleged  to  be  due  to  the  Tanjore  estate  under 
a  written  agreement,  dated  20th  August  1866.  The  plaintiff 
is  Q.  L.  Morris,  Esquire,  the  Collector  of  the  Tanjore  Districtj 
(a)    Present :— Scotland^  C.  J.  and  Innes,  J, 
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1871.  and  he  sues  as  being  the  appointed  Receiver  for  the  Tanjore 
3z.  c.  No.  39'  estate.  The  written  agreement  purports  to  have  been  exe^ 
^f^^^^'  cuted  in  favor  of  the  2nd  defendant,  who  is  styled  in  the 
same  His  Royal  Highness  (Divanum  Averghal)  Maharija 
Raja  Sri  Sarab'h6ji  Sahib,  and  who  at  the  time  of  its  exe- 
cution appears  to  have  claimed  to  be  the  adopted  son  of  the 
late  Raja  of  Tanjore,  and  as  such  to  be  the  sole  owner  and 
exclusive  possessor  of  the  Tanjore  estate.  And  it  is  stated 
in  the  plaint  that  the  2nd  defendant  is  made  a  co-defendant 
as  being  a  '  name-lender.' 

The  plaint  was  presented  on  the  27th  May  1869,  and  in 
December  of  the  same  year  was  brought  before  me  for 
scrutiny  previous  to  registration.  And  upon  consideration  I 
came  to  the  conclusion  that  the  subject-matter  of  the  plaint 
did-  not  constitute  a  cause  of  action  to  the  plaintiff,  and  re- 
jected the  plaint  under  Section  82  of  the  Code  of  Civil  Pro- 
cedure. 

Subsequently,  on  the  8th  October  1870,  the  plaintiff's 
successor  in  the  office  of  Receiver  presented  an  application 
for  the  review  of  my  order  rejecting  his  predecessor's  plaint, 
and  in  doing  so  colled  my  attention  to  the  following  passage 
in  the  Judgment  of  the  High  Court  in  Regular  Appeal  No. 
93  of  1870,  which  comments  on  the  mode  in  which  I  dealt 
with  a  suit  similar  to  the  present,  in  which  the  Receiver 
wished  to  intervene  and  recover  the  whole  sum  claimed  by 
the  plaintiff  in  that  suit,  who  is  the  2nd  defendant  in  this  suit. 
The  passage  is  as  follows : — "  The  fact  is  that  Surfogf,  whose 
title  to  the  land  had  been  set  aside  by  the  decree  of  this 
Court,  had  been  suing  upon  a  contract  with  defendant  and 
his  suit  had  been  dismissed.  If  the  time  of  the  currency  of 
that  suit  ia  deducted,  the  action  is  in  time.  The  Small 
Causes  Court  Judge  refused  to  admit  the  plaintiff  in  place 
of  Surfogi,  although  be  had  manifestly  taken,  all  interest  in 
the  land  as  representing  the  persons  for  whom  he  was  Re- 
ceiver. It  seen^  to  me  that  it  was  quite  open  to  the  present 
plaintiff  at  his  election  either  to  affirm  or  disaffirm  Surfogi  s 
contract,  and  that,  having  elected  to  confirm  it,  he  should 
have  been  admitted  into  the  suit.  Then,  however,  comes 
the  dilemma  : — Conung  in  as  succe3Sor  to  Surfogi  and  suing 
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tipon  the  obligation  created  by  his  contract,  the  plaintiff  is        ^871. 

,  ^        -   ,  .     ,.  ^  ,  November  8. 

barred  by  res  judicata.    Coining  in  paramount  to  him  and  a  a  No,  80 

npon  a  discordant  title,  Sttrfogi's  proceedings  were  no  in- of^^^i. 

terruption  of  the  period  of  limitation,  because  then  Surfogi 
is  not  the  person  under  whom  he  claims.  It  is  very  melan- 
choly that  substantial  justice  should  be  defeated  by  supra- 
subtile  procedure,  and  specially  in  Small  Cause  Courts,  in 
which  such  mischievous  devices  are  peculiarly  mischievous. 
If  the  plaintiff  had  asked  that  a  case  be  stated,  and  it  had 
been  stated,  doubtless  the  result  would  have  been  different." 

Upon  reading  this  passage  it  seemed  to  me  that  it  was 
my  duty  to  admit  the  petition  for  review,  and  re-consider 
my  order. 

Accordingly  I  have  re-considered  my  order,  and  after 
hearing  what  the  plaintiff^s  pleader  had  to  urge  in  support 
of  his  case,  and  aftor  perusing  and  construing  the  order  of 
the  Civil  Court  appointing  the  Receiver,  and  the  decree  of 
the  High  Court  in  H.  H.  M.  Jijoyiamha  Bayi  Saiba  and 
another  v.  H,  H.  M.  Kdnxdkahi  Bayi  8aiba  and  12  othera,^^^ 
I  have  come  to  the  conclusion  that  my  order  rejecting  the 
plaint  was  a  right  and  legally  proper  order,  and  that  the 
plaint  must  be  rejected  under  Section  32  of  the  Code  of  Civil 
Procedure,  because  the  subject-matter  of  the  plaint  does  not 
constitute  a  cause  of  action  to  the  plaintiff,  subject  to  the 
decision  of  the  High  Court  upon  the  following  case  : — 

The  suit  is  brought  to  recover  damages  on  account  of 
the  violation  by  the  1st  defendant  of  a  legal  obligation  in- 
curred by  the  1st  defendant  through  making  a  convention 
with  the  2nd  defendant  on  the  20th  August  1866.  By  the 
terms  of  that  convention  the  1st  defendant  was  obliged 
to  pay  to  the  2nd  defendant  a  certain  sum  of  money  on  or 
before  a  certain  date.  The  suit  is  brought  not  by  the  2nd 
defendant  but  by  the  plaintiff,  as  being  the  appointed  "  Re- 
ceiver" of  the  Tilnjore  estate. 

The  following  is  a  translation  of  the  plaint : — **  Under 
a  Muchalka,  dated  the  20th  August  1866,  the  1st  defendant 
rented  for  3  faslis,  from  fasli  1275  to  1277, 16  mahs  of  Punjei 
and  Swarnadayam  land  of  the  Vadapathi  Padugai,  in  the 
Mokhasa  village  of  Sundara  Perumdl  Covil,  and  fruit  trees 

(a)  3  M.  H.  C.  R.  424. 

48 
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1871.        belonging  to  the  deceased  ilUh&r&JB.  of  Tanjore,  and  agreed 
Jg.  a  Ao.  89  ^  P^^  ^^  annual  rent  of  Rs.  81-15-1,  the  sum  due  for  fasli 
,   </^g7^'     1275  being  payable  on  or  before  the  30th  August  1866,  and 
in  default  interest  being  chargeable  at  Rupee  1  per  mensem. 
The  Muchalka  has  been  executed  by  the  1st  defendant  to 
the  2nd,  the  then  manager  appointed  by  E&m&kshi  Bayi 
Saiba.    The  1st  defendant  accordingly  enjoyed  the  land, 
but  paid  only  part  and  not  the  whole  of  the  rent  due  for 
fasli  1275,  as  hereinunder  specified,  viz. : — Balance  due,  Bs. 
61-15-1.     As  the  Muchalka  has  been  executed  on  behalf  of 
the  estate  of  which  I,  as  stated  above,  am  the  Receiver,  I 
bring  the  suit  to  recover  from  the  1st  defendant  the  above- 
mentioned  amount  with  interest  and  costs.    The  Mucbalka 
imng  in  the  name  of  the  2nd  defendant  he  is  also  made  a 
•defendant" 

According  to  the  plaint  the  2nd  defendant  was  a  mere 
'  name-lend  er^n  the  transaction  evidenced  by  the  instru- 
ment sued  on,  and  lent  his  name  as  obligee  because  he  was 
4bt  the  time  "  managing"  the  Tanjore  estate.  But  according 
to  the  written  statements  made  by  the  senior  of  the  late 
B&ja's  widows,  and  of  the  2nd  defendant,  respectively,  put 
into  the  Tanjore  Civil  Court  in  the  course  of  O.  S.  No.  16 
of  1866,  and  reported  at  3  M.  H.  C.  R.  426,  the  2nd  defendant 
was  duly  adopted  as  the  son  of  the  late  Rija  on  the  1st 
July  1863,  and  the  whole  property  was  shortly  afterwards 
put  in  his  possession,  and  he  was  in  1864  the  only  party 
entitled  to  the  property,  both  under  the  Hindu  Law  and 
because  the  senior  widow  being  the  owner,  if  the  pretender 
was  not,  had  assigned  to  him  all  that  was  in  her.  And 
therefore  it  was  as  owner  of  the  Tanjore  estate,  not  as 
nuindger,  that  the  2nd  defendant  made  the  convention  afore- 
said with  the  1st  defendant.  The  following  is  a  translation 
of  the  first  part  of  the  instrument  sued  on : — *'  Muchalka  exe- 
cuted by  Muthus&mi  PiUai  to  His  Royal  Highness  M&h&r&ja 
R&ja  Sri  Sarab'hdji  Sahib  before  Tiruvenkata  Pillai,  Agent. 
I,  one  of  the  4  persons  that  rented  the  Punjei  lands  and  fruit 
trees  in  the  western  portion  of  Yadaplithi  Padugai  in  the 
village  of  Sundara  Perumal  Covil,  under  a  Muchalka,  dated 
the  17th  August   1865,   having  undertaken  to  pay  for  my 
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ihare  of  the  land  (16  mahs)  and  fruit  trees  (18  in  number)       1871- 
Rs.  81-2-3  and  As.  12-10  respectively,  for  3  faslis  from  the  r^o^ico^  si' 
beginning  of  fasli  1275  to  the  end  of  1277,  and  having  _SLL?Zli— 
accordingly  cultivated  the  land  and  enjoyed  it  for  fasli  1275, 
agree  to  pay  the  rent  due  for  that  fasli,  namely,  Rs.  81-15-1 
to  the  karnam  on  or  before  the  30th  August  of  fasli  1276> 
and  obtain  the  printed  katchats  issued  by  the  Palace  autho- 
rities." 

The  rest  of  the  instrument  consists  of  numerous  provi* 
sions,  and  contains  nothing  from  whicb  it  caa  be  pretended 
that  the  second  defendant  was  dealing  with  the  1st  defend, 
ant  in  any  capacity  other  than  that  of  absolute  owner  and 
possessor. 

In  execution  of  the  decree  passed  in  the  suit  above 
referred  to,  the  Civil  Court  of  Tanjore  appointed  the  plaintiff* 
"  Receiver "  of  the  Tanjore  estate  by  the  following  instru^ 
ment  :• — 

Original  Suit  JSTot  16  of  1866. 

^*  Whereas  it  has  been  shown  to  the  satisfaction  of  the- 
Court  that  the  undermentioned  property  in  dispute  in  the^ 
above  suit  is  being  wasted  and  misapplied  by  the  1st  and 
14th  defendants,  you  are  hereby  appointed  Receiver  of  the 
said  property.  You  shall  diligently  and  faithfully  discharge 
the  trust  committed  to.  you  and  act,  in  every  respect,  accord- 
ing to  the  instructions  given  you,  and  to  the  best  of  your 
judgment,  for  the  preservation  and  improvement  of  the 
property,  and  for  the  interest  of  the  parties  concerned.  You 
are  hereby  empowered  to  collect  the  rents  and  profits  there* 
o^  and  to  apply  and  dispose  of  the  same  in  such  manner  as 
the  Court  shall,  from  time  to  time,  direct.  You  sibsJi^render 
a  true  and  just  account  of  whatever  may  be  received  by  you, 
and  also  quarterly  accounts  in  abstract.  You  shall  derive 
no  personal  advantage  whatever,  directly  or  indirectly,  and 
you  shall  exercise  the  powers  of  Receiver  until  otherwise 
ordered  by  this  Court." 

By  virtue  of  this  instrument  the  plaintiff  as  ''Receiver*' 
took  possession  of  the  Tanjore  estate,  and  proceeded  to  coL- 
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1871.       lect  the  rents  and  profits  thereof,  and  to  apply  and  dispose 
'^(rN^:W  ^^  ^^^  same. 


0/187I. 


On  the  8th  May  1868,  the  High  Court  passed  a  decree, 
on  appeal  from  the  decree  passed  in  the  suit  above  referred 
to,  and  thereby  directed  the  permanent  appointment  of  a 
"  Receiver  and  Manager"  of  the  whole  of  the  property,  and 
that ''  if  practicable  the  Collector  be  continued  as  such  Re- 
ceiver and  Manager."  And  the  plaintiff  appears  to  have 
acted  thenceforth  as  such  '  Receiver  and  Manager'  accord* 
ingly. 

By  the  same  decree  certain  necessary  powers  were  con- 
ferred on  the  plaintiff  in  the  following  terms  : — '*  And  the 
said  Receiver  and  Manager  is  empowered  and  directed  in 
accordance  with  the  judgment  of  this  Court  and  subject  to 
the  control  of  the  Civil  Court  to  do  all  acts  and  things 
necessary  or  proper  for  the  preservation  and  beneficial  ma- 
nagement of  both  the  immoveable  and  moveable  property 
and  the  collecting  of  the  rents,  produce  and  profits  of  the 
same,  including  the  appointments  of  all  Agents  and  servants 
for  those  purposes :  as  also  all  proper  acts  and  things  for  the 
purpose  of  affording  to  the  said  widows  respectively  a  fair 
participation  in  the  use  and  enjoyment  of  the  moveable 
property.  And  he  is  further  empowered  to  discontinue 
such  parts  of  the  present  Palace  establishment  as  are  not 
required  for  the  convenience  or  comfort  of  the  said  widows, 
or  not  suited  to  their  condition  and  circumstances." 

The  Receiver  and  Manager  was  further  empowered 
to  allow  certain  sums  to  each  of  the  widows  out  of  the  rents 
and  profits,  and  to  do  certain  other  things. 

On  the  10th  and  14th  September  1868,  respectively, 
the  Civil  Judge  of  Tanjore,  in  answer  to  letters  from  the 
Receiver  and  Manager,  wrote  two  letters  giving  an  extra- 
j[udicial  opinion  on  certain  matters,  and  declining  to  give 
any  opinion  on  the  doubtful  point  whether  the  Receiver 
and  Manager  was  or  was  not  empowered  to  continue  pro- 
ceedings commenced  by  and  in  the  name  of  the  Pretender, 
as  the  point  would  probably  come  before  the  Civil  Court 
for  decision  on  appeal. 
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Upon  the  foregoing  facts  I  was  of  opinion — (1)  That  by       I87i. 
virtue  of  the  convention  evidenced  by  the  instrument  sued  ^^"cTNoTzi^ 
on,  a  ju8  in  personam  as  against  the  1st  defendant  accrued  ,  ^Z^^*^^: — 
to  the  2nd  defendant  for  his  own  proper  benefit ;  (2)  that  that 
right  was  never  relinquished  by,  transferred  from,  or  extin- 
guished in  the  2nd  defendant ;  (3)  that  the  right  owners  of 
the  Tanjore  estate,  collectively  and  individually,  have  had 
and  have  no  jtLS  in  peraonam  bs  against  the  1st  defendant 
by  virtue  of  the  convention  evidenced  by  the  instrument 
sued  on,  or  otherwise,  to  oblige  him  to  pay  them  money  for 
the  occupancy    of  lands  in   fasli   1275;  and  (4)  that  the 
plaintiff  as  '  Receiver,'  or '  Receiver  and  Manager*  of  the  Tan- 
jore estate,  is  not  empowered  to  bring  suits  generally  and 
the  present  suit  in  particular. 

The  questions  for  the  consideration  of  the  High  Court 

are — 

(1.)  Whether,  assuming  as  a  matter  of  fact  that  the 
2nd  defendant  accepted  on  his  own  account  and  as  owner  of 
the  Tanjore  estate,  and  not  as  agent  for  another,  the  promise 
of  the  1st  defendant  to  pay  money  to  the  2nd  defendant  as 
the  hire  of  the  lands  specified  jn  the  plaint,  and  assuming 
that  the  2nd  defendant  fulfilled  the  promise  or  promises 
which  he  made  in  return  to  the  1st  defendant,  a  right  did 
not  accrue  to  the  2nd  defendant,  absolutely  and  in  his 
individual  capacity,  to  demand  and  enforce  payment  to 
himself  by  the  1st  defendant  of  the  sum  promised. 

(2.)  Whether  the  decree  of  the  High  Court  above 
mentioned  has  in  effect  extinguished,  or  transferred  to 
another,  or  in  any  way  affected  the  above  right  of  the  2nd 
defendant. 

(3.)  Whether  the  right  owners  of  the  Tanjore  estate 
can  now  treat  the  2nd  defendant  as  their  agent,  for  the  pur- 
pose of  adopting  as  their  own  a  pact  entered  into  by  the 
2nd  defendant  whilst  he  was  in  adverse  and  exclusive 
possession  of  the  Tanjore  estate. 

(4.)  Whether  the  *  Receiver  (and  Manager)'  of  the 
Tanjore  estate  is  empowered  by  the  order  of  the  Civil  Court 
appointing  him  '  Receiver*  and  the  decree  of  the  High  Court 
confirming  and  limiting  his  appointment  as  'Receiver  and 
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1871.       Manager/  or  by  either  the  order  or  the  decree,  to  sue  and 
H.  0.  No.  3S»  ^  sued,   either  with  or  without  leave  obtained  from  the 
^^  '^^^'    Civil  Court  of  Tanjore,  in  behalf  of  the  right  owners  of  the 
Tanjore  estate. 

(5.)  Whether  the  plaintiff  was  empowered  by  the  order 
and  decree,  or  by  either,  to  bring  the  present  suit,  being  a 
suit  not  for  the  recovery  of  rent  accruing  due  during  the 
torm  of  the  duration  of  his  office,  but  for  the  recovery  of 
money  due  to  the  2nd  defendant  before  the  '  Receiver  and 
Manager'  was  appointed/' 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — As  regards  the  first  question  submitted  in 
this  case,  it  is  quite  clear  that  the  2nd  defendant,  having 
been  held  to  possess  no  title  to  the  property,  could  not  after- 
wards maintain  an  action  for  the  non-payment  of  the  rent 
of  a  portion  of  such  property  due  according  to  the  terms  of 
the  Muchalka.  The  right  to  the  property  and  the  right 
to  the  rents  payable  by  the  tenants  occupying  portions  of  it 
are  inseparable. 

As  to  the  other  questions  submitted,  the  decisions  of  this 
Court  in  Small  Cause  Referred  Case  No,  55  of  1869,  and  in 
Regular  Appeal  No.  93  of  1870, 6  M.  R  C.  Rep.  125,  referred 
to  by  the  learned  Judge,  are  in  point,  and  following  those 
decisions  we  hold  that  the  suit  Ls  maintainable  by  the  Receiv- 
er to  recover  the  fair  rent  payable  for  the  use  and  occupa- 
tion of  the  land  under  the  Muchalka,  which  is  good  evi- 
dence of  what  is  the  fair  aaiount  of  rent. 

No  question  of  agency  arises  in  the  case:  The  Receiver, 
representing  the  rightful  owners  of  the  estate,  is  empowered 
by  his  appointment  imder  the  decree  of  this  Court  to  sue 
for  the  rents  accrued  and  accruing  due  from  the  several 
tenante  who  have  been  holding  portions  of  the  property 
belonging  all  along  to  the  persons  who  have  been  pronounced 
by  the  decree  of  this  Court  to  be  the  rightful  owners. 
But  we  are  of  opinion  that  the  right,  of  suit  does  not 
extend  to  recover  any  thing  as  interest  on  the  rent  due. 
These  observations  afford  an  answer  to  all  the  questions  sub-^ 
uitted. 
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9lj)))enate  a^nrttRiiftion.  {a) 

Regular  Appeals  No8,  83  and  89  of  1870. 

Saravaka  Te'van  and  2  others... .Appellants  in  No.  83 

(1«A,  I5th  and  IGth 
Defendants). 

Muttayi  Amma'l,  guardian  o{\  Respondents  in  No. 
minor  Muttuvirappa  Gaun-  v83  aTid  Appellants 
DAN,  and  another j  in  No.S9  {Fiaintifs). 

\   Respondents  in  No. 
TiRUMALAi  Oaunoan  and    10  IS9  {lst,!ith,llth,12th, 

others •  ^lUhtolSthy22nd,and 

J  24^A  Defendants). 

It  is  the  firmly  settled  rule  of  Hindu  Law,  resting  upon  the  autho- 
rity of  the  MitdJMard  and  repeated  judicial  decisions,  that  a  managing 
CD-parcener  has  not  the  capacity  to  alienate  or  charge  the  share  of  his 
minor  co-parcener  in  immoveable  ancestral  property,  except  for  the  pur- 
pose of  providing  for  some  family  need  or  the  performance  of  an  indis- 
pensable religious  duty,  or  except  the  alienation  or  charge  be  for  the 
oenefit  of  the  joint  estate  :  ana  in  every  case  to  which  the  rule  is 
Applicable,  the  onus  of  showing,  either  by  direct  or  presumptive  proof,  a 
primd/aeie  case  in  support  of  the  existence  of  the  condition  necessary  to 
give  the  legal  capacity  to  make  the  disputed  disposition,  lies  upon  the 
party  claiming  to  have  acquired  under  it  a  title  to  the  minor's  share  of 
the  property.  Upon  the  question  of  what  is  the  amount  of  proof  which 
the  law  renders  necessary  to  discharge  that  burthen  of  proof. — Held, 
that  where  the  dispute  as  to  the  validity  of  a  sale  or  mortgage  of  family 
property  is  with  the  person  to  whom  it  was  made,  and  the  pecuniary 
consideratioo  for  it  has  not  been  advanced  for  the  purpose  of  discharging 
an  antecedent  charge  on  the  property  or  an  old  debt  incurred  by  an  an- 
cestor ;  the  case  of  the  vendee  or  mortgagee,  as  regards  the  existence  of 
a  family  need  or  sufficient  beneficial  purpose  requiring  the  advance  of 
the  consideration  money,  must  be  established  by  positive  proo£  But 
that  between  a  bond  fide  sale  or  mortgage  for  an  advance  made  to  pay  off 
a  pre-existing  mortgage  claim  or  an  unsecured  debt  of  an  ancestor,  and 
one  not  made  for  that  purpose,  there  was  this  distinction  to  be  observed, 
that  the  burthen  of  establishing  by  direct  proof  that  such  prior  claim  or 
debt  was  incurred  for  a  proper  family  purpose  is  not  cast  upon  the 
vendee  or  mort^i^^.  He  is  only  required  to  show  this  presumptively. 
But  to  do  so  it  IS  incumbent  on  him  to  give  proof  not  only  of  the  con- 
sideration for  the  sale  or  mortgage  having  been  bond  fide  advanced  in 
discharge  of  an  antecedent  debt,  but  also  of  an  enquiry  productive  of 
results  which  warranted  his  reasonably  believing  that  such  debt  was  a 
family  obligation  and  the  sale  or  mortgage  a  prudent  arrangement  for 
its  discharge. 

REGULAR  Appeals  against  the  decision  of  F.  M.  Kin-  ^^.J^^^'^^ 
dersley,  the  Acting  Civil  Judge  of  Coimbatore,  in  Origin-  a.  a.  Am.  d» 
al  Suit  No.  14  of  1868.  A^^ofm^. 

The  suit  was  brought  by  the  plaintiff  Muttayi  Ammal, 
as  grandmother  and  guardian  ad  litem  of  her  grandsons  the 
minor  sons  of  1st  defendant,  to  recover  the  shares  due  to  tho 
(a)  Present  :~Scotland,  C.  J.  and  Hollowayi  J. 
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1871.  said  minors  in  the  family  property,  the  1st  defendant  having 
Ji.  A.  Nos.  83  wasted  and  illegally  alienated  much  of  the  said  property 
^  S9  of  imo.  g^j^^  endangered  the  interests  of  the  minors. 

The  plaintiff  only  sued  for  a  share  in  the  immoveable 
property,  the  whole  of  which  she  alleged  was  the  self- 
acquisition  of  NaUatambiClaundan,  grandfather  of  Istdefend- 
ant.  She  alleged  that  1st  defendant  succeeded  to  a  large 
amount  of  moveable  property  in  1858,  almost  the  whole  of 
which  he  had  squandered.  The  other  defendants  were  sued 
as  setting  up  claims  to  various  items  of  the  property,  as 
purchasers,  mortgagees,  &c.,  from  1st  defendant,  which  titles 
plaintiff  contended  were  not  good  against  the  minors. 

The  following  is  extracted  from  the  judgment  of  the 
Civil  Judge. — 

**  Now  to  consider  the  claims  set  up  by  the  different 
defendants. 

The  2nd  defendant  has  now  no  claim,  but  held  a  decree 
in  Original  Suit  No.  40  of  1866  against  1st  defendant,  which 
decree  has  been  transferred  to  22nd  defendant.  I  will  there- 
fore begin  with  22nd  defendant's  claim,  which,  moreover,  is 
one  of  the  most  important  in  the  case. 

The  22nd  defendant  claims  under  two  separate  deeds, 
the  first  being  a  mortgage  for  Rupees  900  on  the  plaint 
property  Nos.  8, 11  and  34,  under  Exhibit  XX,  dated  10th 
March  18G8.  This  document  is  proved  by  the  plaintiffs 
2nd  witness  and  the  20th  witness  for  the  defence  :  but  there 
is  no  evidence  as  to  what  purpose  the  money  was  applied  to, 
or  why  it  was  borrowed,  except  that  20th  witness  says  1st 
defendant  when  borrowing  said  he  wanted  it  for  the  pur- 
pose of  buying  bullocks  for  his  sugar  press  and  cattle. 

Now,  I  think  that  following  the  ruling  in  S.  A.  75  of 
1863, 1  M.  H.  C.  R.  398,  the  22nd  defendant  was  bound  to 
adduce  some  evidence  to  show  that  the  debt  was  contracted 
bond  fide  and  for  the  benefit  of  the  family,  since  at  the  time  of 
its  being  contracted  tbe  1st  defendant  s  sons  were  minors,  and 
as  regards  this  debt  22nd  defendant  has  produced  no  such 
evidence.   It  must,  therefore,  be  held  that  the  mortgage  deed 

XX  does  not  bind  the  shares  of  the  minor  sons  of  1st  defend- 
ant. 
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Next  the  22nd  defendant  claims  under  XIX,  a  deed  ^,   5871. 

November  17. 

executed  by  let  defendant  on  the  29th  April  1868,  whereby  ij.  a,  Nos.  83 
Ist  defendant  makes  himself  liable  for  Rupees  26,000.  and  ^JL^jni^ 
places  in  22nd  defendant's  possession  the  lands  plaint  Nos. 
1  to  3,  14  to  18, 20  to  24, 26, 27, 29, 37  and  39,  the  agreement 
being  that  22nd  defendant  should  allow  Rupees  1,500  per 
annum  for  the  maintenance  of  the  family  and  credit  the  rest 
of  the  income  against  the  debt  of  Rupees  26,000,  and  that 
22nd  defendant  should  hold  the  lands  for  10  years  or  until 
the  debt  was  discharged. 

The  execution  of  this  deed  is  proved.  It  purports  to  have 
been  execated  for  Rupees  15,000  due  to  one  Lalji  Sett 
under  the  mortgage  bond  Exhibit  XXIII ;  Rupees  3,000  and 
Rupees  700  due  to  22nd  defendant  under  XXY  and  XXIY ; 
another  Rupees  1,000  due  to  22nd  defendant,  Rupees  3,033 
due  for  the  decree  in  Original  Suit  40  of  1866,  made  over  by 
the  2nd  to  22nd  defendant,  and  Rupees  3,267  cash  then 
received :  and  the  evidence  proves  that  1st  defendant  did 
receive  only  about  Rupees  3,000  in  cash,  the  balance  going  to 
discharge  former  liabilities. 

We  will  then  proceed  to  examine  what  these  former 
liabilities  were :  and  the  first  we  will  take  is  XXIII,  which 
is  a  bond  to  one  Lalji  Sett  for  Rupees  15,000,  dated  24th 
January  1865.  The  defendant's  I7th  witness  deposes  to 
this,  and  shows  that  out  of  the  amount  XXI,  a  mortgage  to 
22nd  defendant  for  Rupees  5,000  under  date  lObh  January 
1864,  was  discharged ;  that  a  sum  of  Rupees  3,000  was  paid  to 
9th  defendant  or  his  brother  (apparently  due  under  XXII,  a 
mortgage  to  9th  defendant's  brother  for  Rupees  5,000  under 
date  13th  May  1864),  and  that  the  rest  was  due  to  Lalji  Sett 
for  monies  formerly  advanced,  and  Kupees  1,000  or  1,500 
to  cloth  merchants  for  cloths  bought  at  time  of  1st  defend* 
ant's  son's  marriage,  who  were  then  paid,  and  if  we  go  still 
further  back,  we  have  the  evidence  of  the  4th  and  loth 
witnesses  that  XXI  was  executed  for  Rupees  2,000,  or  so,  then 

due  to  22nd  defendant,  and  Rupees  500  paid  to  15th  witness 
for  gold  bought  to  make  family  jewels,  and  that  1st  defend- 
ant said  he  had  to  pay  people  who  had  been  working  on  the 

&mily  house  with  the  remainder.    This  document  is  dated 

49 
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^871.       January  1864,  and  the  evidence  of  plaintiff's  witnesses  goes 

M.A,  Aw.  83  ^  sl^ow  that  at  that  time  the  family  house  was  being  re- 

#•  89  of  1870.  built,  that  Ist  defendant's  son  was  married  about  that  time, 

and  the  plaintiff's  witnesses  also  admit  that  1st  defendant 

did  make  jewels  for  the  women  of  his  fekmily.     Why  the 

amount  of  XXII  was  borrowed,  there  is  no  evidence  to  show. 

In  the  same  way  the  execution  of  XXIY  and  XXY  is 
proved  by  the  plaintiff's  5th  witness  and  defendant's  4ih, 
1 5th  and  26th  witnesses.  -  These  documents  are  both  dated 
8th  June  1865  ;  and  the  evidence  shows,  I  think,  most  satis- 
factorily, that  the  amount  of  XXY  was  expended  in  discharg- 
ing a  hundi  held  by  one  EArmaji  Sett  for  the  value  of  goods 
sent  from  Madras  for  the  shop  kept  by  1st  defendant :  and 
this  seems  a  most  legitimate  expenditure.  What  became  of 
the  consideration  money  of  XXIY,  there  is  nothing  to  show. 

Then  the  22nd  defendant,  as  26  th  witness,  himself  proves 
that  the  Rupees  1,000  mentioned  in  XIX  as  due  to  him,  is 
the  sum  sent  by  him  to  Madras  as  requested  in  XLII,  a 
telegram  received  by  him  from  Nallatambi  Gaundan,  the 
elder  of  the  two  minors,  and  for  which  the  said  Nallatambi 
and  the  plaintiff  gave  the  receipts  XLIII  and  XLIY. 

Lastly,  the  amount  due  under  the  decree  in  Original 
Suit  No.  40  of  1866  is  shown  by  the  evidence  of  plaintiff's  2nd 
witness  to  have  been  borrowed  to  meet  the  expense  of  mov- 
ing into  the  new  house  which  1st  defendant  had  built ;  and 
such  being  the  case,  and  plaintiff  not  being  able  to  show 
any  fraud  whatever,  it  seems  to  me  that  the  decree  must 
bind  the  family. 

I  have  gone  thus  fully  into  the  origin  of  the  former 
liabilities,  to  discharge  which  XIX  was  executed,  in  order 
that  should  my  interpretation  of  the  law  be  wrong,  the 
Appellate  Court  may  be  able  to  dispose  of  the  question  more 
easily.  But  I  think  that  a  creditor  seeking  to  enforce  his 
claim  against  a  family  estate,  even  when  some  members  are 
minors,  is  not  bound  to  do  more  than  show  that  the  money 
he  advanced  was  used  for  the  benefit  of  the  family.  For 
instance,  in  the  present  case  it  is  sufficient^  in  my  opinion^ 
for  the  22nd  defendant  to  show  that  the  money  advanced 
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by  him  was  employed  in  paying  off  the  decree    in  Original  mu-J?^'i7' 

SoitNo.  40  of  1866,  which  was  then  standing  against  the  fiunily  RTXTifoirSS 

estate,  and  it  is  not  necessary  for  him  to  prove  that  that  <^iL2Q?Z2L 

decree  is  binding  on  the  fieimily.  He  having  once  proved  that 

his  money  was  applied  to  discharge  liabilities  then  due  by 

the  fiunily,  it  is  for  the  plaintiff  to  show  that  the  fsonily 

was  not  bound  by  those  liabilities.    The  same  argument 

applies  to  debt  XXIII.    It  was  a  debt  then  existing  against 

the  family,  and  it  is  sufficient  for  22nd  defendant  to  prove, 

as  he  has  done,  that  the  debt  was  actually  existing  and  was 

actually  discharged.    Otherwise  it  is  difficult  to  say  where 

a  creditor  against  a  family  estate  would  be  able  to  stop  in 

proving  the  necessity  of  debts  incurred,  for  if  in  the  present 

case,  22nd  defendant  has  to  prove  the  necessity  and  boTia 

fides  of  XXIII,  he  must  also  prove  the  necessity  and  bona 

fides  of  XXI  and  XX 11^  and  then  again  the  necessity  and 

bona  fides  of  any  debts  discharged  by  them,  and  so  on 

ad  infinitum.  Of  course,  the  creditor  must  show  that  the  debts 

are  not  fictitious  and  that  they  were  actually  discharged  with 

the  money  lent ;  and  it  would  be  open  to  the  members  of  the 

family  who  sought  not  to  be  bound  by  the  subsequent  debt 

to  show  that  the  former  liabilities  were  fictitious,  or  from  any 

cause  were  not  binding  on  them :  but  in  the  present  case  there 

is  no  question  of  the  genuineness  of  the  cancelled  liabilities 

(at  least  those  evidenced  in  writing),  and  plaintiff  has  not^ 

in  my  opinion,  shown  cause  why  they  should  not  bind  the 

minors. 

There  still  remains  a  sum  of  Rupees  3,267  received  by 

Ist  defendant  in  cash  at  the  time  of  execution  of  XIX. ...Bat 

*  there  is  no  actual  evidence  as  to  how  this  money  waa  spent. 

I  think  then  that  as  regards  XIX,  the  minors  cannot  be 
considered  bound  for  this  sum  of  Rupees  3,267,  or  for  the 
Rupees  700  said  to  have  been  paid  in  discharge  of  XXIV,  for 
the  arguments  in  para.  43  do  not  apply  to  this  prior  debtj 
seeing  that  it  is  a  debt  due  to  the  same  cr  editor. 

But  the  minor's  shares  are,  I  think,  Uable  for  the 
remainder  of  XIX,  which,  I  think,  has  been  sufficiently  shown 
to  have  been  incurred  bo7id  fijde  and  for  the  benefit  of  the 
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«  ^^l'  lit  ^t^unily.... There  is  no  reason  tiiat  I  can  see  to  suppose  ihat 
is.  J.  Not.  83  as  lar  as  22nd  defendant  is  concerned,  the  transaction  was 
ds  89  of  1870.  jQ^Q  otherwise  than  with  perfect  good  £uth  and  with  a  due 
regard  to  the  interests  of  the  fieunily  as  far  as  it  was  possible 
to  regard  them.  At  the  same  time  I  think  I  am  bound  by 
the  ruUng  in  Sjpecia2il233>eaZ  ilTo.  75  o/ 18^ 
todisaliowthe  claim  against  the  minors  except  when  there  is 
some  evidence  not  only  as  to  the  bona  fides,  bat  also  as  to 
the  necessity  of  the  debt  incurred ;  and  it^is  on  this  ground 
alone  that  I  hold  the  minors  are  not  liable  for  the  amounts 
mentioned  in  para.  4>5." 

The  Civil  Judge  then  proceeded  in  like  manner  to 
consider  the  validity  or  otherwise  of  the  other  claims  prefer- 
Ted  by  the  defendants,  adopting,  with  regard  to  the  burthen 
of  proof  in  each  case,  the  interpretation  of  the  law  as  above 
laid  down  by  him. 

He  then  continued : — ^''The  plaintiff  has  sought  to  show 
that  there  could  not  have  been  any  necessity  for  alienating 
and  encumbering  the  property ;  that  1st  defendant  succeeded 
on  his  father's  death,  some  12  years  ago,  to  several  thousand 
Bupees  worth  of  moveable  property  and  to  an  unencumbered 
estate  yielding  about  Rupees  5,000  a  year,  clear  income.  But 
I  do  not  think  the  Court  is  bound  to  see  how  the  1st  defend- 
ant has  managed  the  estate  since  he  came  into  possession. 
I  mean  to  say  that  the  Coiirt  is  not  bound  to  see  this  as 
against  the  creditors  on  the  estate,  though  mismanagement 

'on  the  part  of  1st  defendant  would  be  ground  for  giving  the 
minors  their  shares  on  partition.  Otherwise  an  inquiry 
of  this  kind  might  be  extended  back  for  years  and  yean, 
and  the  managing  member  be  called  on  to  account  for  every 
anna  he  had  received.  It  is  presumed  that  the  management 
was  for  the  joint  interests  of  the  family,  and  though  the 
managing  member  may  have  spent  every  anna  of  the  income, 
^as  long  as  he  does  not  encumber  the  estate,  the  expenditure 
will  be  presumed  to  have  been  equally  for  all  the  members 
of  the  family.  What  the  Court  has  to  consider  is  the  state 
of  the  family  at  the  time  the  alienations  or  encumbrances 
sought  to  be  set  aside  were  made. 
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And  here  we  find  from  the  evidence  of  plaintiff*s  wit*      1871. 
neases  that  within  a  very  few  years^  and  precisely  during  ig.  a,  Noa.  83 
the  time  when  the  various  debts  were  incurred,  there  were  <fe89o/i870> 
extraordinary  expenses  falling  on  the  family... .Then  if  we 
look  to  the  accounts... it  would  seem  that  the  family  expen- 
diture as  a  rule  very  nearly  equalled  the  income,  and  there- 
fore that  any  extraordinary  expenses  would  have  to  be  met 
by  borrowing  money 

I  have  little  hesitation  in  saying  that  the  present  suit 
has  been  got  up  with  the  sanction  and  knowledge  of  1st 
defendant.  The  evidence  leaves  on  my  mind  clearly  the  im- 
pression that  such  is  the  case,  and  that  plaintiff,  supplemen- 
tal plaintiff  and  Ist  defendant  have  all  hit  upon  tins  suit 
simply  as  a  means  for  getting  something  out  of  the  fire.  But 
this  conviction  is  not  enough  to  warrant  a  dismissal  of  the 
suit,  since  it  is  clear  that  when  the  alienations  and  encum- 
brances were  made,  1st  defendant's  sons  were  minors,  and 
could  not  have  been  consenting  parties  to  the  various  trans- 
actions. 

Of  course  it  is  the  duty  of  the  Courts  to  protect  the  in* 
tereats  of  minors  who  cannot  protect  themselves,  but  at  the 
isame  time  it  is  the  duty  of  the  Courts  to  see  that  the  &jct 
of  one  member  being  a  minor  is  not  made  use  of  to  the  in- 
jury of  creditors  who  have  entered  into  bond  fde  contracts 
with  the  head  of  a  family,  the  only  person  competent  at  the 
iime  to  enter  into  those  contracts,  and  there  can  be  no  doubt 
that  in  many  instances  now  it  is  a  regular  plan  for  a  manag- 
ing member  of  a  fSamily,  after  having  incurred  debts,  to  set 
up  some  third  party  to  sue  as  guardian  of  some  minors,  so  as 
to  recover  a  portion  of  those  debts :  and  such  I  have  little 
doubt  is  the  case  in  the  present^suit...... 

There  is  one  question — whether  under  the  circumstan- 
ces a  partition  should  be  decreed,  and  I  think  on  the  whole 
it  should.  Though  in  most  instances  I  have  found  the  1st 
defendant's  acts  good  against  the  minors,  yet  it  is  evident 
that  he  is  not  a  wise  or  prudent  manager  of  the  estate,  and 
that  it  would  be  for  the  interests  of  the  minors  (one  of  whom 
has  now  attained  majority)  that  a  partition  should  take 
place. 
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^fli.  17  ^^^  therefore  decreed  that  plaintiff  and  sapplemental 

j{.A.No$,si  plaihtiff's  claim  to  plaint  Nos.  7, 9, 36  and  38  from  the  9th, 
^•89  0/1870.  11^1^  i2tb,  17th,  and  18th  defendants  be  dismissed ;  that  they 
be  declared  entitled  to  a  two-third  share  in  No.  39,  recover-* 
able  on  4th  defendant's  claim  to  maintenance  ceasing  or 
being  satisfied ;  to  a  two-third  share  in  land  No.  2,  recoverable 
on  payment  to  23rd  and  28th  defendants  of  the  mortgage 
claim  Bupees  2,000 ;  to  a  two-third  share  in  plaint  Nos.  1  to 
3, 14  to  18,  20  to  24,  26,  27,  29,  37  and  39,  the  same  being 
liable  under  XIX  for  Ruptses  22,033  as  against  plaintiffs ;  and 
to  two-thirds  of  Nos.  1, 18, 15, 16, 18, 27, 37  and  39,  the  same 
being  liable  for  the  decree  in  Original  Soit  No.  IS  of  1867 
held  by  24th  defendant ;  that  plaintiSs  do  recover  two-sixths 
of  plaint  No.  28  from  14th  defendant,  of  Na  30  from  15th 
defendant,  and  of  Nos.  31, 32, 33  and  41  from  16Ui  defendant^ 
and  two-thirds  of  the  rest  of  the  plaint  property. 

The  plaintiflb  must  pay  the  costs  of  the2nd,20th  and  21st 
defendants,  who  have  been  unnecessarily  made  parties,  and 
of  the  9th,  11th,  12th,  17th  and  18thdefendants,  against  whom 
their  claim  has  been  dismissed  :  and  of  the  2Srd,  28th  and 
8rd  defendants,  whose  claims  have  been  upheld  in  toto.  As 
regards  the  other  defendants  costs  will  be  proportionate  to 
the  amounts  allowed  and  disallowed." 

Against  this  decree  14th,  16th  and  16th  defendants' 
appealed  in  No.  88,  and  plaintiflb  in  No.  89, 

Joh/nstone  for  the  appellants  in  No.  83,  and  the  5th, 
6ih,  7th,  10th  and  11th  respondents  in  No.  89. 

Handley  for  the  respondents  in  No.  83,  and  the  appel- 
lants in  No.  89. 

Gordon  and  Rdma  Rau,  for  the  appellants  in  No.  89. 

Oould  for  the  10th  and  OvavrnwH  A'yyar  for  the  8th 
respondent  in  No.  89. 

The  Court  delivered  the  following  judgments : — 

Scotland,  C  J. — ^This  is  a  suit  instituted  on  behalf  of 
the  minor  sons  of  the  Ist  defendant  (one  of  whom  has  come 
of  full  age  since  the  date  of  the  suit)  to  invalidate  several 
sales  and  mortgages  made  by  the  1st  defendant  of  the  por-> 
tions  of  the  immoveable  family  property  held  by  the  other 
defendants,  and  to  enforce  a  partition  of  the  plaintiffs'  shares 
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on  the  ground  of  serious  injury  to  their  interests  already  j^J^  ^^^ 
sustained  by  the  Ist  defendant's  dissipation  of  a  large  part  jt,  j.  jvSTss' 

it  841  of  1S70 

of  the  property  to  which  he  succeeded,  and  likely  to  be  fur ^ : 

ther  caused.  The  Civil  Court  has  decreed  a  partition  of  the 
plaintiffs'  shares,  but  only  as  to  some  of  the  lands  sold  and 
mortgaged  by  the  1st  defendant  to  the  other  defendants. 
And  in  the  present  cross  appeals  brought  by  the  plaintiffs 
and  the  14th,  15th  and  16th  defendants,  the  questions  rais- 
ed for  determination  are,  whether  the  decree  is  wrong  with 
respect  to  all  or  any  of  the  sales  or  mortgages  relied  upon  by 
the  defendants  who  are  before  this  Court  either  as  appellants 
or  respondents.  It  will  be  necessary  to  express  my  conclu- 
sions separately  as  to  each  defendant's  claim.  But  there  is 
one  fundamental  point  the  consideration  of  which  is  alike 
essential  to  the  determination  of  aU  the  claims,  and  with  that 
I  shall  first  deal 

It  is  the  firmly  settled  rule  of  law,  resting  upon  the 
authority  of  the  Mitdkaliard  and  repeated  judicial  decisions, 
that  a  managing  co-parcener  has  not  the  capacity  to  alienate 
or  chaige  the  share  of  his  minor  co-parcener  in  immoveable 
ancestral  property,  except  for  the  purpose  of  providing  for 
some  family  need  or  the  performance  of  an  indispensable 
religious  duty,  or  except  the  alienation  or  charge  be  for  the 
benefit  of  the  joint  estate.  See  the  case  Hunoomanpersaud 
Panday  v.  Musaumat  Koonweree,  6  Moo.  I.  A.  393.  And 
there  is  no  doubt  that  in  every  case  to  which  the  rule  is  ap- 
plicable, the  onus  of  showing,  either  by  direct  or  presump- 
tive proof,  a  primd  facie  case  in  support  of  the  existence  of 
the  condition  necessary  to  give  the  legal  capacity  to  make 
the  disputed  disposition,  lies  upon  the  party  claiming  to  have 
acquired  under  it  a  title  to  the  minor's  share  of  the  property* 
In  the  application  of  this  law  to  the  present  case,  the  point 
which  has  called  for  a  little  consideration  is  the  amount  of 
proof  which  the  law  renders  necessary  to  discharge  that 
burthen  of  proof. 

The  governing  authority  on  the  point  is  the  judgment  of 
the  Privy  Council  in  Hunoomanpersaud  Panday  v.  Muasu- 
Tnat  Koonweree,  and  the  positions  which  I  have  considered 
to  be  settled  by  that  judgment  are  these :— That  where 
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N  ^^V  r  17  *^®  <J^>^te  as  to  the  validity  of  a  sale  or  mortgage  of  fisuniljr 
R.  A.  Nos,93 property  is  with  the  person  to  whom  it  was  made,  and  the 

^ •  pecuniary  consideration  for  it  had  not  been  advanced  for  the 

purpose  of  discharging  an  antecedent  charge  on  the  property, 
or  an  old  debt  incurred  by  an  ancestor ;  the  case  of  the  ven- 
dee or  mortgagee,  as  regards  the  existence  of  a  family  need  or 
sufficient  beneficial  purpose  requiring  the  advance  of  the 
consideration  money,  must  be  established  by  positive  proo£ 
But  that  where  the  consideration  money  has  been  advanced 
io  good  iaith  for  the  purpose  of  discharging  an  antecedeut 
charge  on  the  property,  or  an  unsecured  debt  of  an  ancestor, 
it  is  enough  for  the  vendee  or  mortgagee  to  establish  a  pri/mA 
facie  case  as  to  the  chaise  having  been  made,  or  the  debt  in- 
curred for  a  proper  purpose,  by  presumptive  proof;  that  is 
by  proof  of  the  existence  of  such  a  charge  or  debt;  of  its 
having  appeared  on  reasonable  enquiry  to  be  an  unques- 
tioned burthen  on  the  property,  or  liability  from  which  it 
was  prudent  to  relieve  the  family,  and  of  the  advance  havings 
been  made  in  good  faith  for  its  discharge. 

With  reference  to  such  a  case  it  is  observed  in  the  judg- 
ment.— "  Their  Lordships  think  that  the  lender  is  bound  to 
enquire  into  the  necessities  for  the  loan,  and  to  satisfy  him- 
self as  well  as  he  can,  with  reference  to  the  parties  with 
whom  he  is  dealing,  that  the  Manager  is  acting  in  the  parti- 
cular instance  for  the  benefit  of  the  estate.  But  they  think 
that  if  he  does  so  enquire,  and  acts  honestly,  the  real  exist- 
ence of  an  alleged  sufficient  and  reasonably  credited  neces- 
sity is  not  a  condition  precedent  to  the  validity  of  his  charge, 
and  they  do  not  think  that,  under  such  circumstances,  he  is 
bound  to  see  to  the  application  of  the  money." 

The  decision  in  the  more  recent  case  before  the  Privy 
Council,  GavcUy  Vencat'i  Narrainapah  v.  The  Collector  of 
MaavZipatam,  11  Moo.  I.  A.  619,  cited  by  the  learned 
Counsel  for  the  plaintifl?;  does  not,  I  think,  materially  assist 
in  the  determination  of  the  present  case.  There  mortgage 
charges  created  by  a  widow  upon  her  husband's  property 
after  she  had  succeeded  to  it,  were  sought  to  be  invalidated 
by  the  Government  claiming  the  property  by  escheat  for 
failure  of  heirs  of  the  husband ;  and  the  point  determined 
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was  the  sufficiency  of  the  evidence  to  prove  inferentially      ^87^- 
that  at  the  date  of  the  last  mortgage  made  by  the  widow,  a  jgTj.  No$,  83 
sum  equal  to  the  amount  secured  had  remained  due  in  res-  ^iiSLliZi 
pect  of  past  advances  which  she  had  received  to  enable  her 
to  make  payments  towards  the  discharge  of  her  husband  a 
debts  and  to  meet  other  demands. 

Evidence  as  to  the  purpose   for  which  her  husband's 
debts  had  been  incurred  was  not,  it  is  true,  considered  neces- 
sary to  establish  the  capacity  of  the  widow  to  make   the 
mortgage.    But  as  there  can,  I  apprehend,  be  no  doubt  that 
proof  of  that  is  required  only  when  a  sale  or  mortgage  of 
family  property  for  advances  to  pay  off  outstanding  debts 
is  impeached  by  an  heir  who  is  a  co-parcener,  the  judgment 
has  not,  in  that  respect,  any  authoritative  bearing  on  the 
present  case.     It  does,  however,  lay  down  a  further  rule  as  to 
the  burthen  of  proof  which  is  of  general  applicability : — 
That  where  antecedent  debts  are  shown  to  have  existed,  it  is 
not  incumbent  on  a  mortgagee  to  prove  by  positive  evidence 
that  they  were  undischarged  at  the  date  of  the  mortgage 
securing  the  advances,  unless  circumstances  should  appear 
which  raise  the  probability  of  their  having  been  satisfied. 
He  is  not  debarred  the  benefit  of  the  ordinary  rule  throwing 
the  onus  of  proof  on  the  person  affirming  the  fact  of  pay- 
ment 

Following  these  rules,  I  think  that  between  a  honajldt 
sale  or  mortgage  for  an  advance  made  to  pay  off  a  pre-exist- 
ing mortgage  claim  or  an  unsecured  debt  of  an  ancestor, 
and  one  not  made  for  that  purpose,  there  is  this  distinction 
to  be  observed ;  that  the  burthen  of  establishing  by  direct 
proof  that  such  prior  claim  or  debt  waa  incurred  for  a  pro- 
per famUy  purpose  is  not  cast  upon  the  vendee  or  mortgagee^ 
He  is  only  required  to  show  this  presumptively.  But  to  do 
80  it  is  incumbent  on  him  to  prove  more  than  the  Court 
below  decided  to  be  necessary.  He  must  give  proof  not  only 
of  the  consideration  for  the  sale  or  mortgage  having  been 
bona  fide  advanced  in  discharge  of  an  antecedent  debt,  but 
also  of  an  enquiry  productive  of  results  which  warranted 
his  reasonably  believing  that  such  debt  was  a  family  obli* 

50 
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1871-       gatiou,  and  the  sale,  or  mortgage,  a  prudent  arrangement  for 
Sm^Tsa  itB  discharge. 

A  89  o/ 1870. 

"" I  have,  next,  to  consider  the  effect  of  the  application  of 

these  settled  Rides  to  the  facts  relating  to  each  of  the  claims 
in  dispute,  which  all  the  parties  to  the  appeals  admit  to  be 
fully  and  satisfactorily  found  in  the  judgment  of  the  Court 
below.  In  every  instance  in  which  the  Civil  Judge  has  de- 
cided against  the  validity  of  the  sales  and  mortgages  to 
the  defendants  who  are  parties  to  the  appeals,  as  respects 
the  portions  of  their  advances  not  required  to  pay  off 
debts  previously  incorred.  his  decision  appears  to  be 
clearly  right.  I  am  also  of  opinion  that  his  conclusions 
are  maintainable  in'  the  instances  in  which  he  has  found 
in  favor  of  their  validity,  as  respects  other  advances, 
either  wholly  or  in  part  representing  newly  created 
debts,  except  three,  namely,  the  sales  to  the  18th  defend- 
ant by  the  document  Exhibit  XYIII,  and  to  the  9th 
defendant  by  the  document  Exhibit  XXVIII,  and  to  11th 
and  12th  defendants  under  Exhibits  I  and  II.  The  18th 
defendant  appears  to  have  proved  really  no  case  as  to  the 
purpose  for  which  the  sale  had  been  effected.  No  consider- 
ation, therefore,  should  have  been  given  to  the  absence  of 
evidence  on  the  part  of  the  plaintiff.  And  the  evidence  ad- 
duced by  the  9th  defendant  fails,  I  think,  to  afford  T^ind 
fdcU  proof  of  any  pressing  need  for  the  application  of  the 
purchase  money  to  the  support  of  the  family.  It  is  left  quite 
probable  that  the  income  derived  by  the  1st  defendant  from 
the  family  property  was  sufficient  to  meet  the  expenditure 
for  every  family  purpose.  The  same  observations  apply  to 
the  11th  and  12th  defendants'  claim. 

Then  as  to  the  claims  of  the  respondents,  as  respects 
such  portions  of  their  advances  as  went  to  pay  off  pre-exist- 
ing mortgage  charges  and  other  debts,  I  am  of  opinion  that 
the  conclusions  of  the  Civil  Court  ought  to  be  upheld  in 
regard  to  the  portions  of  the  advance  secured  by  the  mortgage 
(Exhibit  XIX)  found,  in  paragraph  39  of  the  Civil  Court's 
Judgment,  to  have  been  required  to  pay  the  price  of  cloths 
purchased  at  the  marriage  of  the  1st  defendant's  son,  and  the 
amount  of  the  hundi  (Rupees  3,000)  given  for  the  value  of 
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goods  supplied  to  the  shop  kept  by  Ist  defendant,  and  to        Wl. 
satisfy  the  debts  under  the  decrees  in  Oiiginal  Suits  Nos.  40 of  srATNoT^ 
1866  and  15  of  1867,  for  the  loan  to  defray  the  expenses  of  ^iRistiHl: 
the  marriage  of  the  supplemental  plaintiff  and  for  the  amount 
of  the  purchase  money  recovered  under  the  agreement, 
Exhibit  XL.     The  facts  applicable  to  those  antecedent  debts 
do,  I  think,  make  out  a  priTnd  facie  case  sufficient  to  sustain 
the  burthen  of  proof  both  as  to  the  existence  of  a  £sunily 
purpose  and  a  reasonable  necessity  for  incurring  the  liabili« 

ties  to  meet  such  purpose. 

But  with  respect  to  the  right  of  the  respondents  to  the 
other  portions  of  the  advances  applied  to  the  discharge  of 
debts  then  outstanding,  the  decree  of  the  Civil  Court  is  not, 
I  think,  sustainable.  The  evidence,  it  appears,  proved 
nothing  beyond  the  fact  of  the  existence  of  those  debts  and 
their  discharge  out  of  the  advances:  and  upon  the  suffi- 
ciency of  that  proof  the  Civil  Judge  has  entirely  based  his 
determination  in  favor  of  the  respondent's  claims.  In  so 
deciding,  he  has  certainly  failed  to  give  effect  to  the  Rule 
relating  to  the  burthen  of  proof  imposed  for  the  protection 
of  coparceners  who  are  minors.  Support  for  the  presump* 
tion  that  the  prior  debts  had  been  necessarily  incurred  for 
family  purposes  was  wholly  wanting.  Very  slight,  indeed^ 
would  be  the  protection  secured  to  minors,  if  proof  of  the 
bare  fiuA  of  the  discharge  of  pre-existing  debts  were  all 
that  the  law  required  to  establish  a  prividfouAe  case.  If  that 
were  so,  d^itorsand  purchasers  would  be  enabled  to  render 
binding  on  minors,  mortgages  and  sales  for  advances  ta  pay 
off  debts,  which  at  the  time  they  knew  or  had  reason  to 
believe  had  not  been  incurred  for  any  proper  family  purpose. 
But,  as  I  have  abready  expressed,  nothing  short  of  proof  of 
circumstances  ascertained  by  due  eiuiuiry,  from  which  the 
contracting  of  the  debts  for  a  family  purpose  might  in  good 
faith  be  honestly  presumed,  can  suffice  to  sustain  the  onus 
of  proof  which  the  law  casts  upon  the  creditor  or  purchaser. 
He  mu3t  show  that  he  did  what  a  prudent  man  might  in 
the  circumstances  be  reasonably  expected  to  have  done,  in 
order  to  inform  himself  as  to  the  purpose  for  which  the^ 
debts  had  been  incurred. 


S84  MADRAS  HIGH   COURT  REPORTS. 

1871.  Being  of  this  opinion,  it  becomes  necessary  to  consider 

it.  A.  Not.  88  *'^^  liability  of  the  22nd  defendant  under  the  stipulation  in 
#'89  0/1870.  the  deed,  Exhibit  XIX,  for  the  annual  payment  of  Rs.  1,600 
for  the  maintenance  of  the  famUy.  As  there  is  no  doubt  he 
knew  that  the  1st  defendant  had  minor  sons,  and  as  it  does 
not  appear  that  he  was,  in  any  way,  misled  by  the  1st  defend- 
ant, I  think  that  he  should  not  be  placed  in  a  better  posi- 
tion than  he  would  have  held  as  mortgagee  of  only  the  lat 
defendant's  one-third  share  of  the  lunds  mortgaged,  bat 
should  be  declared  entitled  to  hold  the  lands  discharged  of 
the  liability  to  pay  more  than  one-third  of  the  stipulated 
allowance  of  Bs.  1,500,  and  ordered  to  pay  that  amount  to  the 
Ist  defendant  for  his  support. 

For  these  reasons  I  am  of  opinion  that  so  much  of  the 
Lower  Court's  decree  as  relates  to  the  lands  described  in  the 
Plaint  by  the  Nos.  1,  2,  3,  7,  9,  13, 14, 15, 16, 17,  18,  20  to  24, 
S6,  27,  28,  29  to  33,  37,  38,  39  and  41 ,  should  be  reversed. 
That  it  should  be  declared  that  the  mortgage  to  the  22nd 
defendant  is  binding  on  the  plaintiffs  for  the  portion  of  the 
advance  which  it  was  made  to  secure,  equal  to  the  aggregate 
amount  of  the  antecedent  debts  due  for  cloths  purchased 
at  the  marriage  of  one  of  the  1st  defendant's  sons  and  for 
the  discharge  of  the  hundi  given  for  the  supply  of  shop  goods^ 
and  for  the  amount  of  the  decree  in  Original  Suit  No.  40  of 
1866,  and  that  the  22nd  defendant  is  liable  to  pay  annually 
from  the  date  of  the  suit,  to  the  1st  defendant,  one-third  of 
the  amount  stipulated  to  be  paid  for  maintenance  in  the 
deed  Exhibit  XIX.  That  the  mortgage  lien  under  ^e  decree 
in  Original  Suit  Mo.  15  of  1867  is  binding  on  the  plaJntiffi  for 
the  portion  of  the  amount  due  under  it,  equal  to  the  aggre- 
gate amouHt  of  the  debts  due  for  the  expenses  of  the  1st 
plaintiffs  marriage  and  jewels  and  shop  goods  (Rs.  ],500), 
and  on  account  of  the  purchase  money  of  the  shop  stated  in 
the  agreement  Exhibit  XL.  That  the  sales  effected  by  the 
deeds,  Exhibits  lY,  VII  and  X,  are  binding  on  the  plain- 
tiffs for  the  portion  of  the  purchase  money  which  was  ap- 
plied to  the  discharge  of  the  debt  due  under  the  mortgage 
deed  Exhibit  V.  And  in  otlier  respects  I  think  that  the 
decree  should  be  affirmed.   The  respondents  should^  I  think. 
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be  ordered  to  pay  the  appeUnnt's  costs  throughout,  propov*        1^71. 
tionate  to  the  amount  of  their  claims  disallowed  by  the  ^  ^  jvwTTs 
reversal  of  the  decree,  and  should  bear  their  own  costs.  Re-  ^  ^^  ^f  ^^7o. 
gular  Appeal  83  will  be  dismissed  with  costs. 

HoLLOWAY,  J. — The  suit  was  for  ascertainment  and 
delivery  to  the  next  friend  of  minors,  on  behalf  of  the 
minora,  of  their  share  of  the  fiunily  property,  on  the  ground 
of  unauthorized  alienations  of  that  property,  and  for  the 
setting  aside,  so  &r  as  the  shares  of  the  minors  are  concerned, 
those  alienations. 

Mr.  Handley,  for  the  plaintiffs,  appealed  on  the  ground 
that  no  one  of  the  transactions  was  such  as  to  come  within 
the  principle  of  the  Hindu  Law  as  expounded  in  the  Mitdk- 
shard.  Cap.  I,  Sec.  I,  clauses  28  and  29.  Undoubtedly,  the 
language  of  those  passages  points  to  an  urgent  necessity 
affecting  the  whole  family.  It  must  be  remembered  that  the 
minors  are  at  their  birth  joint  owners  of  the  property  accord- 
ing to  our  theory  of  the  Hindu  Law,  and  that  no  inference 
can  usefully  be  drawn  from  cases,  and  especially  Bengal  Cases, 
as  to  the  defeasance  of  alienations  by  a  widow,  at  the  suit  of 
\the  next  heirs.  In  the  Vishn.naptUah  Case  (11  Moo.  619)  the 
^arty  disputing  the  alienation  was  the  Crown  entitled  by 
escheat,  yet  the  rule  was  held,  distinctly,  to  be  that  it  lay 
upon  the  creditor  to  prove  that  the  money  was  lent  for  pur- 
poses for  which  the  estate  could  properly  be  charged,  and  the 
burden  was  sustained  by  showing  a  debt  binding  the  husband 
at  the  c^evolution  of  the  estate  upon  the  widow,  with  the 
absence  of  evidence  of  discharge,  or  of  a  reasonable  probability 
thai  it  had  been  discharged ;  but,  in  fact,  the  probability  on 
all  the  circumstances  of  the  case  was  the  other  way.  Here, 
it  must  be  remembered  again  that  the  deceased  Zamind4r 
could,  fVom  the  absence  of  male  heirs,  charge  the  estate  at  his 
will,  according  to  the  recent  authorities,  and  no  evidence 
could,  therefore,  be  required  of  the  validity  of  the  debts  in- 
curred by  him.  I  was  right,  therefore,  in  saying  that  the 
decided  cases  had  by  no  means  modified  the  rule  of  Hindu 
Law  to  the  extent  which  was  attempted  in  the  SfUem  case. 
He  who  attempts,  by  the  aid  of  extraneous  circumstances,  to 
take  from  one  member  of  a  family  an  interest  larger  than 
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^871.       that  member  is  primarily  capable  of  conveying,  must  prove 
JL  A.  No*.  83  ^^^  ^^6  money  paid  for  that  interest  was  lent  and  expended 
^  89  of  1870.  {qy  purposes  of  necessity,  not  of  the  individual  borrower,  bat 
of  the  family  whose  property  he  is  professing  to  charge. 

I  am  imable,  therefore,  to  agree  with  the  law  laid  down 
by  the  Civil  Judge  in  para.  43  of  his  judgment.  It  is  not 
enough,  in  my  opinion,  to  produce  a  decree,  or  a  mortgage,  or 
a  bond,  and  show  that  the  money  was  lent  for  the  discharge 
of  the  sums  due  under  one  of  them.  It  is  necessary  to  go 
further  and  show  that  those  debts  themselves  were  such  as 
to  be  properly  binding  upon  those  who  have  not  personally 
incurred  them.  If  it  were  otherwise,  the  debtor,  having  first 
borrowed  money  for  his  own  purposes  and  mortgaged  family 
lands  for  the  satisfaction  of  the  debt,  would  be  able,  by  the 
simple  process  of  admitting  the  debt,  to  render  the  invalid 
unimpeachable  ;  or,  by  discharging  with  borrowed  money  a 
previous  bond  in  itself  wholly  invalid  against  co-parceners, 
would  bind  them. 

It  is  manifest  that  the  rule  of  law  would  be  simply 
illusory  if  it  could  be  so  defeated.  The  argument  that  such 
loans  prevent  the  family  estate  from  being  sold  in  satisfaction 
of  a  mortgage  and  are,  therefore,  for  a  £unily  necessity,  is  a 
mere  fallacy.  The  sale  could  only  touch  the  right,  title  and 
interest  of  the  mortgagor,  and  this  is  merely  to  his  own  share, 
BO  that  the  shares  of  the  minor  co-parceners  would  still  be 
recoverable  on  their  simple  legal  title,  unless  the  indispen- 
sable evidence  was  given  that  the  debt  was  incurred  for  a 
necessity  which  could  properly  be  held  to  bind  them.  Whe- 
ther the  money  borrowed  was  the  ground  of  creation  of  the 
original  charge,  or  whether  it  was  for  the  discharge  of  one 
previously  created,  can  neither  in  law  nor  logic  make  the 
slightest  difference.  He  who  obtains  from  one,  by  mortgage 
or  sale,  land  to  which  three  are  entitled,  primarily  takes  the 
share  of  the  author  of  the  transaction  only,  and  if  he  desires 
to  take  more,  it  is  upon  him  to  see  that  he  lends  his  money 
in  circumstances  justifying  the  extension  of  the  claim  beyond 
its  natural  legal  scope,  and  to  prove  as  against  those  legaUy 
entitled  that  he  has  done  so.  This  is  the  plain  and  reason- 
able   rule  of  law,  and  I  am  aware  of  no  authority  in 
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opposition  to  it.    It  only  remains  to  apply  it  to  the  findings        1871. 
of  the  Civil  Judge  upon  the  facts  of  this  case.  It  -was  admitted  j^  ^.^  g^ 
on  both  sides  that  the  findings  upon  the  evidence  must  be  ^  S9  of  1870. 
taken  as  correct    They  were  not  impeached  by  either  party 
in  appeal 

The  22nd  defendant  is  the  assignee  of  a  decree  obtained 
by  2nd  defendant  against  the  1st.    The  finding  on  Exhibit 

XX  is  strictly  in  accordance  with  the  rule.  No  evidence  and 
no  charge. 

Document  XIX^  is  a  mortgage  of  certain  parcels  of  land 
for  Rupees  26,000,  made  up  of  Rupees  3,000  received  in  cash 
and  the  remainder  expended  in  discharge  of  former  liabilities. 

The  first  of  these  is  the  bond  of  Lai  Sett  for  rupees 
15,000  (XXIII).  It  seems  to  me  that  of  this  sum  only  1,500 
can  be  allowed  as  a  family  expenditure  on  cloths  at  the  son's 
marriage.  There  is  absolutely  no  evidence  of  any  family 
necessity  for  the  rest  of  the  amount.  The  sum  under  XXV 
should,  I  think,  be  allowed  for  the  shop  debt,  because  it  seems 
impossible  to  say  without  evidence  that  the  shop  was  not  a 
reasonable  speculation  which  might  have  been  to  the  benefit 
of  the  family. 

I  cannot  see  that  the  minor,  incapable  of  acting,  can  have 
given  any  additional  strength  to  the  claim  under  XIX  by 
affixing  his  signature,  and  there  seems  to  be  no  evidence  of 
fiunily  necessity.    I  would  disallow  it. 

With  some  doubt  I  think  that  the  sum  of  Rupees  3,033 
on  the  decree  must  be  allowed,  not  on  the  ground  that  the 
minors  have  proved  no  £raud,  but  on  the  ground  that  al- 
though perhaps  grossly  extravagant,  the  ceremonies  on  going 
into  the  new  house  may,  within  the  religious  views  of  the 
Hindu  Law,  be  regarded  as  a  family  need.    The  sum  under 

XXI  must  be  disallowed,  because  there  is  no  evidence  what- 
ever of  the  purpose  of  the  debt  for  the  discharge  of  which 
the  sums  borrowed  were  employed. 

It  appears  to  me^that  the  mortgage  of  the  22nd  defend- 
ant is  only  a  subsisting  charge  upon  the  whole  family  pro- 
perty for  the  sums  here  stated.  The  mortgage  will,  of  course, 
subsist  against  the  1st  defendant's  share  for  the  whole  amount. 
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1 871.  and  the  22iid defendant  in  entitled  to  He  relievedfromhis  stipu- 
£.  A.  Not.  83  ^^lon  of  paying  Rupees  1/500  per  annum  for  the  safasifltenoe 
4r  ^af  i»iO.  ^f  ^^  fiEunily  and  to  convert  his  chai^  into  a  simple  mcnt- 
gage.  Since  writing  the' above  I  have  seen  the  obaervaticAs 
of  the  Chief  Justice.  I  do  not  dissent  from  compelling  the 
Ist  defendant,  so  long  as  the  mortgage  sufasistSy  to  pay  one* 
third  of  the  maintenance  money.  I  felt  great  difficulty  in 
saying  this,  because  this  does  not  represent  precisely  the 
proportion  which  the  benefit  obtained  bears  to  those  for  which 
he  stipulated.  He  has  succeeded  in  charging  rather  more 
than  the  one-third  share,  and  I  doubted,  further,  whether  it 
would  be  possible  to  split  his  obligation,  which  was  to  pay 
for  the  support  of  the  whole  family,  and  convert  it  into  one 
to  pay  an  aliquot  part  to  one  member. 

On  this  point  the  decree  will,  therefore,  be  for  partition 
of  two-thirds  on  payment  of  two-thirds  of  the  sum  allowed 
against  the  femily,  the  remainder  of  the  charge  being  de- 
clared to  subsist  as  a  valid  charge  upon  the  one-third  share, 
subject  to  the  obligation  to  pay  500  rupees  to  the  Ist  defend- 
ant 

I  quite  agree  to  the  disallowance  of  the  sum  in  para.  44i. 

It  is  clear  that  the  sums  represented  by  33  to  36  cannot, 
on  the  principles  stated,  be  a  charge  upon  the  minor's  shares, 
I  have  ah*eady  dealt  with  the  argument  as  to  proof  being 
dispensed  with  if  the  iiabUity  is  a  prior  one.  Here  we  have 
the  usual  ex-parte  decree,  a  nice  security  for  the  protection 
of  a  co-parcener's  interests.  The  sum  of  Rupees  1,500  may 
by  some  stretch  of  principle  be  allowed  against  the  minors. 
I  think  that  the  sum  of  Rupees  8,652-14-0  for  the  shop  must 
be  allowed.  It  is  not  possible  to  say,  upon  any  findings 
before  us,  that  the  entry  into  business  was  mere  profligate 
waste  of  the  family  estatci  or  that  there  did  not  exist  reason- 
able expectation  of  increasing  it.  The  disallowance  in  para. 
55  is  clearly  right. 

The  expenditure  upon  the  family  in  para.  56  is  not 
in  my  opinion  enough.  If  it  were  otherwise,  all  borrowed 
money  might  be  expended  upon  legitimate  family  purposes, 
and  the  produce  of  the  family  property  upon  illicit  expend!- 
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ture.    Evidence  of  expending  is  not  enough,  there  mnst  be  ^  '®7i. 

_  ,  JV01WI10€*'  17. 

evidence  of  necessity.  BTATNi^rss 

I  make  the  same  observation  ad  td  the  sum  in  para.  67* ^ 

The  disallowance  in  para.  58  is,  in  my  opinion,  right : 
the  permanent  improvements,  if  any,  may  become  a  question 
in  execiitioiL 

With  some  hesitation  I  would  assent  to  the  finding 
in  61. 

The  consent  of  the  plaintiff  can  have  tio  bearing  upon 
the  case,  and  I  would  disallow  the  transaction  in  62.  The 
decision  in  63  is  of  course  right. 

I  quite  agree  that  creditors  are  not  to  be  necessarily 
affected  by  the  state  of  the  family,  or  the  monstrous  im- 
providence of  the  managing  member ;  but,  if  they  seek  to  get 
more  than  the  rule  of  law  will  give  them,  they  must  make 
out  distinctly  the  grounds  on  which  B.  and  C.  are  to  be 
charged  on  the  transactions  of  A.  Surely  there  is  no  hardship 
in  this,  the  relaxation  of  the  rule  of  law  permits  them  to 
come  upon  the  contractor's  share,  and  it  is  upon  them  to  see 
that  they  do  not  lend  more  than  that  share  can  satisfy.  It 
is  very  likely  that  the  managing  member  is  now  in  collusion 
with  the  minors,  b^it  the  question  is  simply  one  of  law,  and 
the  other  side  to  the  picture  is  that  money  lenders  exact  in- 
ordinate interest  because  of  the  assumed  insecurity  of  the 
title,  and  then,  by  virtue  of  the  favour  shown  to  creditors, 
seek  to  get  a  security  in  every  respect  perfect  and  to  enforce 
the  obligation  against  those  with  whom  they  have  never 
contracted* 

With  the  findings  in  7l  and  72  I  would  not  interfere. 

I  am  of  opinion  that  the  appeal  in  83  should  be  dismissed 
with  costs ;  I  think  that  the  plaintiffs  should  have  their 
costs,  for  they  have  substantially  succeeded ;  and  they  should 
certainly  not  be  compelled  to  pay  costs,  for  they  had  a  perfect 
right  to  challenge  all  these  alienations.  The  assumed  hard- 
ship of  applying  the  plain  rule  of  Hindu  Law,  I  am  wholly 
unable  to  see.  Every  man  in  the  coimtry:  knows  well  that 
it  is  the  rule,  and  there  is  no  decision  whatever,  either  of  this 
Court  or  of  the  Judicial  Committee^  impeaching  it.    On  the 
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1871.  contrary  it  was  upheld  in  a  much  stronger  case,  in  which  it 
R.  A.  NotTsi  was  no  case  of  charging  the  estate  as  against  a  joint  tenant, 
^89  0/1870.  |j^^  ^  ^j^g  q£  charging  the  Crown  coming  in  by  escheat. 
Uncertainty  arises  from  feeling  in  particular  cases  being 
allowed  to  tamper  with  the  plain  rules  of  law,  and  I  consider 
that  in  this  matter  they  are  perfectly  plain  and  should 
be  upheld.  The  result  will  be  that  creditors  will  have 
to  do  what  in  England  and  all  other  countries  they  are 
bound  to  do,  look  to  the  security.    Nothing  can  justify  the 

* 

charging  of  minors  but  a  pressing  and  proved  necessity  of 
theirs.  An  artificial  necessity  of  the  major  member  will 
not  do. 
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SIpprnatr  3»yri£(liirtton.  (a) 

[Special  Appeal  No.  311  of  1871. 
Ka'churi  Yenkubaitahua Special  Appellant. 

GCDURIT  Ra'MANNA  PaNTULU  )  q^'^7  7y^^^^j^^4^ 

and  another.      '^^  SpeciaZ  Eespovdcnts. 

As  Act  XIX  of  1843  has  been  repealed  and  the  new  Registration 
Act  (VIII  of  1871)  contains  no  provision  for  the  priority  of  registered 
deeds  over  any  others,  save  in  the  cases  of  optioned  registration,  the 
ordinary  rule  applies  that  the  prior  conveyance  must  prevail 

rpHIS  was  a  Special  Appeal  against  the  decision  of  F.  C.    ^  'Y^'^n 
■*■     Carr,  the  Acting  Civil  Judge  of  Vizagapatam,  in  Regular  a,  a.  No.sxi 
Appeal  No.  92  of  1869,  reversing  the  decree  of  the  Court  of     ^^  ^^^^' . 
the  District  Munsif  of  Vizianagram  in  Original  Suit  No.  CG' 
of  1868. 

The  suit  was  brought  to  recover  a  house  and  ground 
said  to  have  been  sold  by  the  1st  defendant  to  the  plaintiffs 
under  a  registered  deed  of  sale  (A),  dated  October  4?th,  1867. 

The  Ist  defendant  admitted  the  execution  of  the  deed 
of  sale,  A,  but  pleaded  that  it  was  void,  as  she  had  not  received 
the  purchase  money  from  the  plaintiffs. 

The  2nd  defendant  denied  the  plaintiffs*  claim,  and  on 
her  own  behalf  preferred  a  claim  to  the  property,  under  a  deed 
of  sale  (Exhibit  2)  dated  February  13th,  1863,  under  which 
deed  she  alleged  that  she  had  been  and  was  in  possession, 
and  that  the  plaintiffs  had  never  been  in  possession. 

The  Munsif,  finding  that  Exhibit  No.  2  was  satisfactorily 
proved,  and  that  it  was  prior  to  the  deed  Exhibit  A,  dis* 
missed  the  plaintiffs'  claim,  giving  a  decree  in  favor  of  the 
2nd  defendant. 

From  this  decree  the  plaintiffs  appealed. 

The  Civil  Judge,  reversing  the  decree  of  the  MunsiC 
3aid, — 

"The  decree  of  the  Lower  Court  cannot  be  upheld. 
l^be  plaintiffs'  Exhibit  A  is  proved  to  have  been  duly  exe- 

(a)  Present  ;-  HoUoway  and  Innes,  J,  J, 

51 
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1871.       cuted^  and  it  waa  taken  to  the  Begistrar's  Office  and  there 

S,A.  No.  811  ^^^y  i^egiBtered,  the  Ist  defendant  admitting  that  she  had 

„  ^f  ^^^^-      received  from  the  plaintiffs  the  full  amount  specified.    This 

disposes  of  the  1st  defendant's  plea  that  the  sale j was  void 

by  reason  of  her  not  having  received  the  purchase-money. 

Then  as  between  Exhibit  A  and  Exhibit  2,  the  former, 
being  a  duly  registered  deed  of  sale,  must,  in  accordance 
with  the  terms  of  Section  2,  Act  XIX  of  1843,  take  preference 
of  the  latter  which  is  not  registered,  and  this  principle  has 
been  fully  recognized  in  Special  Appeal  No.  46  of  1866, 
quoted  at  page  89,  Volume  III,  High  Court  Reports." 

From  this  decision  the  2nd  defendant  preferred  a  special' 
appeaL 

Anandacharlu  for  the  special  appellant,  the  2nd  defend* 
ant, 

Johnstone  for  the  special  respondents,  the  plaintiffs. 
The  Court  delivered  the  following 

Judgment  : — In  this  case  the  Act  of  1843  has  been 
entirely  repealed,  and  the  new  Begistration  Act  contains  no 
provision  for  the  priority  of  registered  deeds  over  any 
others,  save  in  the  cases  of  optional  registration.  This  being 
so,  the  ordinary  rule  applies  that  the  prior  conveyance 
must  prevail,  and  the  decree  of  the  Civil  Judge  must  be 
reversed  and  that  of  the  Munsif  restored  with  costs. 

Appeal  allowed. 
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9))))dlatr  9tiri!^icttoit.  (a) 

Regular  Appeal  No.  34  of  1871. 

James  Fischer Appellant 

Robert  Fischer        Heapondent. 

Plaintiff  sued  to  recover  Rupees  21,650>6-1,  balance  of  principal  and 
interest  due.    He  alleged  in  his  plaint  that,  between  the  16th  Februaiy 
and  23rd  July  1867,  he  paid,  at  the  request  of  defendant's  f&ther,  the  late 
G.  F.  Fischer,  Rupees^  25,000  on  account  of  the  Shivaganga  zaminddrf ; 
that  the  defendant  having  assumed  the  management  of  the  zamind^ 
under  an  assignment  from  his  father,  gave  plaintiff  a  receipt  for  the  said 
mm  of  Rupees  25,000  under  date  the  7th  August  1867  ;  that  in  October 
and  Deoemoer  1867,  defendant  paid  the  sums  of  Rupees  5,000  and  Rupees 
3y000respectively,in  part  liquioation  of  the  debt,  but  since  20th  December 
1867  refused  any  fluther  payment.     Defendant  answered  that  this  debt 
^ue  by  the  late  G.  F.  Fischer  had  been  validly  released  by  the  terms  of 
an  assignment,  dated  29th  July  1871  ;  that  the  receipt  given  by  defend- 
ant was  a  mere  acknowledgment  of  the  payment  of  Rupees  25,000  by  the 
plaintiff  to  the  late  G.  F.  Fischer  and  imposed  no  obligation  on  defend- 
ant to  pay  the  said  amount ;  that  there  was  no  consideration  for  defend- 
ant's promise  to  pay  Rupees  25,000  ;  that  when  defendant  executed 
the  receipt  he  was  not  aware  of  the  effect  of  the  release,  and  that  the 
part  payments  were  made  under  a  mistaken  idea  of  liability.    At  the 
nearing  it  was  not  disputed  that  a  release  was  executed,  and  that  this 
claim  was  embodied  and  was  intended  to  be  embodied  in  that  written 
release,  but  it  was  attempted  to  set  up  a  contemporaneous  oral  agree- 
inent^  leaving  this  claim  as  a  subsistmg  demand.     The  Civil  Judge 
dismissed  the  suit,  holddng  that  this  oral  evidence  could  not  be  adduced 
to  contradict  the  written  release.    Beld,  on  Regular  Appeal,  that  the 
Civil  Judge  was  right.    Tbe  principle  is — Is  the  matter  of  the  contem- 
poraneous oral  afi;reement  so  outside  the  scope  of  the  written  one  that 
they  can  logicc^  subsist  together,  so  that  the  oral  shall  neither  con- 
tradict nor  modify  the  written  ? 

In  the  present  case,  to  set  up  an  oral  agreement  that  the  sum 
released  should,  in  fact,  be  paid,  is  to  deal  with  an  object  already  embodied 
in  the  written  agreement  in  a  manner  antagonistic  to  its  provisions.  It 
is  not  only  to  vary  what  the  words  do  mean,  but  what  thev  were  intend- 
ed to  mean.  The  subsequent  receipt  for  the  money  dia  not  create  a 
debt,  for  the  release  had  already  extinguished  it. 


1871. 


THIS  was  a  Begnlar  Appeal  against  the  decree  of  J.  D. 
GoIdiDgbam,  the  Civil  Judge  of  Madura^  in  Original    Odtoitr  80> 
Suit  No.  10  of  1870.  ^i'  -^?:  3* 


0/1871. 


The  plaintiff  sought  to  recover  from  the  defendant  Ru- 
pees 21,650-5-1,  balance  of  principal  and  interest  due. 

The  plaint  set  forth  that  between  16th  February  and 
23rd  July  1867,  plaintiff  paid  at  the  request  of  the  defend- 
ant's father,  the  late  O.  F.  Fischer^  Rupees  25,000  on  account 
of  the  kist  due  on  the  zamind&rf  of  Shivaganga ;  that  the 

(a)    Present :— Itolloway  and  InneS;  J.  J. 
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1871.  defendant  haying  assumed  the  management  of  the  zamin- 
R.  A.  i\'o.  34  ^^^  under  an  assignment  from  his  father,  delivered  to  plaintiff 
<^/^^^^'  -  a  receipt  under  date  the  7th  August  1867,  in  acknowledgment 
of  the  said  sum  of  Rupees  25,000 ;  that  in  October  and 
December  1867,  defendant* paid  Rupees  5,000  and  Rs.  3,000 
respectively,  in  part  liquidation  of  the  debt,  and  since  20th 
December  1867  refused  any  further  payment.  Hence  this 
suit. 

In  his  written  statement  the  defendant  pleaded  that  the 
late  G.  F.  Fischer  was  released  from  all  obligations  to  repay 
the  sum  of  Rupees  25,000  by  the  terms  of  an  assignment 
(Exhibit  I)  dated  29th  July  1867 ;  that  the  receipt  A,  given 
by  defendant,  was  a  mere  acknowledgment  of  the  payment 
of  Rupees  25,000  by  the  plaintiff  to  the  late  G.  F.  Fischer, 
and  imposed  no  obligation  on  defendant  to  pay  the  said 
amount ;  that  there  was  no  consideration  to  support  defend- 
ant's promise  to  pay  the  sum  of  Rupees  25,000  ;  that  when 
the  defendant  executed  the  receipt  A  he  was  not  aware  of 
the  effect  of  the  release  contained  in  the  assignment,  defend- 
ant's Exhibit  I ;  that  the  part  payments  were  made  under  a 
mistaken  idea  of  liability,  and  that  defendant  resisted  pay- 
ment as  soon  as  he  became  aware  of  it ;  that  the  amount  of 
Rupees  25,000  was  not  a  loan  to  the  zamindarl,  nor  was  it  a 
charge  upon  the  estate ;  that  defendant  had  no  assignment  of 
the  zamind&ri,  and  had  no  interest  in  it  until  the  bequeathal 
tlxereof  by  the  late  G.  F.  Fischer,  under  his  will,  dated  29th 
July  1867,  which  began  to  take  effect  from  the  28th  August 
1867,  and  that  the  will  imposed  no  liability  on  defendant  to 
pay  the  amount  sued  for. 

The  following  issues  were  settled : — 

Whether  the  release  had  the  effect  of  extinguishing  the 
defendant's  liability. 

Whether  when  defendant  signed  the  receipt  A  and 
made  the  part  payments  alluded  to,  he  was  unaware  of  the 
legal  effect  of  the  deed  Exhibit  I,  and  acted  under  a  mistaken 
idea  of  his  liability. 

Whether,  assuming  the  debt  to  be  due  from  the  estate 
of  the  late  G.  F.  Fischer,  defendant  is  liable  for  the  debt  in 
(question,  and  if  so,  to  what  extent. 
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The  judgment  of  the  Civil  Judge  contained  the  follow-         3871. 

\j^Q  . October  30. 

'*  Plaintiff  claims  to  recover  from  defendant  the  unliqui- ^ 

dated  portion  of  a  sum  of  25,000  Bupees  which  he  advanced 
to  defendant's  iather  between  16th  February  and  23rd  July 
1867,  and  which  defendant  has  acknowledged  by  a  receipt, 
dated  7th  August  1867 ;  defendant's  plea  is  in  substance 
that  the  debt  had  no  legal  existence,  because  plaintiff,  subse- 
quent to  the  date  of  the  said  loan,  by  deed,  dated  29th  July 
1867  (Exhibit  I),  released  his  father  from  aU  Uabilities  which 
he  had   incurred  towards  him, 

The  parties  to  this  suit  are  close  relations,  and  the  ad- 
mitted facts  are  these  : — James  Fischer,  the  plaintiff,  married 
a  sister  of  the  defendant  Robert,  the  son  of  the  late  George 
Frederick  Fischer.  Plaintiff  is  also  the  latter's  nephew,  and 
he  is  thus  both  first  cousin  and  brother-in-law  of  the  de- 
fendant. When  Gteorge  Frederick  Fischer  was  advancing 
in  years,  and,  as  it  turned  out,  a  month  before  his  death,  he 
made  by  two  written  instruments  a  distribution  of  his  pro- 
perty, which  seems  to  have  been  very  extensive,  assigning 
certain  interests  to  plaintiff,  certain  to  his  other  daughter 
Mrs.  Foulkes,  and  the  remainder  which  was  specified  he  be- 
queathed, by  a  will  which  bears  the  same  date,  to  his  son 
Robert,  the  defendant,  whom  he  also  appointed  residuary 
legatee.  The  date  on  which  the  distribution  was  effected 
was  the  29th  July  1867,  and  in  para.  2  of  the  deed  (Exhibit 
I),  in  virtue  of  which  plaintiff  took  possession  of  his  estate, 
is  the  release  on  which  the  defendant  relies.  It  runs  thus, — 
"  that  the  said  James  Fisch  er  on  his  part  hereby  grants  to 
the  said  Qeorge  Frederick  Fischer  as  head  of  the  firm  of 
Fischer  and  Co.  of  Salem,  and  personally  also,  a  full  release 
from  aU  claims  whatsoever  which  the  said  James  Fischer 
has  or  may  have  up  to  the  31st  July  1867  against  the  said 
George   Frederick  Fischer." 

Now  there  is  only  one  construction  which  the  English 
laogOiBge  admits  of  that  can  be  put  upon  the  wording  of  this 
covenant,  and  that  is,  that^  up  to  the  date  indicated,  all 
existing  liabilities  were  to  be  extinguished    James  Fischer^ 
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1871.  plaintiflTs  3rd  witness,  in  his  deposition  virtaally  admits 
Jt  A.No.ii  ^^^^  mucby  and  he  assigns  as  the  reason,  that  they  found  the 
^/  ^^7^*  accounts  so  intricate  that  it  was  impossible  to  nnravel 
them.  Such  being  the  case,  on  what  ground  then  does 
plaintiff  seek  to  attach  to  defendant  a  liability  on  account 
of  this  25,000  Rupees  ?  He  states  in  his  evidence  that  he 
demurred  signing  the  deed,  because  the  amount  of  this  loan 
to  his  uncle  wau  borrowed  on  the  security  of  a  lac  of  Rupees, 
or  thereabouts,  which  he  had  in  Company's  paper  in  the 
Oriental  Sank,  and  which  in  para.  1  of  the  deed  he  cove- 
nanted to  settle  upon  his  three  daughters,  a  heavy  penalty 
being  attached  in  case  of  non-fulfilment  on  his  part^  and 
that  in  consequence  of  this  demur  of  his,  his  uncle  promised 
to  make  the  above  sum  good  to  him.  I  am  not  prepared  to 
say  this  is  not  true,  but  it  is  not  the  policy  of  the  law  to 
allow  transactions  of  this  nature  to  be  ripped  up  after  they 
have  been  brought  to  a  close  in  the  most  solemn  manner 
that  human  dealing  suggests,  nor  can  it  take  the  case  out  of 
the  well  known  and  long  established  rule  that  parol  evidence 
is  not  admissible  to  prove  a  contemporaneous  oral  agreement, 
when  the  effect  of  that  evidence  is  directly  to  contradict 
the  terms  of  the  written  agreement" 

The  Civil  Judge  then  further  commented  upon  the 
evidence  and  continued, — 

"  Now  what  is  the  state  of  things  that  these  letters  dis- 
close, certainly  nothing  more  than  that  defendant  gratui- 
tously undertook  to  repay  this  loan  out  of  his  father's  assets, 
and  I  cannot  see»  however  much  defendant  might  have 
thought  himself  bound  to  repay  it,  whether  as  a  point  of 
honor  or  on  the  score  of  honesty,  that  the  payments  he  made 
can  be  construed  into  anything  more  than  a  voluntary 
courtesy  on  his  part,  and  they  certainly  carry  with  them 
no  continuing  obligation.  It  has  been  decided  in  the  Courts 
in  England  over  and  over  again,  that  a  mere  moral  obligation, 
however  sacred,  is  not  a  sufficient  foundation  for  a  binding 

m 

promise  (save  perhaps  where  there  has  been  a  legal  right 
which  has  become  devoid  of  a  legal  remedy),  and  as  it  is  dear 
io  me  that  no  debitum  existed  when  the  receipt  was  given, 
it  follows  by  the  application  of  this  principle  that  plaintifi*8 
claim  is  not  recoverable  by  any  course  of  law. 
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For  this  reason  I  decide  the  Ist  issue  in  defendant's    ^i^7i. 

•  •      A'  Octooer  80. 

favor.  The  2nd  issue  is  not  necessary  for  the  determination  ^  ^  ^vo.  34 
of  the  suit^  and  in  regard  to  the  3rd,  I  think  that  if  the  debt  <^f  ^^^i. 
had  had  any  legal  existence,  defendant,  who  alone  took  under 
the  wiU,  would  have  been  personally  liable,  as  a  debt  due  by 
the  estate  of  his  father.  The  result,  however,  is  that  plaintifTa 
suit  is  dismissed,  and  I  see  no  reason  why  he  should  not 
pay  defendant's  costs,  save  the  bill  which  I  disallowed  in  an 
order  of  this  Court,  dated  21st  January. 

The  plaintiff  preferred  a  regular  appeal  on  the  grounds 
that : — 

The  Judge  was  wrong  in  holding  that  the  deed  of 
release  included  the  Rupees  25,000  sued  for. 

Oral  evidence  was  admissible  to  explain  the  circumstan- 
ces under  which  the  deed  was  executed  with  a  view  to  show 
its  meaning. 

The  Judge  ought  upon  the  whole  evidence  to  have 
found  in  £Etvor  of  the  plaintiff. 

Mayne  for  the  appellant,  the  plaintiff 

(y Sullivan  for  the  respondent,  the  defendant. 

The  Court  delivered  the  following 

Judgment  : — Before  the  Lower  Court,  in  a  plaint  singu- 
larly meagre,  the  claim  was  for  a  sum  of  Rupees  25,000 
advanced  on  account  of  the  Shivaganga  zamind&ri,  for  which 
defendant,  cognizant  of  the  advance,  had  given  a  receipt. 

The  answer  was  that  this  debt  due  by  the  late  O.  F. 
Fischer  had  been  validly  released.  That  a  release  was  exe- 
cuted as  part  of  a  complete  and  complex  family  arrangement 
is  not  disputed,  that  this  claim  is  embodied  and  was  intended 
to  be  embodied  in  that  written  release  is  also  undisputed. 

The  claim  made  rather  upon  the  evidence  than  the 
plaint,  was  that  a  contemporaneous  oral  agreement  had  left 
this  as  a  subsisting  demand.  Following  that  case,  the  reasons 
for  appeal  were  that  the  Rupees  25,000  were  not  within  its 
scope.  The  Civil  Judge  dismissed  the  sidt,  holding  that  this 
oral  evidence  could  not  be  adduced  to  contradict  the  written 
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1871.  one.  This  is  undoubtedly  a  sound  jind  wholesome  principle. 
It^^Si  Cases  like  UndUy  v.  Lacey  (17  C.  B.  N*  S.  578)  and  Malpas 
<'/i87L  V.  S.  W.  R.  Co.  are  not  exceptions  to  the  rule.  The  agree- 
ments there  were  held  to  be  distinct  collateral  oral  agree- 
ments not  inconsistent  with  the  written  one.  Wake  v. 
Harrop  (1  H.  &  C.  202)  was  a  case  of  equitable  relief  on 
the  ground  that  through  mistake  of  both  parties  the  written 
words  did  not  represent  their  intention.  Lyall  v.  Edwards 
(6  H.  &  N.  337)  is  an  instance  of  relief  because  the  release 
in  terms  included  more  than  the  parties  could  have  intended, 
and  for  the  very  satisfactory  reason  that  the  demand  had 
not  come  to  the  knowledge  of  the  party  releasing.  Now 
there  is  no  pretence  of  any  such  mistake  here.  On  the 
contrary,  the  evidence  is  that  the  parties  well  knew  the 
effect  and  sought  to  obviate  that  effect  by  a  contem- 
poraneous oral  agreement.  On  the  ground  on  which 
the  case  was  put  in  the  Lower  Court  and  in  the 
original  grounds  of  appeal  it  manifestly  fails.  In  other 
grounds,  not  filed  in  accordance  with  the  rules,  Mr.  Mayne 
has  put  the  case  upon  a  distinct  oral  contract  of  old  Fischer 
first,  and  also  of  the  defendant,  for  the  good  consideration 
that  the  lac  of  Rupees  was  to  be  settled  on  old  Fischer's 
grand^children,  the  daughters  of  plaintiff  and  nieces  of  defend- 
ant. This  is  in  form  a  more  plausible,  but  in  substance,  per- 
haps, not  a  different  mode  of  making  the  same  attempt.  The 
principle  still  is. — Is  the  matter  of  the  contemporaneous  oral 
agreement  so  outside  the  scope  of  the  written  one  that  they 
can  logically  subsist  together,  so  that  the  oral  shall  neither 
contradict  nor  modify  the  written  ? 

Now,  in  the  elaborate  family  arrangement,  embodied  in 
writing,  very  valuable  property  was  conveyed  to  the  plaintiff, 
who  covenanted  to  settle  a  lac  of  Bupees  on  his  own  children 
and  to  release  Q.  F.  Fischer  from  all  demands^  among  which 
by  no  mistake,  excusable  or  otherwise,  the  present  was 
included.  To  set  up  an  oral  agreement  that  the  sum 
so  released  should  in  fact  be  paid  is  to  deal  with  an 
object  already  embodied  in  the  written  agreement  in  a 
manner  antagonistic  to  its  provisions.  It  is  not  only  to 
vary  what  the  words  do  mean  but  what  they  were  intended 
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to  mean.    We  think  it  probable  that  old  Fischer  did  intend    qJ^^^'^q 
to  add  this  Rs.  25,000  to  many  other  acts  of  bounty  previ-  JTATHfoTu 
ously  conferred  on  the  plaintiff,  but  a  sound  and,  as  we    ^^  ^^'^^- — 
believe,  salutary  rule  of  law  prevents  our  saying  that  there 
is  any  evidence  whatever  of  a  binding  obligation.     The 
evidence  of  an  agreement  by  the  defendant,  Kobert,  is  still 
looser.     As  to  what  is  said  to  have  occurred  at  the  bedside, 
Robert's  promise  to  carry  out  his  father's  wishes,  if  made, 
was  made  in  his  capacity  of  manager,  for  this  is  the  only 
effect  of  the  plaintiff's  own  evidence.    The  subsequent  re« 
ceipt  for  the  money  will  not  create  a  debt,  for  the  release  had 
already  extinguished  it.    His  subsequent  payments  and  the 
letters  written,  both  on  the  one  side  and  on  the  other^  are 
inconsistent  with  the  belief  of  either  party  that  there  was  a 
separate  contract  of  Robert's.     Both  of  them  treat  the  pay- 
ment as  of  a  debt  due  by  the  father.    There  is,  however,  no 
evidence  of  an  obligation  even  of  Fischer  the  elder,  and  even 
if  there  were,  the  suit  against  the  present  defendant  alone 
must  have  failed  entirely.  We  are  not  disposed  to  credit  the 
.affectation  of  total  ignorance  of  the  scope  of  the  release  on 
the  part  of  Robert  Fischer.    The  true  explanation  probably 
is,  that  both  believed  that  the  advance  having  been  made 
for  the  benefit  of  the  zamindari   of  which  the  lease  had 
passed  to  Robert,  this,  coupled  with  the  father's  intention, 
constituted  the  strongest  moral,  perhaps  even  a  legal,  claim 
upon  him  to    whom  that  zamind&ri    had  passed.      The 
prominence  given  to  the  purpose  of  the  loan  in  the  plaint 
seems  to  render  this  view  very  probable.    It  is  clear,  how- 
ever, that  in  the  absence  of  proof  that  there  was  a  debt  of 
Fischer  the  elder,  and  in  the  presence  of  positive  proof  that 
there  was  not,  neither  the  express  promise  to  pay  the 
money  as  a  debt,  nor  payments  on  account,  can  create  the 
obligation  which  it  is  here  sought  to  enforce.    The  same 
principle  is  applicable  both  to  the  original  and  the  irregular* 
ly  amended  aspect  of  the  case,  and  this  appeal  suit  must  be 
dismissed  with  costs* 
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9jp)irnate  3nxiMction.  (a) 

Referred  Case  No.  48  of  1871. 

Y.  Annaji'  Rau 
dgaivM 
Ra'gubai  oliaa  Si'thabai, 

q/ad  JfyuBAi. 

Begulation  XXXIV  of  1802  having  been  repealed,  a  claiin,  in  a  auit 
between  Hindus,  for  an  amount  of  interest  exceeding  the  principal  sum 
due,  is  maintainable. 

1871.      npHIS  was  a  case  referred  for  the  opinion  of  the  High 
November  20.  i     Court  by  H.  P.  Gordon,  Acting  Judge  of  the  Court  of 
o/iSTi,     Small  Causes  at  Chittur,  in  Suit  No.  524  of  1871. 

The  suit  was  brought  to  recover  Be.  251,  being  the 
principal  (Rs.  100)  and  interest  (Rs.  151)  due  on  a  bond 
dated  29th  February  1865.  The  Judge  doubted  whether, 
the  suit  being  one  between  Hindus,  interest  exceeding  in 
amount  the  principal  sum  sued  for  could  be  recovered,  and 
he  referred  the  following  question, — ^Whether,  in  a  suit  be- 
tween Hindus,  on  a  bond  conditioned  for  the  payment  of  a 
certain  sum  with  interest,  a  claim  for  an  amount  of  interest 
exceeding  the  principal  is  m^^intainable  ? 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — A  practice  long  existed  of  never  either 
asking  or  decreeing  more  than  an  amount  of  interest  equal 
to  the  principal.  That  practice,  however,  was  based  upon  a 
special  provision  of  the  law  which  is  repealed  (Sec.  IV.  Reg. 
XXXIV  of  1802).  That  Regulation  was  repealed  in  1855,  but 
the  former  practice  still  continued.  We  are  unable  to  say 
that  as  positive  law  this  limitation  now  exists.  As  to  the 
Hindu  law,  it  is  not  binding  as  Law  upon  such  matters  in  the 
Mofussil. 

(a)  Present : — Holloway  and  Eindersley,  J.  J. 
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apiifnatf  3migtiiction.  (a) 

Special  Appcala  Noa.  359  arid  401  of  1870. 

Appuni,  the  present  Ve'lia  Kaima'l  ^    Special  Appellant 
of  Ekanatha,  styled  Ayampalli  yin  No.  359. 
Ra'mak  Kuma'ran.  j 


\     Sj}ecial  Respond- 


A'TANEPALLi   Ekanatha    Thavai  7  «ti«  in  No.  359,  and 
Varikabnavak  Suanounx.  iSpecuU    Appellant 

)  ijv  No.  401. 

Yelluthadatha   SHA'mi    and    3)      Special  Respond- 
others,  J  enta  in  No,  401. 

Suits  by  a  branch  Eamavan  of  a  Malabar  tarwdd  to  recover  certain 
lands  belonging  to  his  branch  tarw^,  which  had  been  mortgaged  by  a 
former  branch  Kamavan.  Plea,  that  the  plaintiff  had  no  nght  to  sue 
without  the  authority  of  the  senior  member  of  the  family,  the  V^lia 
Kaim&L  Upon  an  issue  sent  (in  Special  Appeal)  b^  the  High  Court,  it 
was  found  by  the  Ciyil  Judf[B  that  there  was  no  binding  and  peculiar 
custom  in  tne  &mily  depnvin^  the  senior  member  of  all  management 
of  the  property  and  vesting  it  in  the  branch  Kamavans.  Upon  the 
final  hearing  it  was  contended  that  the  contrary  had  been  so  irre- 
vocably fixed  by  judicial  decision  as  to  prevent  the  matter  from,  being 
open  to  question,  and  that  this  finding  was  bad  in  law,  as  being  opposea 
to  binding  decrees  of  competent  Courts. 

Hdd^  By  Hollow  at,  J. — (1.)  That  there  was  nothing  compelling  the 
Court  to  decide,  contrary  to  the  plain  rules  of  law,  thai  thu  delegation  was 
irrevocable  ;  that,  perhaps,  it  was  not  so  even  by  the  delegator,  and  still 
less  was  it  so  by  his  successors.  (2.)  That  the  fact  of  the  setting  apart  of 
stinam  property,  if  it  was  set  apart,  can  make  no  difference,  and  as  little 
can  the  circumstance  of  the  income  reserved.  (3.^  That  there  was 
nothing  to  prevent  the  Court  from  deciding  that  the  Civil  Judge  was 
right  in  saymg  that  this  was  an  ordinary  Malabar  tarwdd.  (4)  That  the 
renunciation  before  the  Sadr  Court  was  not  even  irrevocable  as  i^^ainst 
him  who  made  it,  and  certainly  could  not  have  the  effect  of  depriving  the 
senior  member,  for  2^1  future  time,  of  the  rights  which  the  law  of  the 
country  conferred  upon  him  with  the  correlative  duties  upon  his 
becoming  senior. 

By  SCOTLAND,  C.  J. — That  the  Court  was  not  constrained  to  hold 
that  the  irrevocability  of  the  arrangement  effected  in  966  by  the  former 
head  of  the  fomily,  as  to  the  apportionment  of  the  family  property 
between  two  Taverai's  and  the  management  of  each  Taverai's  allotment 
by  its  senior  member,  was  a  matter  conclusively  adjudicated  in  the  course 
of  the  litigation  of  which  there  was  proof  in  the  records.  That  such 
arrangement  operated  only  as  a  personal  renunciation  and  delegation 
of  the  rights  of  management  possessed  by  the  then  head  of  the  tarwdkl ; 
and  that  fta»iiTniT>g  it  to  have  been  irrevocable  by  him,  it  was  not  binding 
on  the  3rd  defendant,  admittedly  the  head  of  the  &mily  by  right  of 
seniority. 

rPHESE  were  Special  Appeals  against  the  decision  of  F.  C.  isji, 
J-  Carr,  the  Civil  Judge  of  Calient,  in  Regular  Appeal  No.  ^^f^  \\ 
209  of  1869,  modifyinflf  the  decree  of  the  Court  of  the  Frinci-  s.a,No9,  uT, 

^     °  401,  S58  mid 

pal  Sadr  Amin  of  Calient  in  Original  Suit  No«  15  of  1S63.     872  of  i870  ; 
The  plaintiff  in  this  case  was  the  branch  kamavan  of  \^e^^^c,  jf. 
the  Ekanatha  tarw&d,  and  he  sought  to  recover  possession' of  ^'fs^'^^ 
(a)    Present  ;^Sootkuid;  C.  J.  and  HoUoway,  J.  ' 


402 


MADRAS  HIGH  COURT   RlilPOHTS. 


JWa^'s      ^^^^^^  properties  belonging  to  his  branch  tarwid,  and  which 
^'^^y  ^'      'Were  assigned  on  kanam  by  a  former  branch  kamavan  to  the 


tof/Jrsa^'  ^'^  ^d  *^  defendants. 

372  of  1870  ; 

449  of  The  defendants,  acknowledging  the  plaintiff  to  be  the 

1869,  ^  C.^'  V  i_  T 

s.  A,  No.  5G  briEinch  kamavan,  and  1st  and  4th  defendants  acknowledging 
--?Q£Z?L^.  that  they  held  the  lands  on  kinam  dated  1036  and  1037, 

from  the  3rd  defendant,  denied  the  plaintiff's  right  to  sue  ; 

urging  that,  without  authority  from  the  senior  member  of 

the  family,  the  branch  kamavan  had  no  real  right  over  the 

property  of  the  tarw&d. 

The  Principal  Sadr  Amin,  in  his  judgment,  discussed  at 
considerable  length  the  subject  of  the  position  of  the  senior 
head  of  the  family  with  reference  to  the  property  of  the  whole 
family,  and  declared  that  the  right  of  managing  the  afl^drs  of 
the  whole  tarw&d  was  vested  in  the  senior  member  or  Kaimal ; 
and,  consequently,  decreed  that  the  plaintiff  could  not  recover 
the  mortgaged  property. 

Against  this  decree  the  plaintiff  appealed,  again  urging 
his  right  over  the  Taverai  property  in  his  capacity  of  branch 
kamavan,  and  stating  that  in  declaring  the  Kaimil's  power 
to  extend  over  the  whole  family  property,  the  Principal 
Sadr  Amin  had  adjudicated  upon  a  matter  which  was  not  in 
the  plaint 

The  Civil  Judge  in  his  judgment  said : — 

''The  principal  points  at  issue  are,  whether  in  mortgaging 
the  property  the  3rd  defendant  was  acting  on  his  own 
authority  as  branch  kamavan,  or  whether  he  was  acting 
under  authority  specially  delegated  to  him  by  the  Kaim&l  of 
that  time. 

Secondly — whether  the  plaintiff  in  succeeding  to  the 
position  of  branch  karnavan,  is  entitled  propria  motu,  and 
without  any  co-operation  of  the  Kaim&l,  to  take  action  for 
the  recovery  of  these  lands. 

Except  as  it  may  incidentally  affect  these  two  questions, 
I  cannot  allow  that  the  position  of  the  Eaimil,  and  his  right 
of  control  over  the  property  of  the  several  branches,  are  ques- 
tions in  this  case,  and  I  am  of  opinion  that  the  Principal  Sadr 
Amin  has  erred  in  making  that  the  prominent  issue  in  this 
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case,  rather  than  the  narrower,  quest  ions  to  which  the  plaint        1^71. 
limits  the  Court-    In  other  words,  the  Court  has  to  look      July  5. 
only  to  the  custom  of  this  family  in  giving  independent  ^^^'  3^'^^' 
power  to  the  branch  karnavans^  and  not  to  consider  primarily  872  of  1S70  ; 

'^  449  of 

the  social  status  of  its  head.  1869,  dk  c.  if. 

S,  A,  No.  56 

If  this  family  be  considered  an  ordinary  one,  following  ^^  ^^^^' — 
in  all  points  the  general  custom  of  their  caste,  then  it  is  clear 
that  the  plaintiff  has  not  authority  to  sue  for  the  reco- 
very of  family  lands  without  the  consent  of  the  senior 
member  of  his  family  ;  but  if,  on  the  other  hand,  it  be  shown 
that  the  custom  of  this  family  has  been  to  leave  the  manage- 
ment of  each  branch  in  the  hands  of  the  respective  heads  of 
those  branches,  the  plaintiff  will  clearly  be  authorized  to 
sue  for  the  restoration  of  his  branch  family  lands  and  to 
obtain  a  decree. 

After  a  careful  perusal  of  the  records  of  this  case,  and 
the  numerous  exhibits  that  have  been  filed,  I  find  myself 
unable  to  concur  in  the  opinion  of  the  Principal  Sadr  Amin. 

From  the  year  966  this  family  has  been  divided  into 
two  branches  or  Taverais,  each  of  them  being  managed  by 
an  anandraven  of  the  family  who  is  called  branch  karnavan  ; 
the  senior  member  is  called  the  Eaim4l  or  Yelia  Eaim41, 
and  the  senior  of  the  branch  kamavans,  who  is  the  next  in 
succession  to  the  office  and  dignity  of  Eaim41,  is  occasionally 
called  the  EUaya  Eaim&l.  The  object, no  doubt, of  the  arrange- 
ment then  entered  into  was,  that  as  the  family  and  its  pro- 
perty had  grown  too  large  to  be  looked  after  by  one  karna- 
van, as  is  the  case  with  most  of  the  Marumakkatt^yam  families, 
it  should  be  looked  after  by  the  two  next  senior  members, 
the  senior  member  withdrawing  into  a  position  of  dignified 
retirement." 

[The  Judge  then  proceeded  to  comment  on  the  evidence 
adduced  in  the  case  and  continued — ] 

"  From  all  the  former  history  of  this  family  it  is  manifest 
that  it  is  one  which,  though  following  the  regular  rule  of 
Marumakkatt&yam,  is  so  far  peculiar  that  there  has  been  a 
regular  division  into  Taverais,  which  division  has  existed 
since  966,  viz.  78  years, 
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1871.  From  the  records  wKich  are  before  the  Court  it  is  clear 

July  5.      that,  almost  invariably,  the  branch  kamavans  have  majiaged 

fbf/  ass  «irf  ^^  property  of  their  branch;  though  no  doubt  occasionally, 

*^^44»  o/^^  '  *^^  probably  in  all  cases  of  permanent  alienation  and  in 

1869,  AC.  M.  matters  of  special  importance,  the  consent  and  co-action  of 

of  1870.      the  Kaimal  would  be  desirable,  if  not  absolutely  necessary. 

During  the  time  that  the  3rd  defendant  himself  was  branch 

kamavan,  he  consistently  managed  the  affairs  of  that  branch, 

and  he  endeavours  to  make  that  fact  tally  with  his  present 

contention  by  asserting  that  in  all  his  acts,  when  he  was 

branch  kamavan,  he  was  acting  solely  as  agent  for  the  then 

Kaimdl  and  under  a  special  karar  given  to  him 

Everything  goes  to  support  this  inference,  which  is  also 
prvmorfacie  the  most  intelligible .  and  reasonable  one,  that 
the  manager  of  the  branch  property  was  really  a  manager ; 
while  the  very  assumption  by  the  head  of  this  family  of  a 
separate  title,  and  the  dropping  by  him  of  the  usual  desig- 
nation of  kamavan  or  manager,  would  further  imply  that 
the  branches  were  managed  directly  by  their  own,  so  called, 
managers. 

For  these  reasons  I  consider  that  the  plaintiff  in  his 
capacity  of  branch  kamavan  has  a  right  to  bring  this  suit ; 
and  I,  accordingly,  reverse  the  decree  of  the  Lower  Court  and 
decree  for  the  restitution  of  the  lands  to  the  plaintiff,  upon 
his  paying  the  amount  due  to  the  1st  and  4th  defendants 
for  the  improvements,  &c.  made  upon  them,  which  will  be 
settled  at  the  time  of  the  execution  of  this  decree.  That 
portion  of  the  judgment  which  cancels  the  perpetual  k&nam 
right  granted  (as  alleged  by  the  plaintiff)  in  1036  by  the 
3rd  defendant,  is  affirmed,  because  a  perpetual  alienation  of 
family  property  without  sufficient  cause  shown,  and  without 
the  consent  of  other  members,  is  an  unwarranted  act  on  the 
part  of  the  manager  of  a  family. 

The  portion  of  the  decree  which  declares  the  right  of 
managing  the  affairs  of  the  whole  Ekanatha  tarw&d  to  be 
vested  in  the  Eaim^,  is  cancelled,  as  being  an  adjudication 
upon  a  matter  foreign  to  the  point  at  issue," 

The  3rd  defendant,  the  Y^lia  £aimal,  appealed  in 
Special  Appeal  No.  359. 
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The  plaintiff  appealed  in  Special  Appeal  No.  401.  J^^i. 

At  the  first  hearing  of  the  appeals  the  High  Court  re-  July's*. 
ferredthe  following  issue  to  the  Civil  Judge. — "  Whether  ^•^•^*?'^^^ 
there  was  a  binding  and  peculiar  custom  in  the  family,  de-  872  of  I870  ; 
priving  the  senior  member  of  all  management  of  the  proper- 1869,  ^  o.  AT. 
ty  and  vesting  it  in  the  branch  kamavans."  The  Civil  ^-^-j^^q^^ 
Judge  found  that  there  was  no  such  custom. 

Upon  this  return  the  appeals  came  on  again  for  hearing 
together  with  the  following — 


Special  Appeals  Noa.  358  and  372  of  1870. 

\  Special  Appellants 
THiPE.x's  SOU  CHELE^  and  another  If^^;  '^'J^ 

)  ents  in  No,  372. 

\  Special  Eespond- 
A'yanepalli  Ekanatha   Thavai  (  «7i*  miVo.  358,  cmd 

Kabnavan  Shanguni r Special  Appellant 

J  in  No.  372. 

These   were  Special  Appeals  against  the  decision   of 

G.  R.  Sharpe,  the  Civil  Judge  of  Calicut,  in  Regular  Appeal 

No.  320  of  1869 ;  modifying  the  decree  of  the  Court  of  the 

Principal  Sadr  Amin  of  Calicut  in  Original  Suit  No.  16  of 

1863. 


Special  Appeal  No.  449  of  1869. 
Ekanatha  Shanguni Special  Appellant 

^A?/™  ^''^^''^} SpedaURearmuient 

This  was  a  Special  Appeal  against  the  decision  of  I.  Y. 
K.  Ramen  N4ir,  the  Principal  Sadr  Amin  of  Calicut,  in 
Regular  Appeal  No.  66  of  1869,  confirming  the  decree  of  the 
Court  of  the  District  Munsif  of  Pattambi  in  Original  Suit 
No.  64  of  1860. 


Civil  Miscellaneous  Special  Appeal  No.  56  of  1870. 

•   Shanguni Appellant. 

Appuni Respondent 

This  was  an  appeal  against  the  order  of  C.  R.  Pelly, 
the  Civil  Judge  of  Calicut,  dated  12th  November  1869, 
confirming  the  order  of  the  Court  of  the  District  Munsif  of 
Pilghat,  passed  on  Miscellaneous  Petition  No.  1242  of  1869. 
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1871.  The  same  question  being  at  issue  in  all  these  suits,  the 

j^l  5.'     appeals  were  heard  together. 

o  1  Not  3S0         * 

401,  368  ami         The  Advocate   Qeneral  for  the  appellants  in  Special 
^^\%  ^T '  ^PP®«^  Nos.  401  an(i"44.9,  and  in  C.  M.  &  A.  No.  56;  and  for 
^s^A!^No!^e>'  ^^^  respondents  in  S.  A.  No.  359. 

of  1870. 

O* Sullivan  for  the  appellants  in  Special  Appeals  Nos.  358 
and  359,  and  for  the  respondents  in  Special  Appeals  Nos.  401 
and  449  and  in  C.  M.  S.'A.  No.  56. 

/.  H.  S.  Bramon  for  the  appellants  in  S.  A.  No.  372, 
and  for  the  respondents  in  S.  A.  No.  358. 

Sanjiva  Rau  for  the  respondents  in  S.  A.  No.  372. 
The  Court  delivered  the  following  judgments : — 

HoLLOWAY,  J. — On  the  issue  referred  the  question  is 
whether  there  is  a  binding  and  peculiar  custom  in  this  family 
depriving  the  senior  member  of  all  management  of  the  pro- 
perty and  vesting  it  in  two  persons  called  the  branch  kiona- 
vans.  The  Civil  Judge  has  found  the  contrary  on  a  consider- 
able  amount  of  evidence,  and  his  decision  is  conclusive  unless, 
as  the  Advocate  General  contended^  the  contrary  has  been  so 
irrevocably  fixed  by  judicial  decision  as  to  prevent  the  matter 
fipom  now  being  open  to  question,  and  this  decision  on  the 
matter  of  &Mt  bad  in  law  as  opposed  to  binding  decrees  of 
competent  Courts. 

The  basis  of  all  these  decrees  is  a  certain  arrangement 
alleged  to  have  been  made  by  a  former  head  of  the  family. 
The  document  by  which  this  arrangement  was  made  and 
upon  which  all  the  decrees  unfavorable  to  the  senior  member 
are  based  following  C  (1826 J,  is  a  document  by  which  the 
management  of  certain  items  of  property  is  assigned  to  a  par* 
ticular  person,  called  for  the  purposes  of  this  case  the  branch 
kamavan.  There  appears  to  have  been  a  second  of  the  same 
purport  in  favor  of  another.  It  must  be  observed  that  such 
arrangements  are  not  uncommon  in  families  following  the 
ordinary  rule,  and  their  existence  is  not  the  most  slender 
evidence  of  the  prevalence  of  anything  but  the  usual  custom 
of  the  family.  Further,  it  is  undoubted  law,  as  stated  in  the 
earliest  of  these  documents,  that  the  head  may  modify  such 
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ftrrangemeot  when  he  pleases,  and  we  have  recenUy  expressed  1871. 
a  strong  inclination  of  opinion  that  the  doctrines  as  to  the  juip  si 
power  of  renunciation  do  not  apply  to  a  person  in  the  ^^'  ^^  ^^ 
position  of  a  Malabar  kamavan(a).  This  was  the  distinct  372*  of  1870 ; 
opinion  of  the  Provincial  Court  in  the  earliest  of  these  xseo, so. M. 
documents,  and  the  Provincial  Ciourt  was  at  that  time  ^'^'i^Jfof^ 
composed  of  men  (among  them  Stevens,  a  firiend  of  the 
Duke  of  Wellington)  very  well  acquunted  with  the  custom 
of  Malabar.  This  doctrine  is  repeated  by  the  Sadr  Court, 
by  the  Principal  Sadr  Amin  of  Calicut,  who  goes  on  the 
agreement  not  having  been  set  aside,  and  by  Mr.  Strange,  in 
his  juc^ent^  who  treats  the  agreement  as  being  merely  a 
specific  declaration  of  what  the  Law  of  Malabar  would 
otherwise  have  enforced,  that  the  sale  or  encumbering  of 
property  without  the  assent  of  the  junior  members,  or  at 
all  events  of  the  senior  anandravan,  is  not  permissible  (D). 
This  opinion  as  to  the  Law  is  important  when  we  come  to 
scrutinize  the  binding  character  of  the  judgments  in 
question.  It  is  another  veiy  curious  rule  of  law,  long  sup- 
posed to  be  binding,  that  a  man  cannot  turn  out  his  own 
agent  without  a  special  suit  for  the  purpose.  I  have  seen 
many  decrees  based  upon  this  strangely  absurd  doctrine. 
One,  I  remember,  in  which  the  Zamorin  wanted  to  disallow 
further  acts  of  his  predecessor's  agent,  and  the  suit  was  got 
rid  of  because  this  could  only  be  done  by  first  removing  the 
agent  by  regular  suit  and  paying  a  stamp  on  the  whole  pro* 
perty,  which  must  be  included.  Dozens  of  Pagoda  cases  have 
been  decided  in  the  same  way,  and  show  an  opinion  as  to 
the  efiect  of  contracts  which  must  have  an  important  influ- 
ence in  determining  the  weight  to  be  given  to  these  decisions 
as  to  status.  The  same  doctrine  runs  through  the  decision  of 
Mr.  D'Silva,  the  late  Principal  Sadr  Amfn  of  Calicut.  He 
admits  the  power  of  the  head  to  get  rid  of  his  delegating 
order,  but  states  that  he  has  not  done  so,— an  opinion  which 
would  be  incomprehensible  withoutunderstanding  the  strange 
views  of  the  law  of  agency  for  many  years  administered  by 
the  Malabar  Courts.  I  remember  producing  a  startling  effect 
upon  all  the  practitioners  before  me  when  I  decided^  I  am 

(a)  Se»  p.  145  ofthv»  Tolunie. 
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1871.  afraid  with  no  respectful  expressions  as  to  the  veneraUe 
July  c*  doctrine,  that  a  man  could  remove  his  own  agent.  Reading 
fof  *  8W  o^  *^^  ^^®®®  judgments,  with  the  views  of  the  Judges  as  to  the 
372  of  1870  ;  binding  character  of  such  agreements,  it  seems  to  me  quite 
1869,  da  c,  M.  unpossible  to  say  that  a  binding  decisicxi  upcm  the  status  of 
^  o/nTO  "^  *^®  family  could  alone  have  led  to  the  decrees  passed* 

Further,  there  are  conflicting  decisions  on  this  very 
point  of  status,  and  with  conflicting  decisions  in  English  Law 
there  can  be  no  pretence  of  an  estoppel.  The  order  of  the 
Provincial  Court  is  a  distinct  decision  that  this  family  is 
bound  by  the  ordinary  law  of  Malabar. 

The  question  of  how  far  the  matters  of  fact  which  are 
stated  as  objective  grounds  of  the  decision  are  res  judicata 
is  still  a  matter  of  warm  controversy,  and  Unger,  supported 
by  several  other  great  jurists,  has  in  his  cogent  manner 
(§132)  strongly  attacked  the  doctrines  propounded  by 
Savigny  and  supported  by  Yangerow,  Windscheid  and  others. 
It  is  undoubted  that  Unger's  views  are  more  accordant  with 
the  view  of  the  law  entertained  by  DeGrey,  C.  J,,  while  those 
of  Savigny  are  more  accordant  with  the  modem  English 
cases.  It  is  impossible  to  mistake  the  extreme  danger  of  so 
great  an  extension,  but  I  will  only  say,  as  it  is  sufficient  for 
the  present  case  to  say,  that  those  who  follow  Savigny  admit 
that  it  must  be  confined  to  such  grounds  as  the  Judge  has 
determined  because  he  must  determine  them.  Now,  any 
one  of  these  Judges  who  entertained  the  prevalent  views  of 
the  law  of  agency  and  erroneous  views  of  the  power  of 
renunciation  both  for  himself  and  his  successors  would  have 
had  ample  ground  for  sustaining  any  one  of  these  decisions. 
The  mischief  to  this  family  from  breaking  down  the  plain 
rule  of  the  Provincial  Court  is  perfectly  manifest.  They 
have  been  for  70  years  worrying  one  another,  litigating, 
admitting  and  denying. 

I  am  of  opinion — I.  TTiat  there  is  nothing  compelling 
us  to  decide  contrary  to  the  plain  rules  of  law  that  this 
delegation  is  irrevocable,  perhaps  it  is  not  so  even  by  the 
delegator  and  stiU  less  is  it  so  by  his  successors — 2.  That 
the  fact  of  the  setting  apart  of  st&nam  property,  if  it  was 
set  apart^  can  make  no  difference,  and  as  little  can  the  dr- 
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cHmsiance    of  the    mcome   reserved — 3.    That   there   is  J^7i. 

,  May  Op 

Bothing  to  prevent  us  from  deciding  that  the  Civil  Judge  is  j^/ys. 


right  in  saying  that  this  is  an  ordinary  Malabar  tarwad,  and  '^^-  ^^  ^^^» 
if  I  were  at  liberty  to  so  into  the  fact  I  should  entertain  no  372  V 1870  ; 

449  of 

doubt  of   it — 4f.    That  the  renunciation  before  the  Sadr  x869,  <ft  a  M. 
Court  is,  I  am  disposed  to  think,  not  even  irrevocable  as  ^'^'igjQ  ^^ 
against  him  who  made  it^  and  certainly  could  not  have  the 
effect  of  depriving  the  senior  member  for  all  future  time  of 
the  rights  which  the  law  of  the  country  conferred  upon  him 
with  the  correlative  duties  upon  his  becoming  senior. 

With  so  peculiar  a  condition  of  property  as  that  of  Mala- 
bar, it  is  most  essential  for  the  avoiding  of  complete  anarchy 
and  consequent  ruin  to  maintain  the  distinct  rule  as  to  the 
karnavan's  powers.  Wherever  it  is  infringed,  the  miserable 
consequences  apparent  in  the  present  case  immediate^  result. 
The  declaration  of  the  Principal  Sadr  Amin  must,  therefore, 
be  confirmed  in  all  respects,  for  his  finding,  confirmed  by 
the  Civil  Judge,  is  that  the  perpetual  k&nam  is  void  as  not 
made  for  a  family  purpose,  and  this  can  both  be  raised  by  a 
junior  member  and  decided  in  a  suit  by  him. 

In  S.  A.  No.  401  of  1870.— The  result  of  the  judgment 
in  No.  359  of  1870  will  be  the  dismissal  of  this  appeal 

In  S.  A.  No8.  338  *  372  of  1870.— Following  the  judg- 
ment  in  359,  the  decree  of  the  Gvil  Judge  so  £Etr  as  it  alters 
that  of  the  Principal  Sadr  Amin  must  be  reversed* 

In  8.  A.  No.  449  of  1869.— The  dismissal  follows  the 
decision  in  359  of  1870. 

In  Civ.  Mia.  S.  A.  No.  56  of  1870.— The  result  of  the 
Judgment  in  359  of  1870  will  be  the  dismissal  of  this  appeal. 

Scotland,  C.  J. — ^Having  considered  these  cases  since 
the  argument,  I  concur  in  the  conclusions  that  we  are  not 
constrained  to  hold  that  the  irrevocability  of  the  arrangement 
effected  in  966  by  the  former  head  of  the  family  as  to  the 
apportionment  of  the  family  property  between  two  Taverais, 
and  the  management  of  each  Taverai's  allotment  by  its  senior 
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]87i«  member^  is  a  matter  condusively  adjudicated  in  the  conne 
jui§  eH  of  the  litigation  of  which  there  is  proof  in  the  records :  that 
401^' 958  ofl^  ^^^  arrangement  operated  only  as  a  personal  renunciation 
87s'c/i870 ;  and  delegation  of  the  rights  of  management  possessed  by  the 
l868,<ft^.if.  then  head  of  the  tarw&d;  and  that  assuming  it  to  have 
^'  u/'mo.^^  ^^>^^^  irrevocable  by  him  (a  point  on  which  I  entertain  at 
'^""""-^^-^  present  doubts)  it  is  not  binding  on  the  3rd  defendant,  who 

is  admittedly  the  head  of  the  family  by  right  of  seniority^ 

Upon  these  grounds,  and  the  conclusive  finding  of  the 
Court  below  against  the  existence  of  any  governing  custom 
in  the  family  making  the  position  of  the  3rd  defendant 
different  as  respects  the  right  to  the  management  of  the 
whole  of  the  &mily  property  from  that  of  an  ordinary 
kamavan  of  a  Malabar  tarwfid,  I  agree  in  the  opinion  that 
the  claim  of  the  plaintiff  to  recover  the  lands  held  by  the 
1st  and  4th  defendants  is  not  maintainable ;  and  that,  conse- 
quently, the  decree  of  the  Gvil  Court,  so  far  as  it  orders  the 
restoration  of  those  lands  to  the  plaintiff,  must  be  reversed, 
and  that  it  must  be  declared  that  the  Srd  defendant  is  the 
kamavan  of  the  tarw&d,  and  as  such  entitled  to  the  manage- 
ment  of  the  whole  of  the  tarw&d  property.  The  other  por- 
tion of  the  Civil  Court's  decree  cancelling  the  perpetual 
kfinam  granted  by  the  Srd  defendant,  and  adjudging  the 
parties  to  bear  their  own  costs,  will  stand  affirmed.  I  think 
the  parties  should  bear  their  own  costs  in  this  Court. 
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SCppellate  3miitiiction.  {a) 

RegutoT  Appeal  Ho.  120  cf  1870. 

ErAMBAPALLI  EOBAFEN  Na'yABI    As^^lf^^t^ 

and  2  othera.  J  ^PP^<^^' 


ErAMBAPAUJ  CHBHRH  NA'TAB)  p^««^^^i« 


and  9  others.  j 

In  Malabar  the  word  **  taverai*  haa  Boveral  distinct  meaning  In 
the  fiimiliea  of  the  princea  all  the  honeea  have  separate  property  and  the 
aenior  in  age  of  all  thehoosea  sooceeds  to  the  Royalty  with  the  property 
specially  devoted  to  it.  This  mode  of  saccession  may  be  regarded  as 
rather  dne  to  public  than  to  private  law.  Private  families  have  some- 
times adopted  the  same  enstomsy  bat  ttiere  is  the  strongest  prosomptionr 
against  the  truth  of  this  in  the  case  of  a  private  &mi^.  Families  be- 
coming veiy  numerous  have  often  split  into  various  branches  ;  in  the 
language  of  the  people  *  there  is  community  of  purity  and  impurity 
fMtween  them,  but  no  community  of  property/  In  the  only  sense  of  the 
word  with  which  Oourts  of  Justice  are  concerned,  people  so  related  are 
not  of  the  aame  tarw&d.  Where  there  are  severaT  houses  bearing  the 
aame  original  tarwid  name,  but  with  an  additian,  and  there  is  no 
evidence  of  the  passing  of  a  member  of  one  house  to  another ;  there  is 
the  strongest  ground  for  concluding  that  this  separation  has  taken  place. 

THIS  was  a  regular  appeal  against  the  Decree  of  F.  C.       1871* 
Carr,  the  Acting  Civil  Judge  of  Calicut^  in  Original  Suit  jycpewter  27, 
Nalofl870.  ^'i;?S:r}^^ 

The  suit  was  brought  to  obtain  a  decree  declaratory  of 
the  plain  ti£b'  right  to  be  considered  members  of  the  Eramba* 
palli  tarwid. 

The  main  defence  set  up  was  that  the  phuntiffs  belonged 
to  a  8ei)arate  &mily  called  strictly  the  ErambapaUi  Parasherri 
tarw4d,  whereas  the  defendants'  iSunily  was  strictly  called 
the  ErambapaUi  Yadakanjerri  tarw&d,  and  that  though  they 
were  descended  from  a  common  stock,  yet  that  these  were  in 
reality  separate  tarw4ds»  to  whom  although  they  [the 
defendants]  acknowledged  that  there  was  community  of 
pollution  [Pula  Samandham],  they  asserted  that  there  was 
no  community  of  interest  [Mudalsamandham],  and  conse- 
quently that  although  the  plaintifis  had  the  name  of  Eramba* 
palli,  they  were  not  entitled  to  be  declared  anandravans  of 
their  family,  viz.,  the  ErambapaUi  Vadakanjerrl 


The  issue  settled 

(a)  Present ;— Hollowaj  and  InneS;  J.  J. 
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1871.  Whether  the  plamtifl^  had  a  right  to  a  share  of  the  pro« 

Noeeinber  27-  pertj  belonging  to  the  "  Erambapalli  tarwjid/'  as  alleged  in 
^S^  the  plaint. 

The  Civil  Judge  was  of  opinion  that  the  plaintii&  had 
made  out  their  title  to  be  considered  members  of  the  Eramba- 
palli tarw&d,  and  that  as  anandravers  of  the  tarwad  they  had 
a  daim  upon  the  tarwad  land,  in  accordance  with  the  law  of 
Malabar. 

The  defendants  appealed. 

At  the  1st  hearing  of  the  appeal  the  High  Courts  in 
refeiring  certain  issues>  delivered  a  judgment  from  which 
the  following  is  extracted. — 

''  The  decision  that  the  plaintiffs  are  of  the  same  tarwad 
does  not  settle  the  question.  It  may  be  that  they  are  of  the 
same  tarw&d  and  of  different  taverais^  and  that  each  has  per- 
fectly  separate  property.  We  see  no  reason  for  dissenting 
from  the  view  that  the  tarw&d  is  the  same  and  we  feel  it 
necessary  to  refer  the  issues : — (1)  Do  they  belong  to  differ- 
ent taverais  of  the  same  tarw4d  and  what  taverais  ? 

(2)  Has  each  taverai  a  right  to  separate  enjoyment  of 
property,  or  is  the  whole  property  of  the  family  in  joint 
enjoyment  ? 

(3.)  Over  what  property,  on  the  result  of  these  find- 
ings, have  the  plaintiflb  a  claim  to  enjoyment  as  family  pro- 
perty r 

The  Gvil  Judge  (G.  R  Sharpe)  in  returning  findings 
upon  these  issues  said  i-^ 

"  Using  the  word  Taverai  in  its  strictest  meaning  there 
is  no  doubt,  and  plaintiffs  themselves  must  admit  that  they 
and  defendants  are  not  the  same  taverai,  i.  e.  are  not  children 
of  the  same  mother.  It  is  necessary  in  this  suit,  however, 
to  go  further  back  than  the  mother,  and  plaintiffs  point  to 
one  Ittiada  Amah  as  the  common  ancestress  of  themselves 
and  of  defendants  through  her  two  daughters  TJnniperi 
Amah  and  Imbichi  Amah.  Defendants  on  the  other  hand 
deny  any  such  common  descent  and  state  that  "  no  com- 
munity of  interest  has  existed  between  them  and  plointifl^' 
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ancestors  from  a  very  remote  time."    The  evidence  appears       187K 
to  me  to  be  in  favor  of  defendants'  contention.    [He  then  November  27. 
commented  at  length  upon  the  evidence  and  arrived  at  the  ^-  ^i  ,^£- ^^o 

.  0/  1870. 

conclusion — ^] ''  That  no  commimity  of  interest  exists  between 
plaintiffs  and  defendants,  or,  in  other  words^  that  they  belong 
to  different  taverais,  possessing  a  right  to  the  separate  en- 
joyment of  property,  that  of  the  former  being  called  by  dis- 
tinction the  Erambapalli  Parasherri  and  that  of  the  latter 
the  Erambapalli  Vadakanjerri  Taverai."  "Consequently 
I  also  find  the  non-existence  of  any  family  property  to  which 
plaintifib  have  any  claim  in  common  with  defendants." 

Upon  these  findings  the  case  came  on  again  for  final 
hearing. 

The  Advocate  General  for  the  appellants,  the  defend- 
ants. 

J.  H.  8.  Branson  for  the  1st  and  2nd  respondents, 
the  1st  and  2nd  plaintiffiu 

O'SuUivan  for  all  the  respondents,  the  plaintiffs. 
The  Court  delivered  the  following  judgments. 

HoLLOWAY,  J. — ^The  question  is  whether  we  can  come  NonmUr  27> 
to  a  conclusion  adverse  to  that  of  the  Civil  Judge  that 
these  plaintifl^  and^^lefendants  are  not  of  the  same  tarwad ; 
using  that  word  in  the  sense  of  a  body  of  persons  with 
community  of  property  and  common  rights  of  the  eldest 
to  succeed  to  the  management  of  it.  It  was  scarcely  at- 
tempted to  show  that  the  Civil  Judge's  opinion  of  the 
worthless  character  of  the  oral  evidence  is  unfounded.  The 
document  A  is  really  susceptible  of  a  double  explanation, 
and  the  undisputed  facts  that  there  have  long  been  separate 
houses,  that  there  have  been  dealings  as  persons  with  sepa- 
rate proprietary  interests,  are  strong  in  favor  of  his  conclusion. 
The  management  of  Chandu,  a  male  of  a  distant  branch,  and 
the  restoration  of  the  management  to  one  of  the  defendants' 
branch  when  old  enough  to  assume  the  post,  is  really  in  favor 
of  the  same  conclusion ;  for  it  is  undoubtedly  the  accepted 
popular  view  of  tarwid  property,  that,  on  the  extinction  of  a 
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1871.      particular  house«  it  goes  over  to  other  houses  traditionally 
M.'a.No.  125  connected,  but  long  severed  in  point  of  rights  of  property. 

*•/ 1870. 

"         In  Malabar  this  word  *'  taverai"  has  several  distinct  mean- 

ings.  In  the  families  of  the  princes  and  notably  in  that  of 
the  Samutiripad  B&jah,  all  the  houses  have  separate  property, 
and  the  senior  in  age  of  ail  the  houses  succeeds  to  the  roy- 
alty with  the  property  specially  devoted  to  it.  Other 
princely  houses  follow  the  same  rule,  and  this  mode  of 
succession  may  be  regarded  as  rather  due  to  public  than  to 
private  law. 

With  that  mimicry  of  the  customs  of  the  great  as  common 
elsewhere  as  in  Malabar,  private  families  have  sometimes 
adopted  the  same  cuBtom&  The  more  common  case,  how- 
ever, is  of  their  having  pretended  to  have  adopted  them, 
when  some  ambitious  and  unscrupulous  junior  member  sees 
a  pecuniary  benefit  in  setting  up  such  a  case.  It  may  be 
safely  asserted  that  in  the  case  of  private  families  there  is 
the  strongest  presumption  against  its  truth.  As  in  all  Hindu 
law,  so  in  the  archaic  form  of  it  which  exists  in  Malabar,  the 
first  conception  of  a  fisunily  is  of  an  indissoluble  unity,  a 
mere  aggregate  with  no  separate  rights,  living  under  one 
head,  united  more  especially  by  their  connexion  with  the 
same  sacra.  In  Malabar,  as  elsewhere,  the  inconvenience  of 
this  state  of  things  has  made  itself  felt>  and  families  becom- 
ing very  numerous  have  split  into  various  branches,  have, 
in  fiict,  become  new  families.  The  common  speech  of  the 
people  is  the  best  evidence  of  customary  law,  and  when  they 
speak  out  of  Courts  of  Justice  they  are  often  truthful  enough. 
Every  man  who  has  conversed  much  with  Malayalis  must 
have  heard  the  very  common  expression  in  answer  to  the 
question — ^Is  such  a  man  of  your  tarwad  ? — "  There  is  oom- 
"  munity  of  purity  and  impurity  between  us,  but  no  com- 
**  munity  of  property  "  In  one  sense  of  the  word  people  so 
related  are  still  of  the  same  tarw&d;  in  the  only  sense  with 
which  CSourts  of  Justice  are  concerned  they  are  not.  Where 
there  are  several  houses  bearing  the  same  original  tarw&d 
name,  but  with  an  addition,  and  there  is  no  evidence  of  the 
passing  of  a  member  of  one  house  to  another ;  there  is  the 
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stroDgesi  ground  for  concluding  thafc  this  separation  has       1871. 
taken  place.    Where,  as  in  a  case  recently  decided  by  the  jg.  a.  No.  no 
Chief  Justice  and  myself  from  the  same  Court(a),  an  attempt     ^/  ^^^o. 
is  made  to  set  up  a  family  rale,  and  more  especially  by  con«* 
tracts  excluding  the  kamavan  from  all  management  of  pro- 
perty, although  the  senior  of  the  houses  invariably  become^ 
kamavan,  such  an  attempt  can  scarcely  ever  succeed.    The 
presumption  of  unity  and  of  the  existence  of  the  ordinary 
rule  is  too  strong. 

It  seems  to  me  that  the  evidence  shows  precisely  the 
case  of  severance  which  I  have  described.  One  of  the  several 
branches  having  become  better  off  than  another,  that  other, 
by  virtue  of  the  ambiguity  of  a  word,  is^seeking  to  reap 
that  which  it  has  never  sown,  and  to  which,  on  the  true  un*- 
derstanding  of  the  customs  of  the  people,  it  is  wholly  unen- 
titled. I  would  declare  that  the  plaintiffs  and  defendants 
were  originally  of  the  same  tarwad,  but  that  there  has  ceased 
to  be  community  of  rights  of  property  between  them.  Tho 
plaintiffs  should,  I  think,  pay  the  costs  throughout 

Ikmes,  J. — I  have  felt  some  difficulty  in  coming  to 
an  opinion  on  the  evidence  of  this  case  from  a  want  of 
familiarity  with  the  customs  of  Malabar.  On  consideration 
I  am  not  prepared  to  dissent  from  the  opinion  of  the  present 
Civil  Judge,  formed  on  a  careful  weighing  of  the  evidence, 
and  concur  in  the  judgment  of  my  learned  brother  and  the 
declarations  proposed  to  be  made.  I  agree  that  plaintiffs 
ahould  pay  the  costs  throughout. 

Appeal  aUowed. 


•  •  _ 

(a)  The  case  referred  to  would  appear  to  be  that  reported  at  p.  401 

of  this  Volume,— [£•(/.  J 

5i 
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^Ipprllate  SnrtcElitrttoit.  {a) 

Special  Appeal  No.  433  of  1871. 

Cheritarakel  oliaB  Arakel  Eunhi\  q^'^i  a.^.77^^4 
KuTTiYAU.  I  Specud  Appdlant 

Vataka  Parambath  luBicmiAMiUiB... Special Beepondent. 

Suit  for  redeiAption  of  an  otti  by  an  alleged  purchaser  of  the  aamey 
and  for  recoyery  of  land  on  which  he  had  purchased  a  k&nam.  The 
defence  was  that  the  purchase  was  made  by  the  fSather  of  the  1st  defend- 
ant, and  that  the  plaintiff  was,  constructively,  a  mere  trustee.  The 
Munsif  decreed  for  the  plaintiff,  and  the  Principal  Sadr  Amln  reversed 
his  decree  because  the  suit  was  not  brought  within  a  year  of  a  release 
c^  the  property  from  attachment  under  a  claim  of  the  defendantSy  which 
attachment  was  made  in  execution  of  two  decrees  for  money  against 
the  present  plaintiff.  It  appeared  that  in  the  proceedings  had  releasing 
ihe  property  from  attacmnent  no  notice  was  issued  to  the  judgment- 
debtor  (present  plaintiff).  Held,  that  the  decision  of  the  Prindjpal^Sadr 
Amin  was  wrong.  In  the  present  case,  the  claimants  in  possession  were 
not  so  according  to  any  of  the  modes  of  derivation  which  Section  246 
enumerates  as  authorizing  the  continuance  of  the  possession  and  the 
dismissal  of  the  claim.  The  possession  was  in  the  claimants,  and  there 
was  nothing  in  the  rights  of  the  judgment-debtor  which  could  make  such 
possession  nis  possession.  This  being  so,  even  assuming  that  he  was  a 
party  to  the  order  made,  such  order  c(nild  not  be  said  to  be  against  him  ; 
necause  his  claim  was  one  which  could  not  have  been  determined  by  any 
order  made  under  Section  246.  The  order  so  made  was  perfectly  consist* 
ent  with  his  present  contention. 

Special  Appeal^No.  541  </ 1868  (4  H.  H.  C.  B.  47S)  distinguished. 

Deetm^o'  6.   H^HIS  was  a  special  appeal  against  the  decision  of  J.  E. 

8.  A.  No.  4S3  -*■     Eamen  Nair,  the  Principal  Sadr  Amin  of  Calicut,  in 

^^    '    —  Regular  Appeal  No.  285  of  1870,  reversing  the  decree  of  the 

Court  of  the  District  Munsif  of  Calicut  in  Original  Suit  No. 

196  of  1868. 

« 

The  suit  was  brought  to  recover,  with  arrears  of  rent, 
five  parcels  of  land,  of  which  Nos.  1  to  4  were  plaintiff's  jenm, 
and  held  by  the  defendants  on  otti^  and  No.  6  one  on  which 
plaintiff  had  a  kanam  claim,  on  payment  of  the  otti  and 
k&nam  amoimta  The  plaintiff  alleged  that  Koyali  (deceased), 
the  father  of  the  1st,  and  grandfather  of  the  2nd  and  8rd 
defendants,  held  the  lands  Nos.  1  to  4  on  otti,  and  No.  6  on 
simple  lease.  The  1st  defendant  answered  that  the  jenm 
and  k&nam  rights  alleged  by  the  plaintiff  were  acquired  by 
her  (1st  defendant's)  father  Koyali  in  plaintiff^s  name :  that 
plaintiff  had  no  right  to  the  property,  and  that  the  suit  was 

(a)    Present :— Morgan,  C.  J.  and  Hollowayi  J. 
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Imrred  by  the  Act  of  Limitatioii,  as  an  attaebment  of  this  j^^h^  ^ 
property  for  a  debt  due  by  plaintiff  was  released  on  her  STXT^oHM 
application  on  the  25th  February  1867,  and  the  present  suit     ^f^^^-  . 
was  not  brought  within  one  year  from  that  data 

The  Munsif  decreed  for  the  plaintiff. 

The  1st  defendant  appealed. 

The  Principal  Sadr  Amin,  reversing  the  decree  of  the 
Munsif,  said — 

^  I  am  clearly  of  opinion  that  this  suit  is  barred  by  Sec- 
tion 246  of  Act  VIII  of  1859.  The  plaint  property  was  once 
attached  at  the  instance  of  a  third  party  for  plaintiff's  debt, 
and  the  present  1st  defendant  appears  to  have  laid  claim  to 
it,  and  had  the  property  released  from  attachment, — vide  Ex- 
hibit No.  VIII,  The  present  suit  was  not  brought  within  one 
year  from  the  date  of  that  order,  and  it  is,  therefore,  clearly 
unsustaiaable.  I  reverse  the  Munsif  s  decree,  and  dismiss 
the  original  suifc  with  all  costs." 

The  plaintiff  appealed  to  the  High  Court  against  this 
decree  of  the  Principal  Sadr  Amin,  upon  the  grounds  that 
the  suit  was  not  barred  by  the  Law  of  Limitation,  that  the 
plaintiff  was  no  party  to  the  proceedings  under  the  attach- 
ment, and  was  not  summoned  as  a  party  or  as  a  witness  in 
the  case,  nor  was  any  notice  given  to  him. 

(XSidlvoan  for  the  special  appetlantt  the  plaintiff. 

The  Advocate  General  for  the  special  respondent,  the 
1st  defendant. 

« 

The  Court  delivered  the  following 

Judgment  : — The  suit  was  for  redemption  of  an  otti  by 
an  alleged  purchaser  of  the  jenm  and  for  recovery  of  land  on 
'^hich  he  had  purchased  a  kanam. 

The  Munsif  decreed  for  plaintiff,  and  the  Principal  Sadr 
Amin  reversed  his  decree,  because  tbe  suit  was  not  brought 
within  a  year  of  a  release  of  the  property  from  attachment 
under  a  claim  of  the  defendants.  The  attachment  was  made 
in  execution  of  two  decrees  for  money  against  the  present 
plaintifC 
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jj^h  ^  If  Section  246  is  applicable  to  the  case,  it  seems  plain 

HTITNoTiM  ^^^  ^  ^^^  period  of  limitation  will  not  be  given  by  a  second 
— ^^^^^^' —  order  upon  a  second  attachment. 

So  to  decide  would  be  to  render  the  rule  quite  Ulusory. 
Like  all  other  periods  of  limitation,  this  will,  of  course, 
continue  to  run,  and  can  only  be  interrupted  by  modes  pre- 
scribed by  the  authority  which  enacted  the  rule. 

The  defence  to  the  suit  and  presumably  the  ground  df 
seeking  the  release  from  attachment  is,  that  the  purchase 
was  made  by  the  father  of  1st  defendant;  that  plaintiff  was, 
in  fact,  constructively,  a  mere  trustee. 

It  appears  in  the  present  case  that  notice  was  not  issued 
to  the  judgment-debtor,  and  that  he  was  not  a  party  to 
these  proceedings  which  ended  in  the  release  of  the  properiy, 
unless  the  word  party  must,  under  this  section,  receive  an 
extended  interpretation.  The  point  decided  in  4  M.  H.  C.  472, 
was  that  an  order  prejudicial  to  the  right  of  the  judgment- 
debtor  would  put  him,  as  well  as  the  claimant,  to  his  action 
within  the  year;  because,  within  the  meaning  of  the  section, 
he  was  a  party  against  whom  the  order  was  given.  In  the 
present  case,  the  claimants  in  possession  were  not  so  according 
to  any  of  the  modes  of  derivation  which  the  section  enume- 
rates as  authorizing  the  continuance  of  the  possession  and 
the  dismissal  of  the  claim.  The  possession  was  in  the  claim- 
ant, and  there  was  and  is  nothing  in  the  rights  of  the 
judgment-debtor  which  could  make  such  possession  his 
possession.  This  being  so,  and  assuming,  as  for  the  present 
purpose  we  seem  bound  to  do,  that  he  was  a  party  to  the 
order  made,  we  are  clearly  of  opinion  that  the  order  so  made 
cannot  be  said  to  be  against  him,  because  his  claim  is  one 
which  could  not  have  been  determined  by  any  order  under 
Section  246.  The  order,  so  made,  was  not  only  not  against 
his  present  contention,  but  was  perfectly  consistent  with  it ; 
and,  if  its  existence  had  been  found  affirmatively,  it  could 
have  had  no  influence  upon  the  result ;  it  would  still  have 
been  the  duty  of  the  court  to  release,  because  the  possession 
was  neither  in  trust  for,  nor  on  account  of,  the  judgment- 
debtor.  We  are,  therefore,  relieved  from  saying  anything  as  to 


ARAKEL  KUKHI  KUTTITALI  V.  IMBICHl  AMMAH.  419 

the  case  4  M.  H.  C.  B.  472.  We  think  that  an  order  admitting      1871. 
a  claim  which  must  have  been  admitted  whether theplaintiffs  sTATNoTiii 

(judgment-debtor's)  contention  is  well  or  ill  founded,  cannot     ^f^^^^- 

be  an  order  against  him  so  as  to  put  him  to  a  period  of 
limitation  other  than  that  to  which  his  original  action  was 
subject.  It  might  be  otherwise  if  he  had  been  present  and 
promoting  a  contention  of  the  decree-holder  which,  if  well- 
founded,  would  have  justified  the  continuance  of  the  attach'* 
mentb  We  should,  but  for  the  case  referred  to,  liave  had 
grealt  difficulty  in  saying  that  he  was  a  party  to  the  order 
at  all,  but  we  think  that  this  case  may  be  decided  without 
touching  the  ground  of  decision  in  that.  All  the  judges 
there  assume  that  the  order  was  antagonistic  to  the  title  of 
the  judgment-debtor  and  subsequent  plaintiff.  Here  the 
case  is  manifestly  otherwisa  So  far,  therefore,  as  the  suit 
for  redemption  is  concerned,  the  decision  of  the  Principal 
Sadr  Amin  seems  to  us  wrong. 

The  case  of  the  kanam  is  apparently  subject  to  the  same 
observation,  for  it  does  not  seem  that  there  has  been  any 
pretence  of  the  possessors  being  persons  paying  rent  to  the 
j  udgment-debtora. 

The  decree  of  the  Principal  Sadr  Amfn  on  this  prelimi- 
nary point  must  be  reversed,  and  the  suit  remitted  for  deci- 
sion of  the  appeal  on  its  merits.  The  costs  of  this  proceeding 
will  be  costs  in  the  cause,  and  be  provided  for  on  the  passing 
of  a  final  decree. 
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appellate  9uc(£(litction.  {a) 

SpedaVAppeal  No.  440  of  1871. 

TiRUMALASA'Mi  Rbddi Special  Appellant 

Ba'masa'mi  Beddi • Special  Respondent 

Plaintiff  stating  that  be  was  obBtmcted  in  the  cultivation  of  certain 
land  which  belonged  to  him>  aaked  that  the  obstruction  be  removed  and 
damages  granted.  The  damages  were  disallowed  ;  but  the  Civil  Judge 
declared  that  plaintiff  was  entitled,  basing  that  entitlement  on  the 
Statute  of  limitations.  Hdd^  that  where  a  man  seeks  a  declaration  of  a 
title  other  than  the  possession  which  he  has,  mere  possession  for  the 
period  of  the  statute  will  not  justify  the  declaration,  which,  allowing  it 
to  be  made,  ought  to  be  based  upon  a  finding  of  the  title  alleged  by 
plaintiff,  and  not  upon  the  existence  of  a  possession  for  the  period  required 
by  the  statute  to  bar  the  action  of  another.  Accordingly,  the  Lower 
Appellate  Court  was  required  to  return  a  finding  on  the  issue  "  whether 
the  title  asserted  by  plaintiff  is  proved.'' 

1871.       rpHIS  was  a  special  appeal  against  the  decision  of  R.  W. 

s  ^^No  440  Barlow,  the  Acting  Civil  Judge  of  Qungleput,  in  Begu- 

<rf  i87i.     lar  Appeal  No.  46  of  1869,  modifying  the  decree  of  the  Court 

of  the  District  Munsif  of  Earunguli  in  Original  Suit  No.  87 

of  1865* 

The  plaint  stated  that  26^  gulies  of  house-ground  aad 
backyard  at  Endattlir  belonged  to  plaintiff^  and  that,  on  Ist 
January  1863,  the  1st  defendant,  at  the  request  of  the  2nd, 
prevented  plaintiff  from  cultivating  17  gulies  of  the  same. 
Plaintiff,  therefore,  sued  for  enjoyment  of  the  said  26^  gulies, 
free  of  interference  by  defendants,  and  for  recovery  of  Eupees 
41-9-0  as  damages. 

First  defendant  pleaded  that  the  plaint  was  false ;  that 
the  land  in  question  was  defendants*  ancestral  property; 
that  plaintiff's  father  was  allowed  to  occupy  their  house  on 
the  said  land,  aud  2  gulies  of  ground  adjoining  the  house^ 
on  his  executing  to  them  an  agreement  on  5th  Adi  of  Pa- 
ritavi  (18th  July  1832),  stipulatiog  to  make  over  the  same 
within  the  year  Raudri  (1860-61),  and  to  pay  rent  to  them 
Until  that  time ;  and  that,  as  plaintiff  knew  that  defendants 
were  about  to  sue  to  eject  him,  he  had  instituted  this  suit. 

Second  defendant  was  declared  ex-parte. 

(a)  Present  .—Morgan,  C.  J.  and  HoUoway,  J, 
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The  District  Munsif  dismissed  the  plaintiffs  claim  with       1871. 

costs.  December  8. 

8,  A.  Ao.  440 

From  this  decree  plaintiff  appealed.  ofmi,^ 

The  Civil  Judge  confirmed  that  part  of  the  Munsif  s 
decree  which  dismissed  the  claim  for  damages.  With  regard 
to  the  other  question,  he  gave  no  specific  finding  on  the  evi- 
dence of  title  adduced ;  hut  declared  the  plaintiff  entitled  in 
the  following  terms  :— "  In  whatever  way  the  plaintiff's 
family  may  have  acquired  the  portion  now  in  litigation,  it 
seems  clear  that  they  have  enjoyed  for  more  than  12  years 
prior  to  the  institution  of  this  suit,  and  no  payment  of 
sw&mibogam  on  the  part  of  plaintiff  to  them  has  been  proved 
by  the  defendants  during  the  said  period,  and  it  becomes 
unnecessary  to  comment  further  on  the  evidence  in  support 
of  Exhibits  I  and  11." 

The  defendant  appealed. 

Parthasdradhi  Ayyam^dr  for  the  special  appellant,  the 
1st  defendant. 

Sloan  for  the  special  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment: — ^In  this  case  plaintiff  asks  that  the  ob^ 
struction  shall  be  removed  and  damages  granted.  The 
damages  were  disallowed.  The  Judge  agreed  with  that  dis- 
allowance, but  declared  that  plaintiff  was  entitled.  That 
entitlement  he  based  upon  the  statute  of  limitations.  Where, 
as  in  this  case,  a  man  seeks  a  declaration  of  a  title  other 
than  the  possession  which  he  has,  the  mere  possession  for 
the  period  of  the  statute  has  been  decided  not  to  justify  the 
declaration.  Assuming  for  the  present  purpose,  as  in  this  case 
we  will  assume,  that,  after  resisting  the  plaintiffs  title  and 
setting  up  his  own,  the  defendant  ought  not  to  be  allowed 
to  urge  that  no  declaration  should  have  been  made  at  all,  it 
is  clear  that  allowing  it  to  be  made  it  ought  to  be  based 
upon  a  finding  of  the  title  alleged  by  plaintiff,  and  not  upon 
the  existence  of  a  possession  for  the  period  required  by  the 
statute  to  bar  the  action  of  another.    W6,  therefore,  refer  to 
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tu^^^jL  o    the  Lower  Appellate  Court  the  issue  whether  the  title  asscrt- 
a.  A .  No,  440  ^^  ^y  plaiRtiflF  is  proved. 

0/1871. 

"^  It  is,  accordingly,  hereby  ordered  that  the  foregoing  issue 

be,  and  the  same  hereby  is  referred  to  the  Lower  Appellate 
Court  for  trial  upon  the  evidence  already  recorded  in  the 
suit ;  the  finding  thereon  to  be  returned  to  this  Court  within 
three  weeks  from  the  date  of  receiving  this  order. 

J«8i6e  referredi. 


Appellate  S^urtsllitctton.  (a) 

Civil  Mis.  Regular  Appeal  No.  27So/1870; 
Se'sha'chellam  Appa  Rau,  I  ^pp^u^^ts, 

Ra'maya JRespondent 


Arabhi 
and  others. 


A  petition  of  regular  aj^al  was  rejected  by  the  Civil  Court,  because 
it  did  not  state  what  amount  of  quit-rent  was  payable  to  Qovemment 
on  the  lands  in  dispute  ;  and,  therefore,  did  not  contain  the  particulars 
required  by  the  order  of  the  High  Court,  dated  26th  June  1867.  Beid^ 
by  the  High.Court,  liiat  the  order  of  rejection  was  wrong.  The  utmost 
which  the  old  rules  justified  was  the  non-receiving. 

1871 

December  13.  'PHIS  was  an  appeal  against  the  order  of  J.  G.  Thompson, 
cTMrnrr.  A  the  Civil  Judge  of  Berharapore,  dated  the  7th  May  1870, 
tf/1870.      passed  on  Mis.  Petition  No.  517  of  1870. 

A  petition  of  regular  appeal  against  the  decree  of  the 
District  Munsif  of  Chicacole,  in  Suit  No.  373  of  1866,  was 
rejected  by  the  Civil  Court  of  Berhampore  on  the  ground  that 
the  amount  of  quit-rent  payable  to  Government  on  the  lauds 
in  dispute  in  that  suit  was  not  stated.  On  the  following 
day  the  appellants  made  an  application  to  be  allowed  to 
amend,  which  was  also  rejected. 

The  appellants  appealed  against  the  order  rejecting  this 
application. 

The  Advocate  General  for  the  appellants. 
The  Court  delivered  the  following 

ifl)  Present:— HoUowa J  and  Innes,  J.  J. 
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Judgment  : — ^The  petition  of  appeal  against  the  decree      iwi. 
of  the  District  M  unsif  was  rejected,  becaose  it  did  not  contain  lorSTRTT. 
the  particulars  required  by  the  order  of  the  High  Court     ff{^^l 
dated  26th  June  1867.    We  think  that  the  order  of  rejection 
was  wrong. 

The  utmost  which  the  old  rules  justified  was  the  non- 
receiving.  The  evil  of  the  rejection  is  that  the  appeal  is 
barred,  while,  if  not  received,  the  party  might  have  produced 
it  amended  within  the  time. 


Appellate  9art£lliictton.  (a) 

Regular  Appeal  No.  116  of  1870. 

R.  Raguna'da  Rau Appellant. 

Nathamuni  Thathama'yyanga'b JReypondent 

Suit  to  recover  damages  from  defendant,  Deputy  Magistrate  of  the 
zillah  of  Trichinopoly,  for  a  trespass  alleged  to  have  heen  committed  in 
execution  of  an  order  made  bv  him  under  Section  311  of  the  Criminal 
Proccedure  Code,  directing  we  demolition  of  the  plaintiff's  house  as 
being  a  nuisance  to  a  public  thoroughfare.  Defendant  denied  his  habi- 
litv,  alleging  in  justincation  of  his  order  that  he  believed  the  house  to 
be  obstructive  to  public  comfort  and  proceeded  in  accordance  with 
Sections  308,  310,  and  311  of  the  Criminal  Procedure  Code,  and  that, 
having  acted  in  good  fiiith  in  discharge  of  his  duties  as  a  Magistrate,  he 
was  protected  by  Act  XVIII  of  1850.  The  issues  settled  were  (1) 
whether  the  house  was  an  obstruction  and  nuisance  within  Section  308 
of  the  Criminal  Procedure  Code  :  (2)  whether  the  defendant  acted  in 
good  faith  in  the  discharge  of  his  public  duty  in  ordering  the  removal 
of  the  house  :  (3)  whether  the  plaintiff  was  entitled  to  the  amoimt  of 
damages  claimed.  The  Civil  Judge  held,  upon  the  Ist  issue,  that  the 
defendant  had  no  jurisdiction  to  order  the  removal  of  the  house  :  upon 
the  2nd  issue,  that  defendant  had  not  acted  with  due  care  and  attention, 
but  from  feelings  of  personal  animosity  towards  plaintiff,  and  was, 
therefore,  not  protected  by  Act  XVIII  of  1850.  Upon  the  3rd  issue,  he 
assessed  the  cbmages  at  Rupees  500.  The  defendant  appealed  relying 
mainly  upon  the  objection  that  no  action  lay  against  him  inasmuch  as, 
first,  it  had  not  been  shown  that  he  acted  wiwout  jurisdiction  in  making 
the  order  complained  of ;  and  secondlv,  that  even  if  he  had  acted  without 
jurisdiction,  he  acted  believing  at  the  time  in  good  faith  that  he  had 
jurisdiction,  and  was,  therefore,  entitled  to  the  protection  given  by  Act 
XVIII  of  1860.  Heldf  upon  the  first  point,  that  an  entire  absence  of 
jurisdiction  to  make  the  order  had  been  shown.  Upon  the  second 
point,  that  the  fects  of  the  case  furnished  no  reasonable  or  probable 
ground  for  belief  in  the  existence  of  jurisdiction  by  a  magistrate  of 
ordinaiy  qualifications  :  that  the  defendant  must,  therefore,  be  held  not 
to  have  entertained  that  belief  in  good  faith,  unless  the  provisions  of 
the  Criminal  Procedure  Code,  under  which  he  acted,  admit  of  the  view 
that  he  might,  not  unreasonablv,  think  that  it  was  probably  intended  to 
apply  to  such  an  annoyance  as  that  complained  o£    That,  however,  these 

(a)  Present :— Scotland,  C.  J.  and  Holloway,  J. 
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proviaions  were  open  to  such  a  misundenstanding  and  misapplication  by 
a  magistrate  of  ordinary  qualifications,  and  consequently  that  the  suit 
should  be  dismissed.  --^        / 

A^u\7.    T^^  ^^  *  regular    appeal  against  the  decree  of  R 
May  8, 22.    ■•■     Davidson,  the  CSvil  Judge  of  Trichinopoly,  in  Original 

November  27,    a    -i.  xT      a^     i»^n/*«v  r    J'  © 

n,  A.  No,  116  S^^*  N^-  *^  ^f  1869. 

of  1870. 

The  following  is  a  translation  of  the  plaint  :— 

''  This  is  a  suit  for  Rnpeea  630-10-0,  being  the  ralm  of 
building,  &c.,  and  damages. 

The  house  situated  in  the  southern  Uttirasidi  (street)  at 
Srfrangam,  bounded  on  the  west  by  Eurattalvan's  steeple, 
on  the  north  by  the  wall  (of  the  pagoda),  on  the  east  by 
Ariamangalam  Seshiengar's  land,  and  on  the  south  by  the 
street,  and  measuring  27  feet  from  east  to  west,  and  24  feet 
from  north  to  south,  is  the  plaintifiTs  own.  At  the  expense 
of  a  large  sum  he  built  two  stories  newly,  and  continued  to 
enjoy  the  same. 


The  1st  defendant,  when  he  was  the  Deputy 
of  this  zillah,  issued  a  notice  to  the  plaintiff  and  his  divided 
brothers,  who  had  no  concern  in  (the  said  house),  on  the  9th 
August  1867,  to  the  effect  that  the  said  house  had  encroached 
upon  the  road  and  was  obstructive ;  and  that  it  should  be 
removed  within  30  days.  Though  it  was  contended  that  it 
was  not  right,  no  justice  could  be  had. 

The  plaintiff  instituted  the  suit  No.  333  of  1867  on  the 
file  of  this  Court  to  have  the  right  to  the  building  established, 
and  the  notice  cancelled ;  and  an  injunction  was  issued  to  the 
effect  that  nobody  should  interfere  with  the  said  buildiog. 
Within  the  time  specified  in  that  injunction,  i.  &,  on  the  1 2th 
September,  the  2nd  defendant  gave  a  notice  that  the  building 
would  be  demolished  on  the  13th,  on  which  day  it  was 
demolished,  and  the  materials  of  the  said  building,  &c.,  were 
damaged  in  different  ways.  The  plaintiff  has  consequently 
sustained  a  great  loss. 

The  Civil  Court  called  for  the  said  Suit  No.  333,  filed 
it  in  No.  33  of  the  said  year,  and  dismissed  it,  observing^ 
among  other  facts,  that  the  plaintiff  did  not  appear. 
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On  the  appeal  preferred  so  far  as  to  the  Government  in    j^^^\j 
respect  of  the  fine  inflicted  for  fstilure  to  demolish  the  building,    ^*y®jj|- 
the  Qovemment  have  passed  an  order  on  the  16th  April  of  ^  ^.  ivo.  ii^ 
this  year,  to  the  effect  that  the  removal  of  the  building  was     of  >870. 
wrong,  and  that  the  building  may  be  constructed,  and  have 
also  forwarded  their  proceedings  to  the  Collector.   In  accord- 
ance therewith,  the  OoUector  also  has  given  an  endorsement 
on  the  26th  May  last^  allowing  the  house  to  be  built.   More- 
over, in  the  judgment  in  Appeal  No.  43  of  1868  on  the  file  of 
the  High  Court,  which  was  in  respect  of  the  land  below,  the 
plaintiff's  right  has  been  established,  and  (he)  has  been  refer* 
red  to  a  suit  for  damages.    Though  only  the  right  to  the 
said  ground  valued  at  Rupees  100  has  been  established,  still, 
this  suit  is  instituted  on  behalf  of  the  plaintiff  against  the 
defendants  who  caused  the  damages,  for  the  value  of  the 
buildings  that  stood  on  (the  said  ground),  the  value  of  the 
materials,  and  the  damages  sustained  in  consequence  of  the 
removal.'^    (Here  foUow  the  particfulare  of  the  aTitaunt  to 

be  reoovered.) 

The  1st  defendant  filed  the  following  written  statement, 
^*  No  unreasonable  damage  was  caused  to  the  plaintiff  by  the 
1st  defendant.  Therefore  the  1st  defendant  is  not  liable  to 
pay  any  damages  to  the  plaintiff. 

The  1st  defendant,  when  be  was  the  Deputy  Magistrate  of 
Trichinopoly,beiieved  that  the  building  referred  toby  plaintiff 
was  obstructive  to  public  comfort,  and  gave  a  notice  to  the 
plaintiff  under  Section  308  of  the  Code  of  Criminal  Procedure 
directing  him  to  remove  it  within  a  month,  and  in  the  event 
of  his  not  doing  so,  to  show  sufficient  cause  [why  the  1st 
defendant's  order  for  the  removal  of  the  said  house  should 
not  be  carried  out,  as  the  cause  alleged  by  the  plaintiff  for 
the  same  did  not  appear  satisfactory  to  the  1st  defendant. 
He  ordered  the  plaintiff  to  have  recourse  to  the  appointment 
of  a  Jury,  which  was  the  only  remedy  that  the  plaintiff  had 
to  establish  the  impropriety  of  the  aforesaid  order  undei: 
Section  311  of  the  Criminal  Procedure  Code.  The  plaintiff 
did  not  appoint  the  Jury.  Moreover,  the  plaintiff  requested 
the  Sessions  Court  by  a  petition  to  make  a  reference  to  the 
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1871.       Honorable  Hiffh  Court  under  Section  434  of  the  Code  of 

jtnrll  1 7 

Jda^  s,  22.   Criminal  Procedure  for  setting  aside  the  aforesaid  order  as 

JS.A.NO  116  ^^8  contrary  to  law.    The  Sessions  Court  having  called  for 

0/  ^870»    and  perused  the  record,  rejected  the  plaintiff's  request,  and 

passed  an  order  that  the  aforesaid  notice  of  the  Ist  defendant 

was  not  contrary  to  law. 

Firstly  a  notice  was  issued  under  Section  308  of  the  said 
Criminal  Procedure  Code,  and  secondly  an  order  was  issued 
tmder  Section  311,  and  under  the  provisions  of  Section  311 
the  building  mentioned  in  the  plaint  was  demolished  and  the 
materials  sold.  Therefore  there  can  be  no  civil  action  against 
the  1st  defendant  for  (his)  having  demolished  the  said  ground 
or  for  (his)  having  sold  the  materials. 

As  the  act  in  respect  of  which  the  damages  are  claimed 
was  done  by  the  1st  defendant  in  good  faith,  and  in  the 
dischaige  of  his  duties  as  Deputy  Magistrate,  he  is  protected 
by  Act  XYIII  of  1850.  I  therefore  pray  that  the  plaintiff's 
claim  may  be  dismissed,  and  he  may  be  adjudged  to  pay  the 
Ist  defendant's  costs. 

The  building  referred  to  in  the  plaint  is  not  worth  so 
much  as  stated  in  the  plaint." 

The  following  is  taken  from  the  judgment  of  the  Civil 
Judge : — 

''The  material  facts  of  the  case  as  set  forth  in  the 
written  and  oral  pleadings,  appear  to  be  these. 

The  defendant  Bagundda  Bau,  in  his  official  capacity 
as  Ist  Class  Deputy  Magistrate  of  Trichinopoly,  issued  an 
order  (Exhibit  1),  on  the  9  th  August  1867»  under  Section 
308  of  the  Criminal  Procedure  Code,  to  the  plaintiff  and  his 
brothers,  who  are  residents  of  Srirangam,  requiring  them 
to  demolish  their  houses  and  remove  the  materials  within 
30  days,  or  to  appear  before  him  on  the  15th  idem  and  show 
cause  why  the  said  order  should  not  be  enforced,  as  he  con« 
sidered  the  houses  to  be  a  public  nuisance. 

On  the  16th  idem,  the  plaintiff  put  in  a  petition. 
Exhibit  No.  Ill,  in  which  he  protested  firmly,  but  respect* 
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fully  against  the  order  in  question,  and  pointed  out  that  his       1871. 
house  was  no  encroachment  at  all  on  the  public  thoroughfare  ;  May  %,  22. 
that  it  was  neither  a  nuisance,  an  obstruction,  nor  dangerous ;  ^-77;^^— ff^ 
that  it  had  stood  there  for  several  generations ;  that  it  was     of  1870. 
his  own  private  property  by  right  of  purchase,  and  was 
worth  at  least  Rupees  600 ;  and  that  it  did  not  come  under 
the  provisions  of  Section  308  of  the  Criminal  Procedure  Code. 
He  further  prayed  that  in  case  of  the  defendant's  persisting 
in  his  determination  to  pull  down  his  house,  a  sum  of  Rupees 
700  might  be  given  him  to  cover  the  value  of  the  house,  the 
cost  of  removing  the  materials,  &c.,  and  concluded  by  ex- 
plaining as  an  apology  for  his  having  failed  to  state  his  ob* 
jections  on  the  15th  idem  as  required,  that  no  office  had 
been  held  on  that  or  on  the  preceding  day. 

The  defendant  affirms  that  he  made  an  endorsement  the 
same  day  on  the  back  of  the  said  petition,  to  the  effect  that 
he  was  ''not  satisfied  that  sufficient  cause  had  been  shown 
to  make  it  appear  that  his  order  (of  the  9th  August,  Exhibit 
I)  was  not  reasonable  and  proper" — referred  plaintiflT  to  Sec- 
tion 310  of  the  Criminal  Procedure  Code  under  which  he 
might  apply  for  a  jury,  intimated  that  on  his  either  failing 
to  do  so,  or  to  carry  out  the  said  order  within  the  specified 
time,  the  matter  would  be  disposed  of  under  Section  311  of 
the  Criminal  Procedure  Code,  and  he  adds  that  a  copy  of  the 
said  extract  was  furnished  to  the  plaintiff  soon  after,  the 
original  petition  having  been  detained  by  defendant,  but 
this  is  denied  by  plaintiff  who  asserts  that  he  has  never  yet 
received  a  copy  of  such  extract 

Be  that  as  it  may,  there  is  no  question  as  to  plaintiffs 
having  on  the  6th  September  1867  instituted  a  suit.  Origin- 
al Suit  No.  3t33  of  1867,  against  the  defendant,  on  the  file 
of  the  Trichinopoly  District  Munsif 's  Court,  Exhibit  E,  by 
which  he  sought  to  establish  his  right  to  the  terraced  house, 
&C.,  in  question,  and  to  have  the  notice.  Exhibit  I,  cancelled ; 
and  on  the  following  day  (7th  September)  he  appeared  be- 
fore the  District  Munsif,  and  after  presenting  a  petition. 
Exhibit  Q,  he  made  an  affidavit,  Exhibit  P,  in  which  he  ear- 
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1871.       neatly  prayed  for  the  issue  of  an  injunction  to  restrain  the 

Mays,  23.    defendant  from  knocking  down  his  house  on  the  following 

^oreaiftj  27.  Monday  the  9th  idem,  and  attributed  the  acUon  of  the  de- 

of  1870.    fendant  to  be  due  to  malioe  on  his  part  arising  as  he  stated 

in  Exhibit  Q,  out  of  the  dispute  between  himself  (j^intiff) 

and  one  Narasimmacharry,  who  is  the  1st  defendant  in  Ori* 

ginal  Suit  No.  47  of  1869  on  this  Court's  file,  not  yet  dis« 

posed  of 

It  appears  that  for  the  reasons  assigned  in  his  letter  of 
the  1 8th  October  1867,  and  which  letter  is  embodied  i^  the 
Proceedings  of  QoTemment»  No.  2039  of  the  11th  December 
1867>  the  District  Munsif  issued  a  notice  under  Section  95 
of  the  Civil  Procedure  Code,  restraining  both  parties  (plain* 
tiff  and  defendant)  from  interfering  ''  in  the  demolition  of 
the  building/'  The  defendant  does  not  dispute  the  hct 
of  the  notice  in  question  having  been  issued,  and  of  his 
having  been  perfectly  aware  that  a  duplicate  thereof  had 
been  afitsed  to  the  wall  of  the  plaintiff's  house,  which  he 
nevertheless  pulled  down^  but  as  he  has  affirmed  that  he  was 
not  personally  and  therefore  legally  served  with  such  notice, 
I  have  found  it  necessary  to  deal  with  the  subject  in  paras. 
23,  24  and  25  of  this  judgment 

The  defendant  has  never  denied  the  factum  of  his  hav- 
ing caused  the  plaintifi^s  house  to  be  demolished,  but  in  his 
written  and  oral  pleadings  he  sought  to  justify  the  act  by 
alleging  that  he  did  the  plaintiff  no  legal  injury ;  that  be 
acted  in  good  faith  in  the  discharge  of  a  public  duty  by 
removing  what  he  believed  to  be  a  public  nuisance  and  un- 
lawful obstruction  ;  that  his  proceedings  were  regular,  and 
that  therefore  he  is  entitled  to  protection  under  Act  XYUI 
of  1850 ;  and  that  the  value  of  the  building  has  been  over- 
estimated. 

The  following  issues  were  framed : — 

l«t.  Whether,  as  affirmed  by  1st  defendant  and  denied 
by  plaintiff,  the  house  which  forms  the  subject-matter  of  en- 
quiry  was  an  unlawful  obstruction  and  nuisance  within  the 


B.  riguna'ba  rau  v.  nathamuni  thathama'ttakqa'b.  429i 

meaning  and  scope  of  Section  308  of  the  Criminal  Procedure       I87i 
Code  or  not  ?  -^^^  8, 22, 

November  27- 

2nd.    Whether,  as  affirmed  by  1st  defendant  and  de-  s.a.  i^o.  lie 
Bled  by  plaintiff,  the  former  acted  in  good  faith  and  in  the     ^^  ^^^^'  - 
kwfhl  discharge  of  a  necessary  public  duty  in  ordering  the 
removal  of  the  plaintiff's  house  or  not  ? 

3rd.  Whether,  as  affirmed  by  plaintiff  and  denied  by 
1st  defendant,  the  plaintiff  is  entitled  to  the  relief  sought. 

The  examination  of  witnesses  closed  on  the  afternoon 
of  Saturday,  the  16th  instant,  and  at  the  request  of  Coimsel 
the  further  hearing  of  the  case  was  adjourned  to  Monday, 
the  18th  idem ;  meanwhile  the  Judgment  of  the  High  Court 
in  the  nearly  parallel  case  Begidar  Appeal  No.  7  of  1870(a) 
reached  me,  and  on  the  respective  Counsel  becomiDg  aware 
that  the  Honorable  the  Judges  had  found  that  the  defendant 
had  no  jurisdiction  to  order  the  removal  of  the  plaintiff's 
house  in  that  case,  and  which  adjoined  the  house  which  forms 
matter  of  present  enquiry,  the  two  cases  being  all  but 
analogous,  the  question  at  issue  being  identical,  they  accepted 
the  ruling  in  that  case  as  condusively  settling  the  Ist  issue 
in  this  case  against  the  defendant,  and  I  am  glad  to  find  that 
my  own  opinion  on  the  subject  waa  in  perfect  accord  with 
that  of  the  Honorable  the  Judges. 

The  case  became  thus  narrowed  down  to  a  consideration 
of  the  2nd  issue,  and  of  the  measure,  if  any,  of  damages. 

The  plaintiff's  documents  are  lettered  A  to  X,  and  he 
examined  eight  witnesses. 

The  defendant's  documents  are  numbered  I  to  X,  and  he 
examined  four  witnesses. 

I  address  myself,  therefore,  in  the  first  place  to  a  consi- 
deration of  the  2nd  issue,  and  I  find  that  the  Honorable  the 
Judges  in  dealing  with  the  nearly  analogous  case  Regvlar 
Appeal  Jjfo.  7  of  1870  held  the  defendant  to  be  entiUed  to 
protection  under  the  Act  quoted  for  the  reasons  which  are 
set  forth  in  the  judgment. 

Without  entertaining  any  diversity  of  opinion  on  that 
pointy  I  think  there  are  circumstances  connected  with  the 

(a)    See  6  M.  H.  C.  B.  345, 
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^^71-       defendant's  action  in  this  case,  which  were  wanting  in  the 
May  8, 22.    other,  and  which  debar  him  from  the  protection  under  Act 

M.^A.No,  116  ^^^^^  ^^  1850,  to  which  he  might  otherwise  have  been 
o/  ^870.  entitled.  They  are  that  in  this  case  personal  animosity  has 
from  the  first  been  ascribed  by  plaintiff  to  defendant  in  his 
bearing  towards  him,  and  I  think  it  has  been  established 
on  strong  primd  facie  evidence ;  and  secondly,  I  think  that 
whereas  it  was  held  in  Regular  Appeal  No.  7  of  1870  that 
there  was  not  sufficient  evidence  of  the  defendant  having 
obstinately  pulled  down  the  building  in  question  after  he 
had  been  served  with  a  notice  of  application  to  a  Civil  Court 
for  an  injunction,  the  evidence  to  that  important  point  in 
this  case  is  complete." 

[The  Civil  Judge  then  commented  upon  the  evidence  in 
the  case.    He  continued^ — ^] 

"  I  am  of  opinion  then,  in  regard  to  the  2nd  issue,  that 
the  defendant  is  not  entitled  to  protection  under  Act  XYIII 
of  1850,  because  I  find  that  he  failed  to  exercise  that  due 
care  and  attention  which  he  was  bound  to  do  before  illegally^ 
and  unnecessarily  demolishing  the  plaintiff's  house. 

Sndly.  Because  after  a  careful  consideration  of  all  the 
circumstances  connected  with  the  present  case,  and  of  those 
relating  to  the  contemporaneous  magisterial  proceedings  out 
of  which  Original  Suit  No.  47  of  1867  has  originated,  I  can 
attribute  the  defendant's  removal  of  the  plaintiff's  house, 
under  the  specious  and  colourable  pretext  of  its  being  an 
obstruction  and  nuisance,  to  no  other  cause  than  his  personal 
animosity  towards  the  plaintiff. 

I  endorse  the  sentiment  whichtheChief  Justice  Holt  gave 
expression  to  in  Aahby  v.  White  and  others,  (I  Sm.  L.  C. 
129)  where  he  declared  that  "  If  public  officers  will  infringe 
men's  rights,  they  ought  to  pay  greater  damages  than  other 
men,  to  deter  and  hinder  other  officers  from  the  like  of- 
fences." 

I  therefore  enter  judgment  for  plaintiff  in  the  sum  of 
Rupees  500." 

The  defendant  appealed. 
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The  Acting  Advocate  Qeneral  (with  him  Sanjiva  Rau)    j}^^'h>f 
for  the  appellant.    The  Civil  Judge  says  that  the  ruling    May  8, 22. 
of  the  High  Court  in  R  A.  No.  7  of  1870  was  accept-  ^^^^  ^fg 
ed  as  conclusively  deciding  the  first  issue  in  this  case      of  1870. 
against  the    defendant.      No   doubt  a  Vakil  may   make 
binding  admissions,  but  the  decision  in  R.  A.  No.  7  of  1870 
went  upon  the  ground  that  the  building  was  not  an  en- 
croachment and  only  an  obstruction  in  the  sense  in  which 
any  house  on  private  property  in  a  narrow  roadway  is  one. 
An  admission  which  had  no  bearing  on  the  conduct  of  the 
case,  which  had  no  bearing  on  the  evidence  taken  in  the 
case,  and  which,  if  made  at  all,  was  made  on  a  misunder- 
standing of  the  decision  in  No.  7  of  1870,  should  not  bind  us 
in  this  Court    We  did  distinctly  prove  the  house  to  be  an 
encroachment.    [He  then  read  evidence,  referred  to  in  the 
judgments  of  the  High  Court,  which  he  contended  showed 
that  the  house  was  an  encroachment.] 

Document  No.  1  recites  that  the  house  was  stated  to  be 
an  obstruction,  and  thereupon  the  Magistrate  based  his  find- 
ing, and  we  say  that  that  finding  and  evidence  is  conclusive. 

When  the  fact  that  creates  jurisdiction  is  a  fact  that 
the  Magistrate  must  find,  and  he  finds  it,  you  cannot  examine 
into  the  grounds  of  his  finding. 

BHUain  v.  Kinnaird,  1  B.  Jk  B.  482. 
[ScoTLAND,C.  J.  referred  to  Gelen  v.  Hall,  2  H.  &  N.  379.] 

In  this  case  the  order  recites  the  facts.  If  the  ttagis* 
trate  believes  the  evidence,  even  though  it  be  evidence  such, 
perhaps,  as  no  other  judge  would  believe,  if  he  bona  fide 
believes  it,  no  action  lies. 

Mould  V.  Williams,  5  Q.  B.  469. 

In  that  case  it  was  necessary  to  find,  1st  that  the  timber 
was  on  the  highway ;  2nd,  that  it  was  a  nuisance. 

[HoLLOWAY,  J. — Have  you  Chapman  v.  Bobinson,  1 E. 
&  E.,  which  is  quite  to  the  contrary.  If  a  Magistrate  acted 
without  jurisdiction,  believing  that  he  had  jurisdiction,  an 
action  would  not,  perhaps,  lie  against  him.]  There  was  no 
allegation  of  malice  in  Mould  v.  WilHams. 

56 
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1871.  I  contend  that  when  Uie  conviction  or  finding  recites 

May  8, 22.    the  evidence  upon  which  the  finding  is  based,  you  cannot 

Novmber  27.  Qy^j^uf  q  ^(^^  conviction.    You  cannot  look  behind  the  find«> 

It.  A.  iVo.  llo 

0/1 870.      ing. 

In  Reg.  ▼.  Boltorij  1  Q.  B.  at  p.  72,  Lord  Denman 
says,  "  All  we  can  then  do,  when  their  decisdon  is  complained 
of,  is  to  see  that  the  case  was  one  within  their  jurisdiction, 
and  that  their  proceedings  on  the  face  of  them  are  regular 
and  according  to  law. .  .[He  read  on  to  the  passage  at  p.  75. 
ending]  "  we  conclude,  therefore,  thai  the  enquiry  before  us 
must  be  limited  to  this,  whether  the  Magistrates  had  juris- 
diction to  inquire  and  determine,  supposing  the  facts 
alleged  in  the  information  to  be  true :  for  it  has  not  been 
contended  that  there  was  any  irregularity  on  the  face  of 
their  proceedings.'' 

In  England  there  is  no  Act  corresponding  to  Act  X  YIII 
of  1850. 

In  Griffith  v.  Harries,  2  M.  and  W.  at  page  344,  Baron 
Parke  says,  **  The  rule  of  law  is  established  that  if  there 
be  a  conviction  good  on  the  face  of  it,  the  Justice  is  pro- 
tected ;  if  the  conviction  is  bad  on  the  face  of  it,  then  he 
is  not  protected.  By  the  term  "  bad  upon  the  face  of  it,'' 
I  mean  any  conviction  which  shows  a  want  of  jurisdiction, 
or  directs  an  imprisonment  of  a  party,  which  the  Magis- 
trate is  not  entitled  to  award." 

In  Penney  v.  Slade,  5  Bing.  N.  C.  319,  at  page  329, 
Tindal,  C.  J.  says,  "  The  ground  on  which  the  charge  was 

impugned  for  misdirection  was  this: — 

"Now  this  was  a  judgment  confessedly  wrong,  entered 

up  without  any  legal  authority  in  any  one  to  enter  it,  yet, 
SLslong  as  it  remained  unquashed  on  the  files  of  a  court 
which  had  a  jurisdiction  over  the  subject-matter,  the  Court 

could  not  treat  it  as  a  nullity" [to  the  passage  in  pago 

331  ending]  "  We  think,  therefore,  that  it  cannot  be  ques- 
tioned in  this  collateral  way  on  the  ground  of  an  iiTcgularity 
or  miscarriage,  in  ascertaining  the  sentiments  of  the  meeting." 

The  powers  possessed  by  the  defendant,  make  him  in 
this  case,  a  Judge  of  record. 
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Kemp  V.  Neville,  31 L.  J.  C.  P.,  Erie,  C.  J.  at  page  163,     ^  1871. 

Apru  17. 

co4nmenting  on  GroefnAmt  v.  BurweU.  May  s,  22. 

November   27. 

Even  if  he  be  not  a  Judge  of  a  Court  of  record,  that  ^«  4\^^- ^^^ 

®  q/^1870. 

makes  no  difference.    LaMerta  caae,  33  L.  J.  Q.  B.  69.  

Further,  if  the  case  were  one  in  which  affidavits  were 
receivable  for  quashing  the  conviction,  it  does  not  follow 
that  an  action  would  lie. 

Pease  v.  Chaytor,  32  L.  J.  M.  C.  Blackburn,  J.  at  page 

125. — "  So  that  it  is  the  duty  of  the  Justices for 

the  purpose  of  maintaining  an  action  against  the  Judges  of 
that  Court." 

Ex-parte  Baker,  26  L.  J.  M.  C 

Ashcroft  V.  Bimme,  3  B.  and  Ad.  684. 

[HoLLOWAY,  J.  There  is  a  case  B/eg.  v.  Dayman,  7  K 
and  B.,  which  is  greatly  in  your  favor,  and  another  case 
Reg.  v.  Brown  in  the  same  volume,  which  is  as  strong  against 
you.] 

When  a  Judicial  act  depends  on  a  point  in  evidence^ 
if  the  Magistrate  finds  that  point  on  even  a  tittle  of 
evidence,  you  cannot  look  behind  it. 

Again,  the  plaintiff  should  have  given  the  Magistrate 
notice  of  the  action.  Neither  upon  the  plaint  nor  in  the 
issues  are  the  questions  of  notice  or  want  of  reasonable 
and  probable  cause  raised. 

[Scotland,  C.  J.  Could  the  plaint  have  been  rejected  ?] 

No.  And  because  it  is  a  good  plaint  for  some  purposes^ 

[Scotland,  C.  J.  I  do  not  see  how  you  can  introduce 
the  difference  between  *  case'  and  '  trespass'  here.] 

The  system  of  pleading  in  this  country  compels  you  to 
disclose  a  cause  of  action  on  your  plaint,  and  it  prevents 
your  going  into  any  other  cause.  Now  this  plaint  does  not 
allege  malice  or  want  of  reasonable  and  probable  cause ;  nor 
are  these  points  raised  in  the  issues.  The  issues  merely 
raised.    (1.)    Whether  the  Magistrate  acted  with  jurisdic^ 
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1871.       tion.    (2.)    Whether,  if  not,  he  acted  bona  fide  so  as  to  be 
May  8,  23.    protected  under  Act  XVIII  of  1850. 

A,  A, No.  lie         KeTiiaU  v.  WUkVnaon,  24  L.  J.  M.  C.  89 :  Taylor  v. 
^^^^^-  ■  Nesfidd,  23  K  J.  M.  C.  189. 

Further,  if  want  of  reasonable  and  probable  cause  is  set 
up,  the  conviction  must  be  quashed  before  this  can  be  shown. 

Ba^Sbi  V.  Matthews,  L.  R.  2  C,  P.  684. 

[Scotland,  C.  J.  Does  not  that  seem  a  very  strong 
principle  to  introduce  here  ?]  3  M.  H.  C.  R.  238.  This  was 
before  Bas^  v.  Matthews. 

Chapter  XX.  of  the  Criminal  Procedure  Code  says  that 
"  No  suit  shall  lie  in  respect  of  anything  necessarily  or  reason- 
ably done  to  give  effect  to  such  order"  (as  that  here  com- 
plained of),  and  the  Executive  are  already  amply  protected 
by  Act  XVIII  of  1850. 

4  Ben.  L.  R  Full  Bench,  24  :  4  Bom.  H.  C.  A.  C.  130. 
These  decisions  do  not  conflict.  In  the  former  case,  the  Ma- 
gistrate had  adopted  the  Procedure  Code,  and  the  Court 
said,  "  having  done  so,  you  are  safe."  In  the  other  case,  the 
Magistrate  had  not  adopted  the  procedure  provided  by  the 
Code.  I  submit  that,  in  the  present  case,  no  action  lies 
against  the  Magistrate. 

[HoLLOWAT,  J.  I  called  your  attention  in  the  course 
of  the  argument  to  Chapman  v.  Bobinson,  1  E.  &  E.  25,  as 
to  the  difference  between  an  obstruction  of  long  standing 
and  a  recent  one.] 

There  is  no  such  distinction  made  by  the  Statute. 

[HoLLOWAY,  J.  Nor  by  the  Highway  Act.  On  the 
same  principle,  the  Lord  Mayor  of  London  might  knock 
down  St.  Paul's  Churchyard.] 

There  is  nothing  in  the  sections  to  limit  the  application 
of  Cap.  XX.  to  recent  obstructions. 

O'SuUivan  and  Bdma  JBau  for  the  respondent  contend- 
ed that  the  defendant  was  not  protected  by  Act  XVUI  of 
1850,  and  cited  3  Bom.  H.  C.  A.  C.  47,  and  the  case  {VitiioH 
Maihdri  v.  Cornfield)  reported  in  the  Appendix.  Also  4 
Ben.  L.  E.  A.  C.  87. 
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The  CJourt  delivered  the  following  judgments.  i87i. 

April  17. 

Scotland,  C.  J. — This  is  a  suit  to  recover  damages    MayH,  22. 
from  the  defendant,  the  Deputy  Magistrate  of  the  zillah  of  ^-^j^^^-^ 
Trichinopoly,  for  a  trespass  alleged  to  have  been  committed     «»/  ^  870. 
in  execution  of  an  order  made  by  the  defendant  under  Sec- 
tion 311  of  the  Criminal  Procedure  Code,  directing  the 
demolition  of  the  plaintiff's  house  as  being  a  nuisance  to  a 
public  thoroughfJEire.    The  defendant  by  his  written  state- 
ment denied  his  liability,  alleging  in  justification  of  his 
order  that  he  believed  the  house  to  be  obstructive  to  public 
comfort  and  proceeded  in  accordance  with  Sections  308,  310 
and  311  of  the  Criminal  Procedure  Code,  and  that,  having 
acted  in  good  faith  in  the  discharge  of  his  duties  as  Deputy 
Magistrate,  he  was  protected  by  Act  XVIII  of  1850.  The  suit 
came  on  for  hearing  in  the  Court  below  upon  the  issues — 
(1)  whether  the  house  was  an  obstruction  and  nuisance  within 
Section  308  of  the  Criminal  Procedure  Code :  (2)  whether 
the  defendant  acted  in  good  faith  in  the  discharge  of  his 
public  duty  in  ordering  the  removal  of  the  house:   (3) 
whether  the  plaintiff  was  entitled  to  the  amount  of  damages 
claimed.    At  the  hearing  the  Civil  Court  treated  the  decision 
of  this  Court  in  Begvlar  Appeal  No.  7  of  1870  (5  M«  H.  C.  R. 
345)as  conclusive  of  the  1st  issae,and  thereupon  held,  without 
considering  the  effect  of  the  evidence,  that  the  defendant 
had  no  jurisdiction  to  order  the  removal  of  the  house.     On 
the  2ud  issue  the  Civil  Court  came  to  the  conclusion  that 
circumstances  were  supplied  by  the  evidence  which  were 
wanting  in  that  case,  and  which  showed  that,  in  making 
the  order  for  the  demolition  of  the  house,  the  defendant  had 
not  acted  with  due  care  and  attention,  but  from  feelings  of 
personal  animosity  towai'ds  the  plaintiff,  and  was  therefore 
not  protected  by  Act  XVIII  of  1850 ;  and  on  the  Srd  issue  the 
Court  assessed  the  damages  to  which  the  plaintiff  was 
entitled  at  Rupees  500.    From  the  decree  adjudging  that 
amount  to  be  paid  by  the  defendant  with  costs  and  six  per 
cent,  interest  the  present  appeal  has  been  brought. 

The  main  ground  of  objection  relied  upon,  on  behalf  of 
the  appellant,  is  that  no  action  lay  against  the  defendant ; 
and  this  objection  involves  two  questions  ;  first,  whether  it 


436  MADRAS  HIGH  COURT  REPORTS. 

I87t.       Ls  shown  that  the  defendant  acted  without  jurisdiction  in 

AorU  17 

Mays,  22.    making  the  order  for  the  demolition  of  the  plaintiff's  hoilse 

November  27. 


under  Chapter  XX  of  the  Criminal  Procedure  Code;  secondly, 
0/1870.  if  SO,  whether  the  defendant  is  proved  to  have  acted,  believ- 
ing  at  the  time  in  good  fiuth  that  he  had  jurisdiction  to 
make  the  order,  and  theiefore  entitled  to  the  protection 
given  by  Act  XVni  of  1850. 

On  the  first  question  it  was  uiged  by  the  learned 
Advocate  General  for  the  appellant  that  the  order  showed 
jurisdiction  on  its  face,  and,  never  having  been  invalidated, 
it  was  an  estoppel  in  the  defendant's  favor  as  to  the  facts 
therein  found,  and  he  referred  in  support  of  his  contention 
to  BriMain  v.  Kmruiird,  1  R  &  B. ;  The  Queen  v.  Botdton, 
1  Q.  B.  72 ;  Mould  v.  Williams,  6  Q.  B.  569 ;  and,  several 
other  cases  in  the  English  Reports  decided  before  the 
passing  of  11  &  12  Vict.  Cap.  44, 

The  dictum  of  Dallas,  C.  J.  in  BrUtain  v.  KinTtaird,  does 
undoubtedly  go  the  whole  length  of  supporting  the  absolute 
conclusiveness  of  the  findings  in  a  Magistrate's  conviction  or 
order,  and  there  are  observations  of  the  Judges  in  some  of  the 
subsequent  cases  which  seem  to  give  full  confirmation  to  that 
dictum.    But  I  do  not  consider  that  the  decision  in  any  of 
the  cases  can  be  treated  as  an  authority  for  that  position. 
In  my  view,  the  effect  of  all  the  decisions  is  to  establish 
that  the  findings  of  fSetcts  set  forth  in  a  conviction  or  order 
not  open  to  an  appeal  cannot  be  controverted  when  such 
findings  are  judicial  conclusions  firom  evidence  properly  be- 
fore the  Magistrate,  and  therefore  a  conviction  or  order 
which  showed  jurisdiction  by  a  finding  of  that  nature  and 
was  otherwise  good  on  its  face,  afforded  a  complete  protection 
to  the  Magistrate  making  it  against  an  action  of  trespass. 
They  do  not,  it  appears  to  me,  determine  more  than  this ; 
and  are  not,  therefore,  any  authority  for  the  operation  of  a 
finding  of  a  fact  essential  to  jurisdiction  as  an  estoppel, 
when  the  conviction  is  sought  to  be  invalidated  upon  the 
ground  that  there  was  no  evidence  in  support  of  such  fact 
before  the  Magistrate.    A  conviction,  it  is  true,  does  now 
operate  as  an  estoppel  in  England,  even  in  such  a  case,  but 
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that  has  been  effected  by  the  enactment  in  11  &  12  Vict.       1971. 

^  April  17. 

Ctfp.  44,  Section  2,  providing  that  no  action  for  an  act  done    Ma^  8, 22. 
under  a  conviction  or  order  made  without,  or  in  excess  of,  s-7-xr^r^ 

A.  A.  Mo,  lift 

jarisdiction,  shall  be  brought  until  after  the  conviction  or  of  IS70^ 
order  has  been  quashed ;  and  the  more  recent  decisions  in 
England  show  that  the  entire  absence  of  evidence  of  the  facts 
essential  to  give  jurisdiction  is  a  good  ground  for  annulling 
a  conviction  or  order.  In  my  opinion,  therefore,  before  the 
passing  of  11  &  12  Vict  Cap.  44,  the  decisions  in  the 
English  cases  had  not  established  that  a  conviction  showing 
jurisdiction  on  its  face  was  conclasive  in  an  action  against 
the  Magistrate  for  an  act  done  under  it,  when  the  ground  of 
action  was  the  entire  absence  of  evidence  as  to  the  facts 
essential  to  give  jurisdiction  ;  and  it  has  never,  that  I  am 
aware,  been  judicially  considered  as  an  estoppel  in  this 
country.  There  are  several  reasons  in  favor  of  the  expedi- 
ency of  making  the  right  of  action  against  a  Magistrate  for 
acting  without,  or  in  excess  of,  jurisdiction,  conditional  upon 
the  quashing  of  the  conviction  or  order  on  appeal,  or  revi- 
sion ;  but,  in  the  absence  of  legislative  enactment,  this 
Court  cannot  now  impose  such  a  condition. 


O' 


But  supposing  my  opinion  on  this  point  to  be  wrong 
the  contention  for  the  appellant  fails  on  another  ground.  It 
was  assumed  throughout  the  argument  that  jurisdiction  is 
shown  on  the  face  of  the  defendant's  order,  but  a  reference 
to  the  order  has  shown  the  assumption  not  to  be  well  found- 
ed. The  jurisdiction  to  make  the  order  under  Cap.  XX  of  the 
Code  of  Criminal  Procedure  depended  upon  the  house  being 
an  unlawful  obstruction  or  nuisance ;  now  as  there  was  no- 
thing offensive  in  the  use  which  the  defendant  made  of  the 
house,  the  only  ground  upon  which  the  jurisdiction  could 
attach  was  its  being  upon,  or  projecting  over,  a  part  of  a 
public  thorough&re  or  place.  The  order  does  not  contain 
any  statement  to  that  effect  The  whole  purport  of  it  is, 
that  the  house  on  the  occasions  of  festivals  was  inconveniently 
in  the  way  of  the  passage  of  a  large  assemblage  of  persons 
along  the  open  space  of  groimd  adjoining  it^  and  was  there- 
fore considered  a  removable  nuisance.  It  is,  obviously,  quite 
consistent  with  this  that  the  house  stood  upon  and  did  not 
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1871.       project  beyond  land  which  was  private  property ;  and  if  so  it 

Ma^^  2*2.    ^^  ^ot,  by  reason  of  the  alleged  inconvenience,  unlawfully 

November  27.  ^^jj^^].  ^j^  obstruction,  or  nuisance,  within  the  meaning  of 

M,  A.  No.  [16  *  '  ® 

of  1870-      Chapter  XX  of  the  Code  of  Criminal  Procedure. 

It  follows  that  as  the  order  does  not  show  jurisdiction 
on  its  faee.and  is,  on  that  ground,  not  available  as  a  conclusive 
defence  to  the  action,  the  point  in  regard  to  the  absence  of 
jurisdiction  is  left  to  be  determined  upon  the  evidence  in  the 
record,  just  as  if  the  order  had  been  quashed  before  action. 
And  here,  I  think,  the  question  for  determination  is  whether 
there  was  any  evidence  tending  to  show  tl)at  the  house  was 
an  unlawful  obstruction.  If  so,  the  defendant  was  not,  I 
think,  liable,  for  a  Magistrate  being  bound  to  consider  and 
decide  upon  the  effect  of  the  evidence  before  him  as  to  the 
facts  essential  to  give  jurisdiction,  an  unsound  conclusion 
formed  fairly  from  such  evidence  is  but  an  error  of  judg- 
ment in  the  exercise  of  jurisdiction  ;  and  it  would  be  unjust 
to  hold  him  liable  as  a  trespasser  for  an  act  done  under  a 
conviction  founded  upon  his  erroneous  conclusion,  upon  the 
ground  of  want  or  excess  of  jurisdiction.  In  such  a  case 
absence  of  reasonable  or  probable  cause  and  malice  are,  I 
think,  essential  to  a  cause  of  action.  See  Colder  v.  EcUket, 
3  Moo.  P.  C.  C.  28,  77 ;  Cave  v.  Mountain,  1  M.  &  G.  257 ; 
Pease  v.  Chaytor,  3  B.  &  S.  621. 

Then  as  to  the  effect  *of  the  evidence.  There  appears 
to  me  to  be  an  utter  absence  of  any  evidence  of  unlawful 
obstruction  or  nuisance,  but  some  strong  evidence  to  the 
contrary.  There  is  distinct  evidence  of  the  defendant's  wit- 
nesses, supporting  the  statement  in  the  order,  to  the  effect 
that  the  house  was  an  obstruction  to  the  convenient  passage 
of  people  at  festivals  while  the  idol  was  being  carried  in 
procession  outside  the  pagoda  compound,  but  not  a  particle 
of  evidence  beyond  this  upon  the  point  of  obstruction,  except 
that  of  the  1st  witness,  the  Karnam  of  Srirangam,  who 
stated  positively  that  the  place  where  the  house  stood  was 
not  a  public  road,  and  the  facts  deposed  to  on  both  sides 
that  A  house  stood  upon  the  spot  for  many  years,  and  that 
not  far  from  it  there  were  elephant  stalls  kept  up  until 
recently.    Two  witnesses  appear  to  have  spoken  to   the 
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house  being  an  encroachment   on  the   public  road,  but       1871. 
merely  from  gueea  and  because  they  heard  that  gentlemen    Mays,  22. 
who  inspected  the  place  pronounced  the  house  to  be  an  im-  ^<^^>^^  27. 
pediment.     Finding  no  evidence  of  unlawful  obstructioii  or    '  o/iSTO. 
nuisance  for  the  defendant's  consideration,  I  am  of  opinion 
that  an  entire  absence  of  jurisdiction  to  make  the  order  has 
been  shown. 

It  becomes  necessary,  then,  to  determine  the  2nd  ques- 
tion,  whether  the  defendant  is  protected  byActXYIII  of  1850. 
He  no  doubt  acted  judicially  in  making  the  order.  SeahaU 
yangar  v.  Bagtmdiha  Bau  (6  M.  H.  C.  B.  345).     The 
point  to  be  considered  is,  did  he  at  the  time  "  in  good  £dth 
believehimselftohave  jurisdiction"  to  order  the  removal  of  the 
house  ?    To  satisfy  this  provision,  a  groundless  belief  formed 
from  ignorance,  or  rashness,  is  plainly  not  sufficient.    The 
belief  must  be  entertained  "  in  good  feiith,"  and  those  words 
were  meant,  I  think,  to  require  an  honest  persuasion  founded, 
afier  fair  enquiry  and  consideration,  upon  what  might  mis- 
takenly, either  in  point  of  law,  or  fSact,  be  considered  a  reason- 
able or  probable  ground,  by  a  person  possessing  ordinary 
qualifications  for  the  office  held  by  the  Magistrate  sought  to 
be  made  liable.    The  belief  must  appear  to  have  been  trust- 
worthy to  his  mind.  That  is  my  understanding  of  the  import 
of  the  words  *'  good  faith,''  and  a  belief  cannot  be  said  to  have 
the  quality  of  trustworthiness  unless  it  rested  upon  some 
ground  which  might  be  thought  a  reasonable  or  probablefoun- 
dation  for  it  in  the  judgment  of  a  man  of  ordinary  capacities. 
No  construction  short  of  this  would,  in  my  opinion,  give  due 
effect  to  the  simplest^  meaning  of  the  words.    In  arriving 
at  this   opinion,    I  have  had  present  to    my    mind  the 
decisions  of  the  Courts  in  England  in  Pease  v.  Ohaytor,(a) 
Douglas  v.  Carbett  (6  EIL  &  BL  514),  and  other  cases  bear- 
ing on  this  point.    The  distinction  which  has  been  laid  down 
in  England,  excluding  absolutely  the  consideration  of  a  mis- 
taken view  of  the  application  of  the  law  as  any  reasonable 
ground  for  a  judicial  conclusion  (see  BouJden  v.  Smith,  14 
Q.  B.  852)  is  not  one  that  can,  I  think,  be  followed  here. 
I  do  not  see  a  reason  for  the  distinction,  except  in  the 
forced  maxim   that  every  man  is  supposed  to  know  the 

(a)  3  B.  &  S.  621. 

87 
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1871.      law,  and  therefore  a  xnisoonstraction  of  it  is  inexcusable ; 

April  17. 

Map  s,  29.  and  the  rigid  application  of  that  principle  to  Magistrates 
x!Tl^m^  **^®  country  generally,  would  throw  upon  them  an 
0/1876.  extremely  hard  and  vexatious  responsibility.  However, 
I  rest  tiie  inapplicability  of  the  distinction  upon  the 
construction  of  the  Act  under  consideration.  The  enact- 
ment is  quite  general,  and  when  a  provision  of  the  law  is 
fisdrly  open  to  misapprehension  by  a  Magistrate,  his  belief, 
formed  upon  a  misapplication  of  it  to  the  fieu^ts  of  a  case,  ap« 
pears  to  me  to  be,  equally  with  a  wrong  conclusion  of  fact 
drawn  from  some  reasonable  or  probable  cause,  a  belief 
formed  in  good  &ith. 

Upon  this  view  of  the  construction  of  the  Act,  I  proceed 
to  consider  whether  the  circumstances  in  the  record  bring 
the  defendant  within  its  protection.  Being  of  opinion,  for 
the  reasons  already  stated,  that  there  was  nothing  in  evidence 
before  him  which  went  to  show  more  than  that  the  house 
was  an  annoyance  to  a  certain  number  of  persons,  because 
objectionably  in  the  way  on  the  occasions  of  festival  proces* 
sions;  and  that  that  kind  of  annoyance  alone  did  not  render 
it  anunlawful  obstruction,  or  nuisance ;  it  follows,  that  the  facts 
of  the  case  furnished  no  reasonable  or  probable  ground  for 
belief  in  the  existence  of  jurisdiction  by  a  Magistrate  of 
ordinary  qualifications ;  and  the  defendant  must,  thereforei 
in  my  opinion,  be  held  not  to  have  entertained  that  beUef  in 
good  fedth,  unless  the  provisions  of  the  Code  of  Criminal 
Procedure,  under  which  he  acted,  admit  of  the  view  that  he 
might  not  unreasonably  think  that  it  was  probably  intend** 
ed  to  apply  to  such  an  annoyance  as  that  complained  of. 

That  he  did  believe  firmly  that  the  law  gave  him  juris- 
diction, I  have  no  reason  to  doubt,  and  will  only  add,  on  this 
pointy  that  my  remarks  in  the  former  case  reported  in  page 
345  of  5  M*  H.  C.  R.  as  to  his  motives  and  mode  of 
proceeding  apply  here.  Then  might  he  reasonably  so  mis- 
lipprehend  the  law  ?  After  a  good  deal  of  hesitation,  my 
opinion  is  that  he  might:  The  Code  of  Criminal  Procedure 
gives  no  definition  of  the  term  "  nuisance,''  but  it  is  defined 
in  the  Penal  Code,  Sec.  2^9,  aiid  looting  at  the  provisions  of 
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that  section  and  Sections  62,  63  of  the  Code  of  Crimiaal     ^  l»7l; 

Apru  j7» 

Procedure,  I  am  unable  to  hold  that  the  defendant  could  not  May  s,  22. 

reasonably  believe  that  the  bare  ol^ectionablenefis  of  the  ^  ^  j^^ii^ 

house  to  a  number  of  persons  assembled  at  the  Pagoda      ^fWO. 

festivals  was  an  annoyance  to  people  generally,  stidi  as  to 

amount  to  a  common  nuisance  within  the  operation  of  Chap* 

tet  XX  of  the  Code  of  Criminal  Procedure.    It  seetns  to  me 

that  the  provisions  were  open  to  such  a  misunderstanding 

and  misapplication  by  a  Magistrate  of  ordinary  qualificar 

tions.     Upon  this  groundi  I  think  that  sufficient  reasonable 

cause  to  support  the  good  faith  of  the  defendant's  belief  is 

shown,  aUd  that  he  is  therefore  protected  by  the  Act  from 

liability  in  the  suit ;  although  in  the  circumstances  of  the 

case,  I  think  no  temperate  Magistrate,  Uninfluenced  by  the 

personal  motives  alluded  to  in  my  former  judgment,  would 

have  acted  so  precipitately  and  harshly  upon  such  a  belief. 

The  decree  must  be  revetsed  and  the  suit  dismissed,  but 
I  think  the  defendants  should  not  be  allowed  costs  in  this  or 
the  Lower  Court 

BoLLOWAT,  J. — In  this  case  the  Advocate  General 
in  his  elaborate  argument  said  nothing  upon  the  con* 
struction  of  the  section.  I  fully  considered  it  in  the 
former  case,  and  I  will  only  add  to  what  I  said  at  5  M.  H.  CL 
357,  et  aeq.,  that  a  prudent  Magistrate  ought  not  to  act  upon 
these  summary  powers,  even  if  all  the  requisites  to  the  juris- 
diction exists  unless  the  obstruction  is  recent.  Otherwise 
there  is  scarcely  a  town  of  any  siEe  in  which  half  the  build-* 
ings  might  not  be  pulled  down  or  reduced.  Although 
Chapman  v.  Itobinaon  (1  E.  &  BL  26)  professes  to  be  a  con- 
struction of  a  section  of  the  Highway  Act,  yet  the  ground 
of  that  construction  points  very  clearly  to  a  distinction 
between  determining  in  summary  proceedings  that  a  build* 
ing  is  an  encroachment  on  a  highway,  and  determining  the 
same  question  in  the  formal  proceeding  by  indictment. 

The  Advocate  General's  second  aigument  was,  that  the 
order  itself  being  an  adjudication  upon  a  matter  of  fact 
within  his  jurisdiction,  the  order  itself  was  conclusive  evi* 
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1871.  dence  of  the  existence  of  that  fact,  and'that  evidence  to  shoir 
May  9, 22.  the  contiary  was  not  admissible.  Forthisyofcoaise,  JBritoiti 
^jyotgmfter  27.  ^  Kiunai/rd  (1  B.  &  B.  482)  is  the  authority.  I  shall  for  the 
'  0/1870.  present  purpose  assume  tha  tthis  is  an  authority  which  ought 
to  bind  us,  and  will  apply  it  to  the  order  in  the  present  case. 
The  Chief  Justice  says  that  the  principle  of  all  the  ancient 
and  all  the  modem  cases  is  "  that  a  conviction  by  a  Magis* 
trate,  who  has  jurisdiction  over  the  subject-matter,  is,  if  no 
defects  appear  upon  the  face  of  it,  conclusive  evidence  of  the 
facts  stated  in  it/'  What  the  conviction  required,  even  after 
a  Statute  alleviating  the  difficulties  of  Justices,  is  to  be  found 
at  Chitty's  Oenerdl  Practice  of  the  Law  (II.  197.)  Among 
them  was  the  statement  of  the  evidence  as  nearly  as  possible 
in  the  words  of  the  witnesses,  and  Chitty  proceeds — "  If  the 
evidence  stated  upon  the  faoe  of  the  conviction  be  such,  that 
no  reasonable  person  could  draw  from  it  the  conclusion  of 
guilty,  then  the  conviction  would  be  invalid,  but  if  there  be 
any  evidence  that  might  upon  the  trial  of  an  action  have 
been  left  to  the  jury,  then  the  conclusion  of  guilty  drawn 
by  the  Justice  cannot  be  vacated  or  disturbed.'' 

Now  the  order  upon  its  face  does  not  find  that  these 
buildings  were  in  a  thoroughfiEire  or  public  place  at  all 
There  is  one  loose  expression  ''  that  there  were  obstructions  as 
well  as  temporaiy  huts  raised  against  the  pagoda  wails  in  the 
thoroughfare."  Even,however,this  loose  expression  isnotderiv<i> 
ed  from  evidence  but  from  inspection.  Where  the  evidence  is 
recited  there  is  a  great  deal  of  matter  about  sanitary  incon- 
veniences, diminishing  of  space,  &c.,  but  not  one  word  to  show 
that  the  buildings  were  upon  either  a  thoroughfare  or  a  pub* 
lie  place,  and  they  must  be  there  to  be  removed  from  them. 
If  the  evidence  had  been  set  out  in  the  conviction,  as  at  the 
time  of  Brittain  v.  Kinnavrd  a  long  course  of  judicial  deci"- 
sions,  unauthorized  by  any  Statute,  required,  this  would  have 
become  still  more  apparent. 

Ragunida  Bau,  one  of  the  witnesses,  upon  whose  state- 
ment the  order  professes  to  be  based,  and,  as  Kamam  for  10 
years,  presumably  the  person  best  acquainted  with  the  matter^ 
distinctly  says  that  the  place  upon  which  the  house  was 
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situated  is  not  a  public  road.    He,  of  course,  says  that  it  was     .  ^^2\'„ 
an  inconvenience  to  the  people  who  collected  in  what  was    J^^y  s,  22. 
the  pnbUc  road.  ^^^^f; 

The  3rd  witness,  one  of  the  pagoda  people,  says  that  it  — -"^^      — 
was  knocked  down  because  it  was  a  little  in  the  street,  and 
that  it  projected  10  or  12  feet  beyond  the  Goparam  on  the 
street  side. 

The  2nd  witness  says  that  it  projected  4  feet  beyond 
the  tower  and  was  an  obstruction  to  the  people. 

All  the  evidence  on  both  sides  shows  that  the  houses 
have  existed  for  some  years  and  that  there  were  buildings 
there  before.  It  is  probable  that  on  the  re-biulding  the  house 
was  a  little  extended  towards  the  street. 

Now  I  say  that  there  is  here  no  finding  of  the  fact 
necessary  to  give  jurisdiction,  and  that,  if  the  evidence  were 
incorporated,  there  is  nothing  for  a  judge  to  leave  to  the 
jury,  that  the  building  was  in  a  thoroughfeu^  or  public  place. 

The  evidence  of  the  3rd  witness  for  the  defence  is  a 
mere  particle  of  evidence,  so  far  as  his  assertion  goes,  but  he 
derives  his  opinion  from  its  being  10  or  12  feet  beyond  the 
Qoparam.  It  being  within  the  Goparam  would  be  very 
cogent  evidence  that  it  was  not  in  the  street^  but  its  project- 
ing 1 2  feet,  as  3rd  witness  says,  or  4  feet,  as  2nd  witness  for 
defendant  says,  beyond  it,  would  not  be  the  slightest  evidence 
that  it  was  upon  the  street. 

The  mere  assertion  of  3rd  witness,  worthless  as  it  is,  and 
contradicted  as  it  i&  by  the  principal  witness  for  the  defence, 
would  still  show  that  the  removal  of  the  whole  of  the 
house  was  unjustifiable  and  the  act  done  a  trespass  for  the 
excess.  I  adopt  without  hesitation  the  observation  of  Wight- 
man,  J.  (3  B.  &  S.  633)  "  There  is  some  difficulty  in  distin- 
guishing between  no  jurisdiction  and  excess  of  jurisdiction : 
as  soon  as  a  Justice  exceeds  his  jurisdiction  he  is  without 
jurisdiction."  I  come  to  the  conclusion  that  this  order,  with 
the  evidence  on  which  it  is  based,  is  absolutely  bad ;  that 
the  act  of  the  Deputy  Magistrate  was  without  jurisdiction  ; 
and  that  his  only  defence  to  this  action  is  the  plea,  if  sustain- 
able, that  he  in  good  faith  believed  that  he  had  jurisdiction. 
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18  f"!-  I  am  bound  to  observe  that  the  observations  of  the  CSvil 

April  17. 

May  s,  2sL  Judge,  as  to  the  conduct  of  the  Deputy  Uagistratcr  being 
^^'^^^;^  animated  by  motives  of  express  maJice  and  private  revenge 
o/>870.  are  not  justified  by  any  thing  in  the  evidence,  and  it  is  much 
to  be  regretted  that  he  should  have  made  such  observationa 
Up  to  this  point  I  have  never  entertained  the  least  doubt. 
The  act  of  the  defendant  was  clearly  without  jurisdiction. 
His  own  order  does  not  assert  it,  and  the  evidence  recited 
and  that  given  in  the  suit  show  conclusively  that  there  was 
none.  If  the  case,  therefore,  were  governed  by  English  law, 
it  would  be  a  trespass,  and  this  is  one  of  those  private  delicts 
in  which  the  externa)  act  itself,  without  any  reference  to  the 
consciousness  of  the  actor  that  he  was  committing  an  injury, 
gives  a  title  to  compensation.  There  is  another  class  to 
which  that  consciousness  is  essential  and  where  error  is  im- 
portant as  excluding  the  supposition  of  dolus.  The  demands 
arisipg  from  such  private  delicts  are,  in  English  law,  enforced 
by  actions  upon  the  case.  In  this  country,  however,  the 
matter  is  altered  by  the  enactment  of  Act  XVIII  of  1850, 
which,  adopting  Mr.  Baron  Parke's  second  but  rejected  con- 
struction of  the  older  statute  (See,  2  M.  H.  C.  K.  897  & 
3  Moo.  P.  C.  74),  within  certain  limits  protects  persons  acting 
judicially  against  the  consequences  of  acts  done  without 
jurisdiction.  To  render  the  defence  applicable  the  act  must 
have  been  done  judicially,  and  at  the  time  of  ordering  or 
doing  the  act  complained  of,  the  actor  must  have  believed 
that  he  bad  jurisdiction  to  do  or  order  it. 

If  we  were  to  apply  technical  strictness  to  the  language 
of  this  defence,  it  would  probably  not  raise  the  question,  for 
there  is  no  allegation  that,  at  the  time  of  miLking  the  order, 
he  in  good  faith  believed  himself  to  have  jurisdiction  to 
make  it.  The  same  reason,  however,  which  would,  if  it  had 
been  necessary  to  consider  the  point,  have  led  me  to  think 
the  action  maintainable,  although  the  absence  of  reasonable 
and  probable  cause  and  malice  is  not  alleged  in  the  plaint, 
lead  me  to  treat  the  defence  as  if  it  pleaded  the  Statute  and 
the  matters  necessary  to  excuse  according  to  its  provisiona 
It  will  be  seen  that  the  language  <^  the  Act  requires  the 
Court  to  opme  to  the  affirmative  conclusion  that  there  was 
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a  belief  and^  in  form  at  all  events,  seems  less  favorable  to  a  1871. 
defendant  than  the  law  in  actions  on  the  case,  in  which  the  m^s,  22. 
malua  animus  of  the  defendant  is  one  of  the  ingredients  of  ^^^^^  -1. 
the  plamtiff^s  case.  The  very  appeal  to  such  a  defence,  of  0/1 870. 
necessity  implies  a  legal  error  to  be  excused,  or  its  conse* 
quences  to  be  palliated  or  removed,  for  he  who  acts  in  pur- 
suance of  the  law  needs  no  defence  to  an  action.  The  de- 
fence depends  upon  the  existence  of  a  particular  state  of 
mind.  As  the  most  acute  introspection  will  often  fail  to 
satisfy  the  actor  himself  as  to  the  state  of  mind  which  pre- 
ceded and  was  the  motive  spring  of  a  particular  act,  it  is 
manifest  that,  as  in  so  many  other  cases  involving  the  most 
serious  consequences,  the  conclusion  of  a  human  tribunal 
upon  such  a  matter  will,  of  necessity,  be  liable  to  still  greater 
error.  Being  bound,  however,  to  come  to  a  conclusion,  it 
must  do  so  by  a  deduction  from  the  external  act,  together 
with  all  its  attendant  circumstances,  and  before  applying 
the  principles  which  I  conceive  to  govern  the  present  case^ 
I  will,  as  shortly  as  I  can,  discuss  the  idea  of  good  faith 
as  it  has  been  conceived  by  the  lawyers  who  have  gone 
before  us.  The  Romans  used  it  as  the  antithesis  of  fraud 
and  dolus.  ''  Fides  bona  contraria  est  fraudi  et  dolo.*'  He 
was  a  buyer  in  good  faith  who  was  ignorant  that  the  thing 
was  another's,  or  thought  that  the  seller  had  a  right  to  sell 
(C.  109  de  v.  s.)  (So  Lord  Stowell,  2  Dod.  389). 

The  plea  of  bon&  fide  purchase  for  valuable  considera^ 
tion  without  notice  is  an  example  in  English  law.  The 
words  "without  notice"  are  perhaps  redundant,  for  the 
notice  has  been  held  sufficient  evidence  of  mobUb  fidea  to 
justify  the  practical  repeal  of  an  Act  of  Parliament  {Le 
Neve  V.  Le  Neve). 

The  inference  of  malice  is  in  civil  cases  a  question  of  fact, 
and  the  mere  absence  of  reasonable  and  probable  cause  for 
an  act  does  not  justify  the  concluding  as  matter  of  law  that 
the  act  is  malicious  (See  Bromage  v.  Proaaer,  4  B.  and  C^ 
266 ;  MUduU  v.  JwJcMie,  5  B.  and  Ad.  688).  In  this 
latter  case,  that  eminent  lawyer,  Taunton,  J.,  admitted  hi^ 
error  in  laying  down  the  contrary.    The  caaes  upon  certain 
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1871-       acts,  requiring  notice  of  action  if  a  man  has  acted  in  pursuance 

May  8, 22.    of  certain  Acts  of  Parliament,  are  remarkably  conflicting.  One 

Nf»>embtt  27.  ^f  ^^Ach  Huohes  V.  Bucldand  (15  M.  &  W.  356)  is 

Rt  A»  Iwo.  llo 

O/1870.  the  principal,  requires  that  the  belief  must  not  only  be  an 
honest  belief,  but  must  be  based  upon  reasonable  grounds. 
Another  group,  of  which  Booih  v.  CUve  (10  C.  B,  827),  and 
Read  v.  Coker  (13  C.  B.  850)  are  the  principal  [See  too  Her- 
onann  v.  Seneschal,  13C.B.  N.  S.  392;  Roberta  y.OrduMrd,  2  H. 
&  C.  769J  and  Chamberlain  v.  King,  L.  R.  6  C.  P.  474,  de- 
cides that  there  must  be  an  honest  belief  and  some  facts  upon 
which  it  is  to  rest,  but  that  the  belief  need  not  be  reasonable. 
This  case  has  got  rid  again  of  the  apparent  conflict  of  Leete 
V.  Hart  (L.  R.  3  C.  P.  322)  with  this  latter  group  of  cases, 
and  the  doctrine  at  present  prevailing  is  that  there  may  be 
an  honest  belief  without  reasonable  grounds  for  it.  In  giv* 
ing  j  udgment  in  the  former  case  (5  M.  H.  C.  R.  345)  I  assumed 
this  as  the  law,  and  simply  asked  myself  as  a  judge  of  fact 
whether  I  thought  that  he  believed  in  good  faith,  although 
altogether  without  reason,  and  I  considered  that  he  did.  If 
I  had  expanded  my  judgment  on  the  point,  I  should  have 
said  that  his  course  of  conduct  was  that  of  a  man  quite 
certain  of  his  law,  proud  of  his  authorities,  which  were  really 
irrelevant,  rather  courting  an  examination  of  his  proceedings^ 
and  so  certain  of  them  that  he  did  not  hesitate  to  flaunt 
them  in  the  face  of  the  Courts  which  were  seeking  to  ques- 
tion them.  Admitting  as  I  do  that  the  nature  and  character 
of  the  blunder  are  elements  in  determining  whether  there 
was  a  belief  in  good  fskith,  the  fetct  that  the  Civil  Judge,  who 
had  himself  been  for  many  years  a  Magistrate,  propounded 
the  same  legal  blunder  in  even  a  balder  and  broader  form, 
would  have  prevented  me  from  coming  to  the  conclusion 
that  it  was  impossible  for  a  man  honestly  to  believe  in 
tlie  existence  of  a  jurisdiction  of  which  the  absence  was 
patent  when  the  legal  meanings  of  "  thoroughfare,"  **  pub* 
lie  place,"  and  ''nuisance"  were  understood.  No  instruc- 
tion on  this  matter  can  be  derived  from  the  definition 
of  belief  in  good  faith  contained  in  the  Penal  Code.  The 
precepts  of  penal  law,  as  of  all  branches  of  public  law, 
are  more  stringent  than  those  of  private.  It  is  manifertly 
the  duty  of  the  citizen,  not  only  not  to  infringe  it,  but  not 
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to  evade  the  mental  eflfort  necessary,  and  which  he  is  bound     a}^\^ 
to  use,  for  seeing  that  the  fSsu^ts  which  are  to  constitute  an    May  s,  29. 
exception  really  exist.    Actions  for  malicious  prosecution  J^^  J^     ' 
are  another  example  that  the  emotion  of  mind  called  malice,      of  IS70. 
dolua,  or  Tualafdes,  is  something  different  from  the  absence 
of  reasonable  and  probable  cause.    This  is  peculiarly  con* 
spicuous,  for  by  a  course  of  English  decisions,  the  existence 
of  reasonable  and  probable  cause  is  a  question  of  law  for  the 
judge,  while  the  malice  is  for  the  jury  and,  therefore,  a  ques* 
tion  of  fact  (see  Lister  v.  Prettyman,  L.  K  4  H.  L.  521). 

It  seems  to  me  that  these  are  the  principles  to  be  appli- 
ed to  the  present  defence.  The  act  may  be  unreasonable^ 
marked  by  rashness,  but  it  may  still  have  been  done  under 
an  error  consistent  with  good  faith.  The  error  may  consist 
in  mistaking  the  import  of  a  legal  rule — a  pure  error  of  law  ; 
a  mistaking  of  the  facts — a  pure  error  of  fact ;,  or  a  wrongful 
Bubsumption  of  the  facts  to  the  rule — sometimes  the  one  and 
sometimes  the  other. 

The  course  of  reasoning  &a  which  the  defendant  proceed* 
ed  isy — *'  The  land  on  which  the  bouse  stands  belongs  to  the 
pagoda,  therefore  the  occupation  of  it  is  &  wrong.  The  effect 
of  that  wrong  is  to  deprive  a  large  number  of  people  of  a  free 
space  which  they  would  have,  if  it  were  removed.  The  de- 
priving them  of  that  free  space  is  an  annoyance  to  them  and 
being  an  annoyance  to  a  large  number  it  is  a  nuisance."  The 
defects  of  the  reasoning  are,  of  course,  patent. 

There  was  no  obstruction,  unless  it  was  already  a  public 
place  or  a  thoroughfare,  and  the  thing  itself  was  not  in  its^ 
nature  a  nuisance.  Either  would  have  justified,  but  the 
result  was  arrived  at  by  w^i^JTig  in  the  miiml  a  portion  of  each, 
and  each  was  without  one  of  the  essentials.  To  a  mind  ac- 
customed to  logical  or  jural  analysis,  the  fallacy  is  patent, 
but  I  am  satisfied  that  this  defendant  thought  the  fallacious. 
reasoning  quite  inexpugpable.  I  quite  agree  that  there  is  a 
negligence  from  which  bad  faith  ought  generally  to  be  in- 
ferred (6  M.  EL  C.  K  88)  and  that  it  must  generally  be  in* 
ferred  where  there  is  gross  negligence  (lata  culpa).  "  Lata 
"culpa  est  nimia   negligentia,  i.  e.,  non  intelligere  quod 

58 
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Awizi"     '*  ODanes  intelligunt."    Now  the  measure  of  intelligence  must 
May  s,%2.    be  settled,  and  when  we  find  in  a  case  of  precisely  the  same 

-R'A  No  lid  ^^^^^^^^  ^^^^  *  Magistrate  (then  accidentally  a  Judge),  of 
ofisio.  many  more  years'  experience  than  this  defendant,  was  mis- 
led by  precisely  the  same  process  of  reasoning,  it  seems  to 
me  impossible  to  say  that  the  error  arises  from  a  negligence 
so  great  as  to  justify  the  drawing  of  that  inference.  I  am 
satisfied  that  the  error  actually  existed  ;  that  so  far  as  the 
belief  in  his  jurisdiction  is  concerned,  he  acted  in  good  faith  ; 
*  and  being  so  satisfied,  on  his  conduct  as  a  whole,  I  am  of 

opinion  that  the  decrees  below  must  be  reversed,  but  that 
there  should  be  no  costs. 

It  would  have  been  more  easy  to  have  given  reasons  for 
a  contrary  conclusion,  if  my  mind  had  been  able  to  reach  it. 
The  case  was  one  upon  this  point  of  very  great  difficulty, 
and  has  been  repeatedly  discussed  before  our  minds  could 
be  brought  to  a  satisfactory  conclusion.  An  inference  of 
this  sort  depends  upon  the  impression  made  by  a  number 
of  minute  points  which  it  is  difficult  to  formulate,  while  to 
lay  down  broadly  that  wherever  there  is  not  what  a  Court 
regards  as  reasonable  ground  for  an  error,  there  cannot  be 
good  faith,  is  a  much  easier  process,  but  not  in  my  judgment 
consistent  with  the  law. 

Such  an  apparently  objective  standard  would  really  be 
as  purely  subjective,  and  with  less  reason  than  one  which 
takes  into  account  the  quality  of  mind  of  the  particular  actor. 
A  blunder  on  a  point  of  law  which  would  be  inconceivable 
to  an  Eldon  has  often  been  committed  by  persons  in  as  high 
place.  The  true  principle,  in  my  judgment,  is  to  treat  each 
case  on  its  own  circumstances.  If  the  blunder  is  very  gross, 
there  will  be  a  very  strong  ground  for  saying  that  the  de- 
fence is  not  made  out,  but  still  there  may  be  grounds,  on  a 
view  of  the  conduct  of  the  blunderer,  for  saying  that  although 
the  blunder  is  very  gross  it  was  unquestionably  fallen  into 
by  an  error  in  good  faith.  Such  a  defence,  I  need  not  say, 
would  hardly  avail  any  future  Magistrate  who  undertakes 
to  improve  the  communications  or  the  health  of  cities  by 
acts  such  as  those  in  question  in  this  case. 
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special  Appeal  No.  460  of  1871. 

Nabasimma  Cha'ria'b  and  11  oihers^Special  Appellants. 
Sbi'  Kristna  Tata  Cha'ria'b Spl.  Respondents. 

The  plamtififs,  members  of  the  Tengalai  sect  of  Brahminsy  sued  the 
defendants,  the  trustees  of  a  temple  at  Oonjeveram,  for  the  recovery  of 
the  money  value  of  certain  holy  cakes  which  they  alleged  they  were 
entitled  to  receive  from  the  defendants  for  commencing  the  recital  of  a 
Sanscrit  verse  and  reading  a  certain  Tamil  chant,  which  offices  they 
(plaintiifs)  had  the  hereditary  right  of  performing  in  the  said  temple. 
The  Munsif  decreed  in  favor  of  some  of  the  plaintiffs.  The  defendants 
appealed.  The  Civil  Judge  dismissed  the  suit,  on  the  ground  that  the 
question  incidentally  involved  was  one  of  a  religious  character.  Heldf 
that  the  Civil  Judge  was  wrong  ;  that  the  claim  was  for  a  specific  pecuni- 
ary benefit,  to  which  plaintiffs  declared  themselves  entitled  on  condition 
of  reciting  certain  hymns  ;  and  that,  undoubtedly,  the  right  to  such 
benefits  is  a  question  which  the  Courts  are  boimd  to  entert^n. 

fTHIS  was  a  Special  Appeal  against  the  decision  of  E.  B.       1871. 
-^     Foord,  tho  Civil  Judge  of  ^Chingleputi  in  Regular  Ap-  s,  j,  jvb.  460 
peak  Noa  77  and  84  of  1869,  reversing  the  decree  of  the  — ^f^^'^- 
Court  of  the  District  Munsif  of  Trivell6r  in  Original  Suit 
No.  66  of  1865. 

The  facts  sufficiently  appear  in  the  following  judgment 
of  the  Civil  Judge. 

''  The  plaintLSs,  93  in  number,  who  are  members  of  the 
Tengalai  sect  of  Brahmins,  sued  the  defendants,  who  are 
trustees  of  the  temple  of  Sri  Ddvarijasami  at  Conjeveram, 
for  the  recovery  of  Rs.  167-3-8,  being  the  money  value  of 
certain  holy  cakes  which  they  alleged  they  were  entitled 
to  receive  from  the  defendants  for  commencing  the  recital 
of  a  Sanscrit  verse  called  "  Sri  Shailadiyapatram"  and 
reading  the  Tamil  chant  called  "  Prabandum,"  which  offices 
they  had  the  hereditary  right  of  performing  in  the  said 
temple. 

The  defendants  pleaded  that  the  plaintiffs  had  no  right 
to  commence  the  recital  of  the  said  verse  and  chant,  and  had 
therefore  no  claim  to  receive  the  holy  cakes  in  question. 
They  further  pleaded  that  as  the  suit  was  of  a  purely  reli- 
gious nature,  the  Munsif  s  Court  had  no  juiisdiction  in  the 
matter. 

(a)  ^Present ;— Morgan,  C,  J.  and  HoUowaj,  J. 
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1871.  The  District  Munsif  waa  of  opinion  that  the  1st,  2nd, 

s!a!'i^.  460  ^^^y  5th,  9th,  24th,  28th,  38th,  46th,  76th,  and  79th  plaintiffs 
— ^f  ^^'^^*     were  entitled  to  perform  the  duties  in  question,  and  awarded 

them  Bs.  57-5-9  in  satisfaction  of  their  claim.    He  disallowed 

the  claim  of  the  remaining  plaintiffs. 

Both  parties  appealed  against  this  decision.  The  plain- 
tiffs on  the  ground  that  they  were  all  equally  entitled  to 
recover  the  whole  amount  claimed,  and  the  2nd  defendant 
because  the  Munsif  decided  against  the  evidence. 

At  the  hearing,  the  2nd  defendant's  pleader  urged  that 
the  suit  was  not  cognizable  by  the  Civil  Court,  as  it  relates 
to  matters  of  religious  ceremonial,  and  he  cites  Regulat 
Appeal  No.  12  of  1862  (I  M.  H.  C,  R.  301)  in  support  of  his 
argument. 

The  plaintiff's  pleader  argues  that  the  Civil  Courts  have 
jurisdiction  in  the  case,  and  cites  Special  Appeal  No,  619  of 
1868  (4  M.  H.  C.  R.  349). 

On  referring  to  the  reports  of  the  above  suits,  I  am  of 
opinion  that  the  former  decision  is  applicable  to  the  present 
case. 

In  order  to  find  the  plaintiffs  entitled  to  the  sum  claim- 
ed as  the  money  value  of  the  holy  cakes  which  they  say 
the  defendants  are  bound  to  give  them,  I  must  decide  that 
the  plaintiffs  have  the  right  of  commencing  the  recital  of  the 
verse  and  chant  for  which  the  said  cakes  are  given,  that  is, 
I  must  adjudicate  a  question  of  religious  ceremonial  and 
devotional  observance  in  a  Hindu  temple.  This  seems  to 
me  to  be  a  matter  relating  to  the  internal  economy  and 
mauagement  of  the  temple  which  the  Civil  Courts  cannot 
take  cognizance  of. 

Being,  therefore,  of  opinion  that  the  subject-matter  of 
this  suit  is  not  of  such  a  nature  as  to  entitle  the  plaintiffs 
to  maintain  a  civil  suit,  I  shall  reverse  the  decision  of  the 
District  Munsif,  and  dismiss  the  suit  with  all  costs/' 

The  plaintiffs  who  had  been  successful  in  the  Munsif  s 
Court  preferred  a  special  appeal  against  the  decree  of  the 
Civil  Judge,  upon  the  ground,  among  others,  that  the  Civil 
Courts  had  jurisdiction  to  entertain  the  suit. 
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Pdrthasdradhi  A'yyangdr  and  JSdma  Bau  for  the  spe-  j^^^^  ^^ 
cial  appellants,  the  Ist,  4th,  5th,  7th,  11th,  24th,  37th,  38th,  &  a.  No.  46q 
39th,  44th  and  51st  plaintiffs,  and  3rd  plaintirs  legal  re-      ^^^^^^' 
presentative. 

The  C!ourt  delivered  the  following 

Judgment  : — In  this  case  the  Civil  Judge  has  dismissed 
the  suit  on  the  ground  that  the'  question  incidentally  in« 
volved  is  one  of  a  religious  character.  We  are  wholly  un- 
able to  see  how  this  view  can  be  sustained.  The  claim  is 
for  a  specific  pecuniary  benefit  to  which  plaintifis  declare 
themselves  entitled  on  condition  of  reciting  certain  hymns. 

There  can  exist  no  doubt  that  the  right  to  such  bene- 
fits is  a  question  which  the  Courts  are  bound  to  entertain, 
and  cannot  cease  to  be  such  a  question  because  claimed  on 
account  of  some  service  connected  with  religion. 

If  to  determine  the  right  to  such  pecuniary  benefit,  it 
becomes  necessary  to  determine,  incidentally,  the  right  to 
perform  certain  religious  services,  we  know  of  no  principle 
which  would  exonerate  the  Court  from  considering  and  de- 
ciding the.  point.  In  so  deciding  we  conceive  that  we  do  not 
touch  any  of  the  cases  which  have  been  referred  to.  With 
these  observations  we  reverse  the  decree  of  the  Civil  Judge 
and  remand  the  case  for  decision  on  the  merits. 

Suit  remanded. 
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Appellate  ^artsRitrtton.  {a) 

Special  Appeal  No.  275  of  1871. 

SherifSaib Special  AppeUarU. 

U'sanabi'bi  Amma'l  and  another... Special Mespondents. 

Suit  by  a  Muhammadan  female  against  her  husband  for  mainte- 
nance. Defendant  pleaded  that  he  had  divorced  the  plaintiff  on  the  8th 
January  1 862.  Both  the  Lower  Courts  found  that  no  divorce  had  taken 
place  upon  the  following  facts: — Defendant  went  to  Trichinopoly,  leaving 
nis  wife  at  Tinnevelly.  While  at  Trichinopoly  he  received  letteis  from 
Tiunevelly  informing  him  that  his  wife  was  leading  an  immoral  life. 
He  thereupon  went  ^fore  the  Town  K^i  of  Trichinop61y,  made  a  writ- 
ten declaration  in  the  shape  of  a  letter  to  plaintiff  to  the  effect  that  he 
had  divorced  her,  and  repeated  the  divorce  three  times  ntccesHvely  before 
the  Town  Kdzi  of  Trichinopoly.  Defendant  directed  also  that  the  letter 
of  divorce  should  be  sent  to  the  plaintiff,  but  there  was  no  evidence  of  her 
having  received  it  Beid,  upon  Special  Appeal,  that  it  was  dear  upon 
the  authorities  that  there  had  been  a  valid  oivorce.  The  compressing  the 
expression  of  the  intention  into  one  sentence  seems,  on  the  authorities, 
not  to  affect  the  legality  of  the  repudiation,  although  some  doctors  con* 
sider  the  process  immoraL 

1 871 .      rpHIS  was  a  special  appeal  against  the  decision  of  T.  V. 

s.  A.  J^o,  275  Ponnus4mi  Pillai,    the   Acting  Additional  Principal 

^^^^7^'    .  Sadr  Amin  of  Tinnevelly,  in  Regular  Appeal  No.  386  of 

1868,  modifying  the  decree  of  the  Court  of  the  District  Mun- 

sif  of  Tinnevelly  in  Original  Suit  No.  186  of  1867. 

The  suit  was  brought  by  1st  plaintiff  against'  her  hus- 
band, the  defendant,  to  recover  Rupees  500,  being  arrears  of 

maintenance  for  five  years  due  to  her  and  her  unmarried 
daughter,  the  2nd  plaintiff  (a  minor),  and  to  establish  their 
right  to  maintenance  in  future  at  the  rate  of  Rupees  214  per 
annum,  as  well  as  for  possession  of  a  house  valued  at  Rupees 
86. 

Defendant  pleaded  that  1st  plaintiff  had  been  divorced 
by  him  on  the  8th  January  1862 ;  that  he  was  not  the  &ther 
of  the  2nd  plaintiff;  and  that  they  were,  therefore,  not  enti- 
tled to  maintenance.    The  parties  were  Muhammadans. 

The  Munsif  found  that  there  was  no  legal  divorce  be- 
tween Ist  plaintiff  and  defendant,  and  gave  judgment  for 
plaintiff  for  the  house,  and  for  Rupees  480,  arrears  of  mainte- 
nance, and  for  a  future  maintenance  at  the  rate  of  Rupees  60 
per  annum  to  1st  plaintiff  till  a  legal  divorce  might  take 
W    Present ;— HoUoway  and  Kiudcrsley,  J.  J. 
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place,  and  Rupees  36  to  2nd  plaintiff  till  she  should  be  mar-       1871. 
ried  and  removed  by  her  husband  to  his  house.  '5  a.{No.2U 

The  defendant  appealed.    The  Principal  Sadr  Amin,  in  — ^ '- — 

modifying  the  original  decree,  delivered  a  judgment  from 
which  the  following  passages  are  taken  : — 

"  The  parties  to  this  suit  are  Muhammadans,  and  the 
questions  for  determination,  therefore,  are,  1st,  whether  1st 
plaintiff  has  been  legally  divorced  by  defendant,  and  2nd, 
whether  defendant  is  not  the  fistther  of  the  2nd  plaintiff. 

^  The  defendant  affirms  that  he  married  1st  plaintiff  in 
the  month  of  August  1860,  and  discovering  her  infidelity 
towards  him  some  four  months  after  marriage,  took  her  away 
from  the  town  to  a  village  which  belonged  to  him,  and  lived 
there  with  her  for  some  months,  when  1st  plaintiff  insisted 
upon  going  back  to  the  town  to  see  her  mother,  notwith- 
standing his  repeated  advice  not  to  do  so ;  that  he  accord- 
ingly sent  her  away  to  her  mother's  house,  and  sometime 
afterwards  went  to  Trichinopoly  to  get  himself  re-married, 
where  he  received  several  letters  from  his  relatives  and 
friends  at  Tinnevelly,  informing  him  that  1st  plaintiff  has 
resumed  her  bad  conduct;  that  he  immediately  appeared 
befoire  the  Town  Kazi  of  Trichinopoly,  and  made  a  written 
declaration  before  him  that  he  had  divorced  1st  plaintiff, 
and  got  that  declaration  to  be  sent  to  her  by  the  said  Kazi 
on  the  8th  January  1862  through  the  Kazi  of  the  town  of 
Tinnevelly,  and  that  1st  plaintiff  is  not,  therefore,  entitled  to 
maintenance. 

"  Unchastity  does  not  appear  to  be  a  ground  for  divorce 
in  Muhammadan  law.  The  law  authorizes  a  husband  to 
divorce  his  wife  without  any  misbehaviour  on  her  part,  and 
without  assigning  any  cause,  but  it  says  to  render  a  divorce 
complete,  *^  it  must  be  repeated  three  times,  and  between 
each  time  the  period  of  one  month  must  have  intervened, 
and  in  the  interval  he  may  take  her  back  either  in  an  ex- 
pressed or  implied  manner"  (Macnaghten's  Muhammadan 
Law,  3rd  edition,  page  60). 

"  Here  the  statement  of  the  defendant  and  the  evidence 
of  liis  3rd,  4th,  and  5th  witnesses  go  to  show  that  defendant 
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1871.        made  a  written  declaration  in  the  shape  of  a  letter  addressed 

Xkeemier  18. 

B.  A.  No.  276  ^  ^^^  plaintiff,  that  he  had  divorced  her  and  repeated  the 

^f^^'^h divorce  three  times  sticceasi/vely  before  the  Town  E&d  of 

Trichinopoly,  and  got  the  letter  to  be  sent  to  1st  plaintiff, 
who  was  residing  at  Tinnevelly,  through  the  E&zi  of  that 
town,  on  the  8th  January  1862.  There  is  no  evidence  that 
Ist  plaintiff  received  the  letter,  or  that  the  contents  thereof 
were  communicated  to  her  in  any  way.  The  only  witness 
who  was  cited  by  defendant  to  prove  this  point  is  his  6th 
witness,  the  Tiimevelly  Town  E&zi,  and  he  affirms  that  he 
did  not  deliver  the  letter  to  Ist  plaintiff,  but  he  did  so  to  her 
sjuster's  husband,  her  3rd  witness,  and  this  witness  denies 
having  received  any  such  communication ;  but  granting  that 
the  declaration  above  alluded  to  must  have  reached  the  ears 
of  the  1st  plaintiff,  and  that  it  should  count  for  one  of  the 
three  repetitions  of  divorce  required  by  law,  it  remains  to 
see  whether  there  have  been  two  subsequent  repetitions,  as 
alleged  by  defendant  in  ooe  of  the  grounds  of  appeal,  to 
render  the  divorce  in  question  valid.  Defendant  contends 
that  the  expression  of  the  divorce  in  the  written  statement 
put  in  by  him  in  this  case  is  equivalent  to  the  second  repeti- 
tion, and  the  expression  of  the  same  thing  over  again  in  his 
petition  to  the  Lower  Courts  dated  5th  August  1868,  has 
answered  for  the  third  repetition ;  but  I  do  not  think  that 
the  expression  of  the  first  declaration  of  divorce,  how  often  it 
may  have  been  made  in  this  suit,  in  which  the  divorce  itself 
is  contested,  would  amount  to  anything  of  the  kind. 

Under  these  circumstances,  I  find  that  no  divorce  has  as 
yet  taken  place,  and  that  first  plaintiff  is  entitled  to  main- 
tenance.'* 

The  defendant  preferred  a  special  appeal  on  the  groimd 
that  the  divorce  was  a  valid  divorce  under  the  Muhanuna* 
dan  Law. 

ScharKeb  for  the  special  appellant,  the  defendant. 

Sanjiva  Bau  for  the  Ist  special  respondent,  thQ  Ist 
plaintiff. 

T  he  Court  delivered  the  following 
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Judgment  :— It  seems  dear  upon  the  authorities  that       1871.    *^ 
there  was  a  valid  divorce.    The  compressing  the  expression  s7a~~No~^s 
of  the  intention  into  one  sentence  seems,  on  the  authorities,      0/1871. 
not  to  affect  the  legality  of  the  repudiation,  although  some 
doctors  consider  the  process  immoral  (Baillie,  207).    In  the 
present  case,  every  presumption  exists  in  favor  of  the  regu- 
larity from  the  transaction  taking  place  before  the  qualified 
doctor  of  the  Muhammadan  law.   We  must  reverse  the  decree 
of  the  Lower  Courts.    There  will  be  no  costs  throughout. 


<f^nsmal  Sfunslliirtton.  (a) 

Original  Suit  Ko.  G8  of  1867. 

H.  H.  A'zi'M  U'nNissa  Be'gum 
against 
Clement  Dale,  Esq.,  Receiver  of  the  Carnatic  Property. 

Plaintiff,  the  Nicka  wife  of  the  late  Nawab  of  the  Carnatic,  sued  for 
a  declaration  of  her  absolute  title  to  certain  premises  (Nos.  1, 2, 3  and  4); 
for  possession  of- certain  other  premises  (Nos.  5  &  6) ;  for  delivery  to  her 
by  defendant  of  the  title  deeds  of  all  the  premises  except  No.  1  ;  and  for 
cancellation  and  delivery  up  of  a  Sheriffs  Bill  of  Sale  of  No.  1  in  favor 
of  T.  A.  ;  of  a  mortgage  of  Nos.  2,  5  <Ss  6  to  K.  &  Co. ;  of  a  mortgage  of  No. 
4  to  A.  A.  ;  and  of  all  assignments  by  T.  A.,  R.  &  Co.,  or  A.  A.  to  defend- 
ant.   She  claimed  this  relief  imdcr  an  alleged  gift  to  her  by  the  late 
Nawab  on  or  about  the  6th  January  1851.     Defendant  said  (and  it  was 
so  found)  as  to  Nos.  2,  5  and  6, — that  ho  had  never  had  anything  to  do 
with  the  said  premises  or  with  the  title-deeds  thereof.    As  to  the  other 
premises,  that  the  several  assignments  in  his  possession  were  made  to 
him  as  Receiver  of  the  Carnatic  property,  under  Act  XXX  of  1868,  but 
that  he  had  not  obtained  possession  of  the  said  premises  nor  of  any  of 
the  title  deeds  thereof,  except  the  Sheriff's  Bill  of  sale  of  the  29th  Novem- 
ber 1855.     Issues  were  settled  raising  the  following  questions. — Whether 
the  gift  was  made  as  alleged  ?   Whether,  if  so,  it  was  valid  against  credi- 
tors of,  or  subsequent  purchasers  for  valuable  consideration  from,  the 
donor  ?  Whether  the  gift  was  revocable — and  revoked  ?  Whether  defend- 
ant has,  or  ever  had,  possession  of  all  or  any  of  the  title  deedsof^Nos. 
2,  5  and  6  7  And  lastlv.  Whether  plaintiff's  claim  was  either  ^riSSlly  or  in 
part  barred  by  Act  XIV  of  1859  1    Held,  that  a  complete  gift  had  been 
made  and  not  revoked.    That  it  was  valid  against  the  creditors  of  the 
donor  and  also  (as  the  donor  and  donee  were  both  Muhammadans)  against 
subsequent  purchasers  for  valuable  consideration  from  the  donor.    But 
that  defendant  had  never  had  possession  of  the  title  deeds  of  Nos.  2, 5  & 
6,  so  that  the  suit  could  not  be  maintained  as  regards  them  ;  and  that  it 
was  barred,  as  to  Nos.  1,  3  and  4,  by  Sec.  I,  CI.  16  of  Act  XIV  of  1859. 

Under  Muhammadan  Law  **  in  the  instance  of  a  wife  who  may  give 

/  Si  house  to  her  husband  the  gift  will  be  good,  although  she  continue  to 

occupy  it  along  with  her  husband  and  keep  all  her  property  therein^ 

(o)  Present :— Bittleston,  J. 
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because  the  wife  and  her  pi^perty  are  both  in  the  legal  pooBeaaioa  of  the 
husband.  So  also,  it  has  been  held  by  some  that  if  a  father  transfer 
his  house  to  his  minor  son,  himself  continuing  to  occupy  it  and  to  keep 
his  property  therein,  the  gift  is  valid  ;  on  the  principle  that  the  &ther 
in  retaining  possession  is  acting  as  agent  for  his  son,  according  to  which 
doctrine  h&  possession  is  equivalent  to  that  of  his  son."  Beaaoa  re- 
quires that  the  same  principle  should  be  applied  to  the  case  of  a  gift 
by  husband  to  wife.  The  wife  may,  accordmg  to  Muhammadan  Law, 
hold  property  independent  of  her  husband,  and  as  a  husband  may  make 
a  vahd  gift  to  his  wife,  it  can  only  be  necessary  that  the  gift  should  be 
accompanied  with  such  a  change  of  possession  as  the  subject  is  capable 
of,  and  as  is  consistent  with  the  continuance  of  the  relation  of  husband 
and  wife. 

1868.       rpHE  relief  sought  for  by  the  plaintiff  was  a  dedaratioQ  of 

April' 15.  '  ^     her  absolute  right  and  title  to  the  following  premises. 

'^l\^%  ^s  (1)  Rushkairam,  or  Wood's  Garden,  on  the   Mount  Road, 

of  loo7.        ^    ' 

" Madras.     (2)  U'mdah  Bagh,  or  Maclean's  Garden,  ott  the 

Mount  Road.  (3)  Mahbiib  Bagh,  or  TnmbuU's  Garden,  in  the 
village  of  Adyar,  including  a  parcel  of  land  in  Mowbray's  Road. 
(4)  Ghaus  Bagh,  in  Nungumbaukum.  And  for  possession 
of  the  premises. — Farah  Bagh,  or  Dare's  House,  at  Ennore,  and 
Ahmed  Bagh,  or  Farren's  House,  at  the  Red  Hills. — ^The  deli- 
very to  her  by  the  defendant  of  the  title  deeds  of  all  the  pre- 
mises except  Rushkairam. — The  cancelment  and  ddivery  up 
to  her  of  the  Sheriff's  Bill  of  Sale  of  the  said  premises,  known 
i\&  Rushkairam  or  Wood's  Garden,  in  favor  of  one  Jifaiji 
Tiyab  Ali,  dated  November  27th,  lS55,and  of  a  document — 
purporting  to  be  a  mortgage  by  one  Ghulam  Muhammad 
Saib  to  Messrs.  .Ashton,  Richardson  and  Co.,  of  the  said 
several  premises  known  as  U'mdah  Bagh  or  Maclean's  Garden, 
Farah  Bagh  or  Ennore  Gard^is  and  of  the  Ahmed  Bagh  or 
Red  Hill  Gardens — bearing  date  the  1st  February  1833,  and 
of  another  document  purporting  to  be  a  mortgage  by  the 
i»ame  Ghulam  Muhanunad  Saib  to  one  Abdul  Ali  of  the 
premises  known  as  Ghaus  Bagh  and  bearing  date  the  7th 
September  1855,  and  of  all  assignments  executed  by  the 
baid  Jafarji  Tdyab  Ali,  Messrs  Ashton,  Richardson  and  Co., 
and  Abdul  Ali,  purporting  to  convey  to  the  defendant  any 
right  or  title  to  the  said  premises. — An  account  of  the 
rents  and  profits  which  the  Defendant  had  received,  or 
which,  but  for  his  wilful  default  and  negligence  he  might 
have  received,  in  respect  of  Farah  Bagh  and  Ahmed  Bftgb, 
—Costs  and  further  relief. 


H.  H.   A'zfM  U'NNISSA  BE'GDM  V,  CLEMENT  DALE.  457 

The  defendant  in  his  written  statement  said, — As  to       1868. 
Maclean's  Garden,  Dare's  House  and  Farren's  House,  that    AprUiL 
they  were  sold  by  the  Master  on  14th  January  1858  under  a  ^-  ^  {^f^  ^^ 

decree  at  suit  of  Messrs,  Richardson  aTid  Co.  v.  Gkulara 

MufiamTnad,  and  that  he  (defendant)  had  never  had  anything 
whatever  to  do  with  the  said  premises  or  any  part  thereof  or 
the  rents  or  profits  thereof  or  any  of  the  Title  deeds  relat- 
ing thereto. — As    to    TumbuU's  Garden,  that  on  the  1st 
October   1858  the  title  deeds  thereof  were  delivered    to 
defendant    by    Messrs.    Richardson    and  Co.,     claimantii 
against  the  Nawab's  Estate  under  Act  XXX  of  1858. — As  to 
Ghaus  Bagh,  that  on  the  7th  September  1855,  it  was,  by 
order  of  the  Nawab,  mortgaged  by  Ghulam  Muhammad  to 
one  Abdul  Ali,  who  afterwards  claimed  under  Act  XXX  of 
1858^  and  that  on  the  7th  September  1859,  Ghulam  Muham- 
mad and  Abdul  Ali  assigned  to  the  defendant,  the  title  deeds 
of  the  said  premises  having  been,  on  the  8th  September  1859, 
pursuant  to^  an  order  of  the  Supreme  Court,  delivered  to  the 
Defendant  by  the  Registrar  of  the  said  Court. — As  to  Wood's 
Garden,  that  it  was,  on  the  11th  January  1855,  assigned  by 
the  Nawab  to  Ghulam  Muhammad,  who  mortgaged  to  one 
T.  Sub&pati  Mudaliar  in  May  1855 :  that  in  November  1855  the 
interest  of  the  said  Ghulam  Muhammad  in  the  said  premises 
wafi  seized  and  sold  under  a  writ  of  fieri  facias  to  one  Jafarji 
T&yab  Ali  :   that  on  the   4th  September  1855    the  said 
T.  Sub&pati  Mudaliar  rc-conveyed  said  premises  to  Ghulam 
Muhammad:  that  the  said  J^arji  Tayab  Ali  afterwards 
claimed  under  Act  XXX  of  1858,  and  that  on  the  ISth  Sep- 
tember 1859  the  said  premises  were  conveyed  to  the  defend- 
ant by  the  said  T.  Subapati  Mudaliar,  Jdfarji  T4yab  Ali 
and  Ghulam  Muhammad ;  but  that  the  defendant  had  not 
obtained  possession  of  the  said  premises  nor  of  any  of  the 
title  deeds  thereof,  except  the  said  Sheriff's  Bill  of  Sale  of  the 
29th  November  1855. 

The  following  issues  were  settled : — 

1.  Whether  on  or  about  6th  January  1851  the  late  Na- 
wab of  the  Cavnatie  made  a  gift  in  writing  to  the  plaintiff  of 
the  six  gardens  in  the  plaint  mentioned ;  and  whether,  if  so, 
the  said  gift  was  valid  and  effectual  against  any  creditors  of 
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1868.       the  said  Nawab  or  airainst  subsequent  purchasers  from  him 
Aprii'iL     for  valuable  consideration  ? 

o/iscy.  2.    Whether  the  said  gift,  if  any,  was  revocable ;  and 

whether  it  was  afterwards  revoked  by  the  said  Nawab  ? 

3.  Whether  the  defendant  has  or  ever  had  possession 
of  the  title  deeds  of  the  said  three  gardens  (Macleans  Garden, 
Dare's  Garden,  and  Farren's  House)  or  of  any  or  either  of 
them  ? 

4.  Whether  the  claim  of  the  plaintiff  in  this  suit  is 
either  wholly  or  in  part  barred  by  the  provisions  of  A.ct 
XIV  of  1859. 

Mayne  and  Miller  for  the  plaintiff. 

O'Sullivan  for  the  defendant. 
^Aprii  16.  This  day  the  following  judgment  was  delivered  by 

BiTTLESTON,  J. — ^This  is  a  suit  relating  to  six  gardens. 

1.  Rushkairam,  or  Wood's  Garden,  on  the  Mount 
Road. 

2.  U'mdah  Bagh,  or  Maclean's  Garden,  also  on  the 
Mount  Road. 

3.  Mahbub  Bagh,  or  Tumbull's  Garden,  in  the  village 
of  Adyar,  but  including  6  grounds  and  274  J  square  feet  in 
Mowbray's  Road  (as  it  is  called  in  the  plaint). 

4.  Ghaus  Bagh,  in  Nungumbaukum. 

5.  Farah  Bagh  or  Dare's  House,  at  Ennore. 

6.  Ahmed  Bagh,  or  Fanen's  House,  at  the  Red  Hills. 
And  the  plaintiff's  prayer  is  for  a  declaration  of  her  absolute 
title  to  the  premises  1,  2, 3  and  4,  for  possession  of  premises  5 

.and  6,  for  delivery  to  her  by  the  defendant  of  the  title  deeds 
of  all  the  premises  excepting  No.  1,  and  for  the  cancellation 
and  delivery  to  her  of  a  Sherift*'s  Bill  of  Sale  of  No.  1  in  favor 
of  Jafarji  T&yab  Ali  and  of  a  mortgage  by  Ghulam  Muham- 
mad to  Messrs.  Richardson  of  Nos.  2, 5  and  6,  and  of  a  mortgage 
by  the  same  to  AbdM  Ali  of  No.  4,  as  well  as  all  assignments 
by  Tdyab  Ali,  Richardson  or  Abd(il  Ali  to  the  defendant 

She  prays  also  for  an  account  of  rents  which  defendant 
has,  or,  but  for  his  wilful  neglect  and  default,  might  have 
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received  in  respect  of  Nos.  5  and  6.   With  respect  to  three  of       18M. 

March  5,6,10^ 

these  gardens,  viz.,  2,  5 and 6, it  appeared  from  the  evidence     AprUi6. 

of  Qbulam  Muhammad,and  was  not  disputed, that  the  defend-  ^-  '5*.  ™  ^ 

ant  never  had  possession  of  them  or  of  the  title  deeds  relating  " 

to  them.     They  appear  to  have  been  sold  in  January  1 858, 

by  the  Master,  under  a  decree  of  the  late  Supreme  Court ;  and 

the  present  defendant  has  had  nothing    whatever  to  do 

with  these  gardens.     Further,  two  of  them,  Nos,  5  and  6,  of 

which  possession  is  prayed,  are  out  of  the  jurisdiction  of  this 

Court,  and  it  would,  therefore,  be  manifestly  improper  for  me 

in  this  suit  to  say  anything  whatever  about  them.     Mr. 

Mayne  said  that  as  the  issues  were  fmmed  so  as  to  include 

all  the  gardens,  all  the  questions  raised  ought  to  be  decided, 

and  that  the  Court  might  declare  the  title  as  to  all.    But  it 

is  not  necessary  to  give  a  finding  upon  any  issue  which  is 

not  necessary  for  the  determination  of  the  suit,  and  to  give 

a  declaration  of  plaintiffs  title  in  a  suit  brought  against  a 

defendant  who  has  nothing  to  do  with  the  property,  would 

be  to  create  a  very  bad  precedent. 

With  respect  to  No.  3,  TurnbuU's  Garden,  it  appears 
that  only  a  small  part  of  that  property  (i.  e.,  a  piece  of  road, 
stated  in  the  plaint  to  measure  G  groimds  and  274^  square 
feet  on  this  side  of  the  Adj'ar  river)  is  situate  within  the 
local  limits  of  this  Court's  jurisdiction,  and  a  suit  thei^fore 
for  possession  of  the  whole  or  chief  part  of  that  property 
could  certainly  not  be  maintained  in  this  Court. 

It  may  be  doubted  whether  a  suit  for  a  declaration  of 
title,  merely,  can  be  sustained  in  a  Court  which  could  not 
decree  possession  of  the  property,  if  the  plaintiff  required 
possession, — but  in  this  case  it  is  not  material  to  pursue  that 
question,  because  the  suit  would  be  maintainable  even  for 
possession  as  to  the  part  which  is  within  the  jurisdiction,  and 
the  case  is  the  same  as  to  both  parts,  and  indeed  substan- 
tially the  same  as  to  the  other  gardens  1  and  4  ;  and  the 
declaration  of  the  title  is  of  little  consequence  to  the  plaintiff, 
except  in  connection  with  the  prayer  for  delivery  of  title  deeds 
and  for  the  cancellation  of  the  mortgages  and  assignments  un- 
der which  the  defendant  claims.  Now,  the  plaintiff's  title  ta 
all  these  gardens  is  based  upon  an  alleged  gift  of  them  to  hec 
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n^   ^f^h  ,^  by  the  late  Nawab  of  the  Camatic,  on  or  about  the  6th 

April  Id.    Jaxraary  1851, — and  it  is  not  disputed  that  at  that  time  the 

0/1867.^^  Nawab  did  express  an  intention  of  giving  to  the  phiintiflT 

these  gardens ;  but  the  question  is,  wiiether  there  was  at  that 

time,  or  subsequently,  any  comi^ete  gift,  so  as  to  vest  the 

property  in  the  plaintiff 

'  The  effect  of  the  evidence  may  be  shortly  stated.    There 

is  the  direct  testimony  of  the  plaintiff  herself,  of  the  Diwan, 
and  of  his  son  GhAlamMuhammad,  as  to  the  absolute  nature  of 
the  gift,  and  this  testimony  is  supported  by  several  documents 
B 1  (dated  6tb  January  1851)  is  the  principal  document  It 
contains  (inter  alia)  the  proposal  of  the  Dlwan  to  H.  H.  that 
the  six  gaxd^iis  in  question  should  be  given  to  the  plaintiff 
and  six  others  to  Eair  U'nNissa  Begum,theSh4di  wife  of  the 
Nawab,  and  upon  it  is  written  by  the  Nawab  the  following 
order, "  I  have  made  a  slight  alteration  as  occurred  to  me  and 
sent  this  back  to  you;  if  you  think  it  proper,  let  this 
arrangement  be  carried  out,  so  that  each  may  be  put  in 
possession  of  what  is  allotted  to  her  on  the  holy  day  of 
D6zdabosim  Sharif 

In  pursuance  of  this  (Mrderof  the  Nawab,  the  Diwan,.on 
theOth January  185 l,8entthedocument,B2,tothe  khansaman 
or  steward  of  the  plaintiff,  and  this  document  contains  these 
words, — "  Have  the  gardens  below  specified  {the  six  in  ques- 
tion) transferred  to  the  palace  of  Azim  U'nNissa  Begum  on 
the  holy  12th  day  of  the  present  month,  and  see  that  the 
Darogahs  and  others  of  the  said  gardens  are  admitted  on  the 
establishment  of  the  said  palace.'^ 

The  language  of  both  these  documents  seems  to  me 
dearly  to  import  that  on  that  holy  twelfth  day  there  was 
to  be  a  complete  gift  and  transfer  of  possession  of  the  property 
in  question  to  the  pbuntiff ;  and  upon  the  further  evidence 
which  has  been  adduced,  it  is,  I  think,  impossible  to  avoid 
the  conclusion  that  there  was  such  a  transfer  of  possession. 

It  is  unnecessary  to  enter  upon  a  minute  examination 
of  all  the  evidence  on  this  subject  [His  Lordship  then 
shortly  re-capitulated  the   evidence  of  various   servants 
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as  to  iheir  receiving  their  pay  at  Wood's  Qarden  (plaintiff's       1^68. 
residence)    instead  of  at  Pater's  Garden  (vhere  I  n4yat     ApHi-JH. 
TJ'nNissa  had  lived)  and  that  this  change  began  about  the  ^'^^^'jf^ 
middle  of  January  1851.    He  continued — ]   There  is  also  a 
letter  of  the  Diwan,  dated  25th  June  1851  (H.  1),  addressed 
to  the  khansaman  of  the  plaintiff's  palace,  wherein  the 
Diwan  directs  him  to  inform  the  B^gum  Sahiba  that  whe* 
ther  the  money  was  paid  from  the  treasury  or  from  the 
palace  it  was  just  the  same,  but  for  the  present  there  was  no 
money  available  in  the  Treasury  ;  it  was,  therefore,  written 
that  it  should  be  paid  from  the  palace.     "  Besides  this  the 
amount  of  repairs  ought  to  be  paid  out  of  the  rent  of  the 
upstair  house,  which  is  sent  in  to  the  palace.'* 

Upon  the  face  of  this  letter  there  is  nothing  to  show  to 
what  property  it  refers,  but  if  the  Nawab's  letter  to  theDIwan, 
dated  on  the  29th  June  1851,  H.  3  (which,  though  only  a 
copy,  was  received  in  evidence  without  objection)  be  looked 
at,  it  appears  clearly  enough  that  it  was  the  Ennore  house 
which  was  referred  to,  and  that  Azim  U'nNissa  had  applied 
that  the  repairs  done  to  that  house  should  be  paid  for  from 
the  Treasury,  and  that  the  amount  should  be  taken  back 
afterwards,  either  from  the  rents  or  her  monthly  allowance : 
and  the  Nawab  naturally  adds  "  if  this  be  possible,  it  is  bet^ 
ter  to  act  in  conformity  with  what  she  has  written." 

If  I  understand  correctly  the  account  (Z)  which  has 
been  translated,  it  shows  that  that  was  afterwards  done,  and 
that  an  account  was  kept  of  money  advanced  from  the  Trea- 
sury to  Azim  U'nlSissa  for  disbursements  on  account  of  these 
gardens. 

But  if  the  letters  H.  1  and  H.  3  were  really  written  by 
the  Diwan  and  the  Nawab,  nothing  can  be  stronger  to  show 
that  the  property  alluded  to  was  regarded  by  them  both  as 
belonging  to  Azim  U'nNissa.  Again,  as  to  the  Ennore  house» 
there  is  the  Diwan's  letter  of  23rd  December  1851  (H.  2)  in 
which  he  writes  to  the  khansaman  of  the  palace  of  Azfm 
U'nNissa  B^gum  Saiba  in  these  terms,  '*  Mr.  Kenrick  offers 
to  occupy  the  upstair  house  of  Farah  Bagh  at  Ennore  for 
three  weeks,    I  hope,  therefore^  you  will  allow  him  to  live 
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1 868.       in  the  said  s^ardens  and  commuDicate  ihe  same  to  the  Daroeah 

^archb,6,l0.        ,     .,        %  *v.   *     i        » 

AjtHi  15.     and  others  of  that  place. 

of  1867.  There  is  also  among  the  duflers  of  the  plaintiff  the  ac- 

"  count  (Q.  3)  showing  in  detail  the  receipts  and  disbursements 

connected  with  the  repairs  of  Ahmed  Bagh  '*  attached  to  the 

palace  of  H.  H.  Azim  XJ'nNissa  B^gum  Sahiba  from  17th  July 

1851  to  14th  November  of  the  same  year." 

I  may  refer  also  to  the  documents  E.  3,  which  are  Ven- 
kata  Maistry's  receipts  of  Rupees  1,000  each,  on  account  of 
repairs  done  at  TurnbuU's  Gardens,  and  dated  respectively 
lOth  September  and  6th  October  1851,  in  one  of  which 
tlie  garden  is  described  as  attached  to  the  palace  of  H.  H. 
Azim  XJ'nNissa  Begum,  and  in  the  other  the  money  is  said  to 
be  received  from  the  palace  of  H.  H.  Azim  U  nNissa  Begum, 
'through  the  English  gentleman,  Ellis,  who  was,  I  suppose,  oc- 
cupying TurnbuU's  Garden  at  that  time  as  tenant.  Some  of  the 
documents  above  mentioned  refer  only  to  the  gardens  2, 5  and 
6 ;  but  as  the  gift,  if  made  at  all,  was  one  gift  at  the  same  time 
of  all  the  six  gardens,  the  evidence  of  subsequent  possession  of 
any  one  of  them  is  material  to  show  the  complete  and  absolute 
nature  of  thegift,and  many  of  the  documents  given  in  evidence 

•(as  the  document  Z  forexample)  relate  to  all  the  gardens.  No.  1. 

'Wood's  Garden,  is  the  place  where  the  plaintiff  was  living  at 
the  time  of  the  gift  and  where  she  has  lived  ever  since ;  and 
though  the  lady  herself  seems  to  have  been  somewhat  con- 
fused in  giving  her  evidence,  as  to  the  time  when  she  receiv- 
ed possession  of  all  these  gardens,  there  is  no  documentary 
evidence  of  any  title  in  her  prior  to  the  year  1851,  and  all 
the  documents  from  that  time  to  the  present,  whether  produc- 
ed from  the  palace  of  the  plaintiff,  or  from  the  Nawab's  records, 

'  are  uniform  and  consistent  in  their  description  of  these  gardens 
as  the  property  of  Azim  XJ'nNissa  B^gum«  But  it  is  said  that 
whatever  show  there  may  have  been  of  a  transfer  of  posses- 

,  sion,  the  subsequent  acts  of  ownership  by  the  Nawab  himself 

.  are  sufficient  to  prevent  the  inference  that  there  was  any 
perfect  gift.  The  Nawab,  no  doubt,  after  the  gift  continued 
to  live  with  the  plaintiff,  his  Nicka  wife,  as  he  had  done  be- 
fore, and  so  he  had  a  certain  possession  and  enjo}rmen t  of  what^ 
ever  belonged  to  her.    He  lived  at  Wood's  Garden  with  the 
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plaintiff,  and  he  accompanied  the  plaintiff  to  other  gardens,      Jjf?^g  *>. 
when  she  changed  her  residence  from  time  to  time.  So  it    Aprilii. 
appears  that  the  Circus  establishment  was  kept  up  in  Ma-  ^'J\^^'^  ^ 
clean's  garden  during  his  life.     But  this  is  not  enough 
to  invalidate  the  gift  according  to  Muhammadan  law^  as  was 
said  by  Sir  L.  Peel  in  Doe  d.  Mookeijee  v.  Bibw  Jeenut, 
F«dt  R  152, — "  It  would  be  absurd  to  suppose  the  necessity 
of  the  husband's  never  occupying  those  premises  which  he  has 
given  to  his  wife." 

The  case  of  a  gift  by  wife  to  husband  is  expressly  men- 
tioned as  an  exception  to  the  general  rule  that  a  gift  is  null 
and  void  if  the  donor  continues  to  exercLse  any  act  of  owners- 
ship  over  it.    (McNaghten,  p.  &1,  cL  9^) 

In  case  22  of  the  Precede'tita  of  Gifts  (p.  23)  it  is  said — 
''  In  books  of  Law  it  is  expressly  stated,  that,  if  a  person.  dis« 
pose  by  gift  of  a  house  to  another  and  continue  himself  to 
inhabit  it,  or  even  keep  some  part  of  his.  property  therein,, 
the  gift  is  void  from  the  circumstance  of  complete  delivery 
and  possession  not  having  been  established.  Except  in  the 
instance  of  a  wife  who  may  give  a  house  to  a  husband,  in 
wM^  case  the  gift  will  be  good,  although  she  continue  to 
occupy  it  along  with  her  husband,  and  keep  all  her  property 
therein ;  because  the  wife  and  her  property  are  both  in  the 
legal  possession  of  her  husband.  So  also  some  lawyers  have 
held  that  if  a  father  transfer  his  house  to  his  minor  son, 
himself  continuing  to  occupy  it  and  to  keep  his  property 
therein,  the  gift  is^  valid ;  oa  the  principle  that  the  father  in 
retaining  possession,  is  acting  as  agent  for  his  son»  according  to 
wbkh  doctrine  his  possession  is  equivalent  ta  that  of  his 
son."  Reason  requires  that  the  same  principle  should  be  ap- 
plied to  the  case  of  a  gift  by  husband  to  wife.  The  wife 
may,  according  to*  MiAammadan  law,  hold  property  inde- 
pend^it  of  her  husband,  and  as  a  husband  may  make  a  valid 
gift  to  his  wife,  it  can  only  be  necessary  that  the  gift  should 
be  accompanied  with  such  a  change  of  possession  as  the  sub- 
ject is  capable  of,  and  as  is  consistent  with  the  continuance 
of  the  relation  of  husband  and  wife  (See  case  cited  in 
App.  to  Mr.  Sloan's  Ed.  of  MacNaghten,  p.  410>  from  1  S.  D. 

A.  N.  W.  P.  199). 

60 
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1868.  But  t^liance  was  chiefly  placed  upon  the  use  which 

AprUxh,    the  Nawab  made  of  the  title  deeds  of  the  gardens  in  question 
^'of  1867^^  subsequently  to  the  gifi    It  appeals  that  the  titie  deeds  of 
'~'-  these  gardens  were  not  delivered  to  the  plaintiff  at  the  time 

of  the  alleged  gift,  and  that  she  has  never  had  in  her  posses- 
sion the  title  deeds  of  any  of  the  gardens,  excepting  No.  1, 
of  which  she  received  some  title  deed  about  the  7th  or  8th 
September  1&55. 

The  title  deeds  having  remained  with  the  Dlwan, 
were  subsequently,  by  order  of  the  Nawab,  mortgaged  through 
Ghulam  Muhammad  and  Salar  fd-Miilk  to  different  persons^ 
from  whom  money  was  obtained  for  the  Nawab's  use ;  and 
these  transactions  are  admitted  and  set  forth  in  the  plaint ; 
but  the  plaintiff's  case  is  that  they  took  place  without  her 
knowledge^  or  consent,  and  constituted  a  breach  of  trust  on 
the  part  of  the  Nawab.  In  this  allegation  the  plaintiff  her* 
self  is  supported  by  the  Diwan  and  Ohulam  Muhammad, 
both  of  whom  say  that  the  plaintiff  was^  by  the  Nawab's 
desire,  kept  in  ignorance  of  the  purpose  to  which  the  deeds 
were  applied.  And  the  Diwan  says  that  the  plaintiff  was 
frequently  asking  for  the  deeds,  and  was  put  off  by  promises 
that  they  would  be  sent  to  her. 

This,  too,  is  in  a  great  measure  borne  out  by  the  docu- 
ments. 

The  document  (N)  has  reference  to  a  mortgage  of  gold 
and  jewels,  not  of  title  deeds,  and  can  have  no  bearing  oa 
this  case,  except  as  showing  that  the  Nawab  did  on  one  occa- 
sion mortgage  for  his  own  purposes  some  property  of  Azim 
U'nNissa  without  her  knowledge.  But  the  document  0  shows 
that,  in  May  1852,  Azfm  U  nNissa  had  been  applying  for  soma 
title  deeds  and  that  the  Nawab  was  desirous  that  they  should 
be  handed  to  her.  It  is  a  letter  by  the  Nawab  to  the  Diwan, 
dated  30th  May  185  2,  and  in  these  terms,  "  Please  to  send  the 
grant  deeds  which  belong  to  Azim  U'nNissa  B^gum  together 
with  ihe  grant  deed  of  her  market,  if  the  money  that  was  bor- 
rowed through  your  means  has  been  fully  paid  off,  so  that 
they  may  be  delivered  to  her,  as  she  has  applied  for  them." 
Annexed  to  this  letter  is  a  memorandum  qf  the  same  date» 
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t 

stating  that  the  grant  deeds  of  A'zim  Bagh,  &c,  had  been       ^jjw. 

sent  to  the  Collector  of  Ohingleput,  in  consequence  of  a  dis-    AprU  15. 

pute  touching  the  land,  and  that  the  writer  would,  immedi-  ^-^^  /sgV^^ 

ately  on  the  receipt,  which  would  be  in  five  or  six  days, 

forward  the  same.    That  there  still  remained  part  of  the  debt 

raised  on  the  market  unpaid,  and  that  that  grant  deed  would 

also  be  forwarded  immediately  on  its  being  paid  off.     I  do 

not  find  any  evidence  as  to  the  handwriting  of  this  memo., 

and  it  does  not  appear  to  be  signed  by  any  one.    It  is  pro* 

bably  written  by  the  Diwan,  and  indeed  the  Nawab's  letter 

of  the  29th  June  1852  seems  to  allude  to  it  as  the  Diwan's, 

but  whether  that  be  so  or  not,  is  of  little  consequence :  the 

importance  of  these  documents  being  the  express  recognition 

which  they  contain  by  the  Nawab  and  his  Officers  of  the  right 

of  the  plaintiff  to  have  the  documents.    The  document  P, 

a  letter  by  the  Nawab  to  Salar  61-Miilk,dated29th  June  1852, 

though  it  avows  the  purpose  of  mortgaging  the  property  of 

his  B^gum  for  his  temporary  convenience,  contains  also  an 

Acknowledgment   of  their  title,  and  expresses  an  anxiety 

that  the  property  should  be  redeemed  as  speedily  as  possible. 

U,  another  letter  of  the  same  date  by  the  Nawab  to  Salar  xd" 

MiUk,  is  in  the  same  tone.    These  letters  indicate  to  me  that 

Salar  ul-Miklk  was  pressing  the  Nawab  to  get  the  title  deeds 

of  the  ladies  from  the  Dlwan,  that  they  might  be  used 

for  the  purpose  of  raising  money  on  them ;  and  that,  the 

Nawab  was  yielding  to  the  pressure,  but  with  reluctance^ 

and  with  expressions  of  anxiety  that  the  deeds  should  be 

redeemed  and  sent  to  the  ladies  as  soon  as  possible.    But 

by  far  the  strongest  piece  of  evidence  on  this  part  <^  the 

case  is  contained  in  the  document  Q.    It  is  dated  6th  August 

1853,  and  is  written  by  the  Nawab  to  Salar  liil-MiUk,  directing 

him  to  tell  the  gentlemen  of  the  Istufa,  in  answer  to  their 

letter,  that  he  (the  Nawab)  had  no  oljection  to  comply  with 

their  request  (pretty  clearly  a  request  that  some  title  deeds 

should  be  mortgaged),  but  Ba3ring  that  before  it  could  be 

done, — ^He  asked  them  two  or  three  questions,  thus — ''Firstly: 

several  of  the  docuntents  and  title  deeds  in  question  have 

been  heretofore  mortgaged  in  diflEerent  matters,  a  fact  well 

known  to  you,  and  perhaps  it  may  be  years  before  tbey  will 
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^?^-  ,^  be  redeemed ;  and  now,  if  the  other  title  deeds  be  pledged, 

JfarcA  5,0,10.  ,     . 

April  35.     only  a  dividend  would  be  paid  according  to  the  existing 
^'  /  1867^^  arrangements  in  satisfaction  of  this  debt,  and  so  it  is  not 
'  known  when  they  would  be  redeemed.    jPAey  belong  to  others 

— ^that  is,  to  Azim  TJ'nNissa  B^gum  and  D&lhan  B^gum. 
If  these  title  deeds  should  all  be  redeemed  aad  delivered  to 
them,  it  would  be  well  and  good.  If  otherwise,  they  would 
tell  that  for  my  own  business  I  had  ruined  their  property, 
and  it  is  -evident  that  after  me  no  one  would  help  them  in 
this  respect."  The  evidence  of  Ghulam  Muhammad  shows 
clearly  enough  the  transactions  to  which  the  Nawab  was 
alluding,  and  turning  to  the  entries  in  the  accounts,  we  find 
additional  confirmation  of  his  statements.  [His  Lordship 
then  referred  in  detail  to  these  entries  and  to  some  other 
documents  and  continued] 

From  the  language  used  by  the  Nawab  and  the  Diwan 
in  these  documents,  it  seems  to  me  impossible  to  draw  any 
other  conclusion  than  that  which  the  Diwan  in  his  evidence 
represents  as  the  fact,  viz.,  that  the  property  in  these  gardens, 
and  the  title  deeds,  were  considered  by  them  as  having  passed 
absolutely  to  the  plaintifi^^  aad  that  the  subsequent  mortgag- 
ing of  them  by  the  NawaVs  orders  was  a  wrong  done  to  her, 
and  was  kept  secret  from  ber.  It  appears,  therefore,  to  me, 
that  the  retention  and  use  of  the  title  deeds  by  the  Nawab  did 
not,  under  the  circumstances  ofthis  case,  amount  to  any  qualifi- 
cation of  the  absolute  nature  of  the  gift  to  the  plaintiff,  nor 
render  it  invalid  on  the  ground  that  the  thing  given  was  only 
partially  relinquished  by  the  donor. 

But  assuming  the  gift  to  have  been  perfect  and 
valid  at  the  date  of  it,  it  is  necessary  further  to  con- 
sider whether  it  is  valid  as  against  subsequent  creditors 
of  the  Nawab  and  subsequent  purchasers  for  valuable 
consideration,  for  the  drfendant  claims  to  hold  the  title 
deeds  in  his  possession  as  representing  ^editors  and  pur- 
chasers for  valuable  consideration.  It  appears  that  the 
documents  which  relate  to  Turnbull's  garden  were  deliver- 
ed to  the  defendant  by  Messrs.  Richardson,  on  their  filing  a 
claim  under  Act  XXX  of  1858,  and  these  deeds  had  been 
deposited  by  Ghulam  Muhammad  with  the  Messrs.  Richard- 
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son  to  secure  a  debt  due  to  them  by  the  Nawab.    The  plaint       18^8. 

Hratch  i)  A  1 A 

admits  that  the  claim  of  Messrs.  Richardson  was  paid  by  the '  April' \5. 
defendant  and  the  title  deeds  transferred  to  him ;  so  that  he  ^  5',^?i^^ 

0/  ^867. 

now  stands  in  the  shoes  of  the  original  creditors,  unless  Act " 

XXX  of  1838  operates  to  the  contrary,  a  point  to  be  after- 
wards considered.  The  title  deeds  of  Qhaus  Bagh  were 
received  from  Abdul  Ali,  to  whom  they  had  been  mortgaged 
on  the  7th  September  1855,  and  who  filed  a  claim  under 
Act  XXX  of  1S38,  and  obtained  pajrment  of  his  debt  from 
the  defendant.  One  condition  of  that  payment  was  that  a 
conveyance  of  Ghaus  Bagh  to  the  defendant  should  be 
executed  by  Abdul  Ali  and  Ghulam  Muhammad,  and  the 
document,  No.  2,  is  that  conveyance  It  contains  a  recital  of 
the  NawaVs  title  to  the  premises  in  September  1855,  but 
this  redtal  is,  of  course,  no  evidence  against  the  plaintiff;  and 
is  not,  perhaps,  of  much  weight  as  affecting  the  testimony 
of  Ghulam  Muhammad.  But  this  document  and  the  possession 
of  the  title  deeds,  at  all  events  purports  to  give,  and  was 
intended  to  give,  to  the  defendant,  any  right  which  Abdul 
Ali  had  as  a  creditor  of  the  Nawab. 

With  respect  to  Rushkairam,  the  plaintiff  does  not  ask 
for  the  title  deeds — She  is  satisfied  with  what  she  received 
in  September  1835  from  the  Diwan ;  but  she  seeks  to  get  rid 
of  the  Sheriff's  Bill  of  Sale  of  the  29th  November  1856  in 
favor  of  Jafarji  T&yab  Ali,  and  of  any  assignment  from  him 
to  the  defendant.  It  appears  by  the  documents  4  and  5, 
that  by  virtue  of  a  writ  of  execution  out  of  the  Supreme 
Court,  in  a  suit  by  Jf^arji  Tiyab  Ali  against  Intezzan  Khan 
and  Ghulam  Muhammad,  the  Sheriff  sold  to  the  said  Jafarji 
T&yab  Ali  the  right,  title  and  interest  of  Ghulam  Muham- 
mad in  the  premises  called  Rushkairam,  and  executed  to 
him  a  bill  of  sale  thereof  on  the  29th  November  1855 ;  but 
on  the  21st  November  1853,  a  notice  was  given  to  the 
Sheriff  (which  was  read  out  at  the  sale)  that  the  property 
belonged  to  the  plaintiff  and  that  she  wasin  possession  thereof  - 
and  of  the  title  deeds  relating  thereto ;  of  this  property, 
however,  (which  appears  to  be  leasehold)  there  is  also  a  con* 
veyance  to  the  defendant  (No.  3)  by  Ghulam  Muhammad 
and  JafaijI  Tayab  Ali,  reciting  the  title  of  the  Nawab — an 
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1868.       assignment  to  Ghulam  Muhammad  by  the  Nawab  in  January 

tijiri/'i5.  '  1855  (this,  of  oousse,  is  the  English  document  spoken  of  by 

^*  ^J  ^f:J^^  Ghulam  Muhammad,  as  to  which  he  said  that  he  did  not 

of  1867. 

know  what  had  become  of  it) — the  suit  by  Jafarjl  Tayab 

Ali  and  the  execution  and  bill  of  sale  by  the  Sheriff — 
and  that  the  debt  of  the  defendant  in  that  suit  was 
contracted  for  the  use  of  the  Nawab  (and  that  is  in  accord- 
ance with  Ghulam  Muhammad's  evidence) — a  claim  by 
Jafarjl  T&yab  Ali  under  the  Nawab's  Act  and  payment  to 
him  by  the  defendant  of  Rupees  33,034-10-5.  So  that  the 
defendant  has  in  him  whatever  passed  to  Ghulam  Muham- 
mad under  the  Nawab's  assignment,  and  whatever  passed  to 
Jafarjl  Tayab  Ali  under  the  Sheriff's  bill  of  sale.  But,  con- 
fessedly, the  assignment  to  Ghulam  Muhammad  was  merely 
to  enable  him  to  raise  money  for  the  Nawab ;  and  when  the 
money  which  was  borrowed  from  Subapati  had  been  paid  off 
and  the  title  deeds  handed  to  the  plaintiff,  the  assignment 
had  answered  its  purpose,  and  no  interest  certainly  remain- 
ed in  Gbidam  Muhammad.  Then  what  passed  to  Jafarjl 
TAyab  Ali  under  the  Sheriff's  bill  of  sale  was  only  the  title 
or  interest  of  Ghulam  Muhammad,  which  was  nothing,  and 
he  (Ja&rjl)  had  notice  of  the  plaintiff's  title  when  he  pur- 
chased. It  seems  to  me,  therefore,  that  the  plaintiff  would 
be  entitled  to  the  cancellation  and  delivery  up  of  the  Sheriff's 
bill  of  sale  and  conveyance.  No.  3,  subject  to  the  further  ques* 
tions  still  to  be  considered. 

First,  was  the  gift  to  the  plaintiff  altogether  void  as 
being  in  fraud  of  creditors  ?  I  will  asssume  that  according 
to  Muhammadan  law  it  might  be  impeached  on  that  ground, 
thouj^  the  mere  existence  of  debts  due  by  the  donor  at  the 
time  of  the  gift  would  not  be  sufficient  to  establish  such 
fraud  [See  p.  441  of  App.  to  Mr.  Sloan's  Ed.  of  Macnaghten, 
citing  a  case  from  Morris'  cases  S.  D.  A.  Bom.  YoL  II,  page 
103],  At  page  1S4  of  Fulton's  Reports,  Sir  L.  Peel,  in  the 
case  already  referred  to  says,  ^  There  is  no  evidence  before 
us  that  the  donor  (who  was  a  trader)  was  in  debt  at  the 
time  of  making  this  gift,  nor  is  there  any  evidence  to 
show  that  he  executed  it  in  contemplation  of  insolvency,  or 
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inth  a  view  to  defraud  creditora" — ^but  it  is  not  to  be  inferred        18»8. 

March  5|  6, 10. 

from  these  words  that  if  he  bad  been  shown  to  be  in  debt,  April  15. 
the  gift  would,  on  that  account,  have  been  held  invalid.  In  \?\^^j  ^ 
the  present  case,  the  donor  was  not  a  trader  but  a  Sovereign ' 
Prince;  and  though  it  is  proved  by  theDiwan,and  the  evidence 
otherwise  leads  to  the  inference  that  he  was  in  embarrassed 
circumstances,  and  the  recital  in  Act  XXX  of  1858  is  to  the 
same  effect :  yet,  he  had  no  doubt  large  resources,  and  the 
Government  were  administering  on  his  behalf  the  whole 
revenues  of  the  Carnatic  and  might  at  any  time  apply  those 
revenues  to  the  discharge  of  the  Nawab's  debts.  Further,  he 
was  not  liable  to  be  sued  as  an  ordinary  debtor  is.  In  mak- 
ing, therefore,  a  provision  for  his  wives  out  of  property 
inherited  by  him  from  his  mother,  I  cannot  say  that  there 
was  necessarily  involved  any  intention  to  defraud  his  credi- 
tors. I  think  that  this  would  be  so,  even  if  English  law 
were  applied  to  the  case,  on  behalf  of  any  English  creditors 
of  the  Kawab,  subsequent  to  the  date  of  the  gift,  for  the 
English  law  on  the  subject  is  this — I  use  the  words  of  L.  C. 
Westbury  in  the  case  of  Spirett  v.  WiUoxvSj  34  L.  J.  Ch.  367» 
**  There  is  some  inconsistency  in  the  decided  cases  on  the 
subject  of  conveyances  in  fraud  of  creditors ;  but  I  think  the 
following  conclusions  are  well  founded  If  the  debt  of  the 
creditor,  by  whom  the  voluntary  settlement  is  impeached, 
existed  at  the  date  of  the  settlement,  and  it  is  shown  that 
the  remedy  of  the  creditor  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether  the 
debtor  was  or  was  not  solvent  afber  miaking  the  settlement. 
But  if  a  voluntary  settlement  or  deed  of  gifl  be  impeached 
by  subsequent  creditors,  when  debts  had  not  been  contracted 
at  the  date  of  the  settlement,  then  it  is  necessary  to  show 
either  that  the  settlor  made  the  settlement  with  express 
intent  to  '*  delay,  hinder,  or  defraud  creditors,"  or  that  after 
the  settlement  the  settlor  had  no  sufficient  means  or  reason- 
able expectation  of  being  able  to  pay  his  then  existing 
^el)ts — ^that  is  to  say,  was  reduced  to  a  state  of  insolvency, 
in  which  case  the  law  infers  that  the  settlement  was  made 
with  intent  to  "  delay,  hinder,  or  defraud  creditors,''  and  is 
therefore  fraudulent  and  void." 
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,     ^®5^-  .*  Secondly, — Can  the  defendant,  so  far  as  he  derives  his 

April  Iff,     title  from  the  mortgagees  subsequent  to  the  gift,  defend 

^'0/  1887^^  himself  on  the  ground  that  they  were  purchasers  for  valuable 
consideration  without  Aotice  ?  I  think  it  must  be  taken  that 
the  defendant  himself  had  notice,  for  the  letter  to  the  Sheriff 
in  November  1855,  is  signed  Dale,  Boyson  and  Miller,  and  is 
cogent  evidence  that  the  defendant  knew,  in  fact,  of  the 
plaintiff's  title,  long  before  the  execution  of  any  conveyances 
to  him.  But  if  those  from  whom  the  defendant  was  a  pur- 
chaser were  themselves  purchaserswithout  notice,  the  defend- 
ant may  shelter  himself  under  those  purchases.  [See  Lord 
Kedesdale's  Ch.  Pleadings^  5tb  Ed.,  p.  323,  and  cases  cited 
in  the  notes  to  Le  Neve  v.  Le  Neve,  2  Wh.  and  Tudor  L.  C, 
pp.  36  &  37]. 

This  defence  is  peculiar  to  a  Court  of  Equity,  it  is  the 
creature  of  the  Court  of  Equity,  and  great  care  is  required  as 
to  the  admission  of  it  in  a  Court  which  combines  the  juris- 
diction of  a  Court  of  Law  and  a  Court  of  Equity,  and  the 
procedure  of  which  renders  it  necessary  to  administer  both 
law  and  equity  in  one  and  the  same  suit.  But  it  seems  to 
me  that  the  defence  is  admissible  in  this  Court  on  the 
Original  Side  whenever  and  so  far  as  the  relief  sought  for  is 
such  as  CO  aid  only  be  given  by  a  Court  of  Equity,  that 
is  ''  equitable  as  distinguished  from  legal  relief," — ^to  use  the 
words  of  L.  C  Westbury  in  PhUlipa  v.  PhilMps,  (31  L.  J.  Ch. 
326).  In  that  case,  this  defence  was  much  discussed  in  conse- 
qaenceof  a  decision  of  theMasterof  the  Rolls  in  TheAUy.  CfenL 
v.  WilkiiM  (17B©av.285-293).and  the  Lord  Chancellor,  though 
assenting  to  that  decision,  as  explained  in  a  subsequent  caseof 
Coli/er  V.  Firich  (19  Beav.  500  and  5  H.L.C.  905),  states  that  he 
does  not  agree  in  some  of  the  observations  attributedto  the  Mas- 
ter of  the  Rolls  in  the  Report.  And  he  mentions  three  classes  of 
cases  in  which  the  use  of  this  defence  is  most  familiar. — ^'Tirst^ 
where  an  application  is  made  to  the  auxiliary  jurisdiction  of 
the  Court  by  the  possessor  of  a  legal  title,  as  by  an  heir  at  law, 
which  was  the  case  of  Basset  v.  NoaivorHiy,  or  by  a  tenant 
for  life  for  the  delivery  of  title  deeds,  which  was  the  case 
<^  Wdllv/yn  v.  Lee,  and  the  defendant  pleads  he  is  a  bond 
fide  purchaser  for  valuable  consideration  without  notice,  the 
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defence  is  good,  and  the  reason  given  is  that  as  against  a       IJM. 
purchaser  for  valuable  consideration  without  notice,  the  Court     AprU  ifi. 
gives  no  assistance,  that  is  no  assistance  to  the  legal  title."      ^o/ 1 867.^ 

Now  this  suit,  so  far  as  it  prays  for  a  specific  delivery 
of  title  deeds,  and  a  cancellation  and  delivery  up  of  mort- 
gages and  assignments  casting  a  cloud  upon  .the  plaintiffs 
title,  is  a  suit  for  equitable  as  distinguished  from  legal  relief ; 
and  the  creditors  who  advanced  money  on  the^security  of  the 
title  deeds,  whether  they  obtained  a  legal  mortgage,  or  only 
an  equitable  mortgage  by  deposit  of  the  title  deeds,  would, 
I  think,  be  entitled  to  set  up  the  defence  of  purchase  for 
valuable  consideration  without  notice.  The  case  of  Joyce  v. 
De  Moleyna  (2  J.  &  L.  374)  is  an  express  authority  to  that 
effect,  following  Lord  Eldon's  j^decision  in  WaLlwyn  v. 
Lee  (9  Yes.  24).  In  Joyce  v.  De  Moleyna,  the  heir-at-law 
obtained  possession  of  title  deeds  relating  to  impropriate  tithes 
of  which  his  second  brother  under  their  father's  will  was 
tenant  for  life,  and  he  deposited  them  with  bankers  by  way 
of  equitable  mortgage  to  secure  a  loan.  In  a  suit  by  a  bond 
creditor  for  administration  of  the  father's  estate,  the  bill 
prayed  that  the  bankers  might  be  decreed  to  deliver  the  deeds. 
The  bankers  set  up  that  they  were  purchasers  for  valuable 
consideration  without  notice,  and  Lord  Chancellor  Sugden 
dismissed  the  bill  as  against  the  bankers  with  costs.  In  the 
course  of  his  judgment,  he  says, — ^"  Deeds  are  chattels ;  and 
where  no  adverse  claimant  interferes,  the  person  entitled  to 
the  estate  is  entitled  to  the  deeds.  But  the  person  who  has 
possession  of  the  deeds  may  deal  with  them  as  with  any 
other  chattels,  subject  to  the  rights  of  those  who  are  inter- 
ested in  them.  Here,  a  person  obtains  the  possession  of 
title  deeds,  having  no  title  tp  the  estate ;  another  person  ad- 
vances money.to  him  upon  the  security  of  a  deposit  of  the 
deeds.  The  rule,  therefore,  comes  into  operation  (for  it  ap- 
plies equally  to  real  estate  and  to  chattels)  that  if  a  man 
advance  money  bond  fide  and  without  notice  of  the  in&rmi- 
ty  of  the  title  of  the  seller,  he  will  be  protected  in  this  Court, 
and  the  parties  having  title  most  seek  relief  elsewhere." 

Other  cases  are  collected  in  the  notes  to  Baseet  v.  Nowxyr-i 
iky,  and  the  result  is  thus  stated  by  the  learned  editor,  Mr. 

CI 
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1868.        Tudor.—"  It  may,  therefore,  at  last  be  considered  as  settled 

AprUii.    '  ^b^t  a  person,  although  he  has  only  an  equitable  estate,  may 

^'  ^\^  ^  avail  himself  of  the  defence  that  he  is  a  purchaser  for  valuable 

0/1S67.  ... 

"  consideration  without  notice  even  against  a  person  having  a 

legal  title."  A  distinction,  however,  has  been  made  in  the  case 
of  a  legal  mortgagee,  who  is  held  entitled  to  an  ordinary  fore- 
closure decree  even  against  a  purchaser  for  valuable  considera- 
tion without  notice.  See  Colyer  v.  Finch  (5  H.  L.  C.  905), 
where  Lord  Cran  worth  observes  that  in  such  a  case  a  foreclo- 
sure is  not  relief  at  alL  The  mortgagee  who  seeks  foreclosure 
stands  in  such  a  position  to  the  mortgagor,  or  the  purchaser 
from  the  mortgagor  for  valuable  consideration  without  notice, 
that  that  purchaser  can  at  any  time  file  a  bill  to  redeem  the 
mortgage,  and  that  being  so,  it  would  be  most  unjust  if 
there  was  not  a  correlative  right  on  the  part  of  the  mortga- 
gee to  say  "you  shall  redeem  now  or  you  shall  never  redeem." 

The  case  to  which  Mr.  Mayne  referred  {Hunt  v.  SlmeSf 
30  L.  J.  Ch.  255),  is  an  example  of  the  application  of  the  rule, 
established  in  Colyer  v.  Finch,  that  a  legal  mortgagee  is  enti- 
tled to  an  ordinary  foreclosure  decree  even  against  a  purchaser 
for  valuable  consideration  without  notice ;  but  it  shows  also 
that  fraud,  or  gross  and  wilful  negligence  on  his  part  in 
leaving  the  title  deeds  with  the  mortgagor,  would  disentitle 
him  even  to  that  relie£  In  that  case,  the  plaintiff  had  put  fiiith 
in  the  assertions  of  his  own  solicitor  that  a  bundle  of  deeds 
handed  to  him  contained  all  the  deeds  relating  to  the  estate 
mortgaged,  and  in  so  doing  he  was  considered  not  guilty  of 
such  negligence  as  disentitled  him  to  a  decree  for  foreclosure 
against  a  subsequent  purchaser  without  notice.  But  the 
Lords  Justices  discharged  so  much  of  the  decree  of  the  Master 
of  the  Bolls  as  directed  the  subsequent  purchaser  to  deliver 
up  the  title  deeds  to  the  plaintiff. 

Similarly,  in  Hewitt  v.  Looaemore  (9  Hare,  449,  458 ; 
21 L.  J.  Ch.  69),  where  a  prior  equitable  mortgagee  by  deposit 
of  title  deeds  sued  for  foreclosure,  and  prayed  that  he  might 
have  priority  over  a  subsequent  legal  mortgagee,  the  Vice 
Chancellor  Turner  said, — "  The  law,  therefore,  as  I  collect  it 
from  the  authorities  stands  thus :  that  a  legal  mortgage  is  not 
to  be  postponed  to  a  prior  equitable  one  on  the  ground  of  not 
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having  got  in  the  title  deeds,  onleas  there  has  been  fraud,  or       1868. 
gross  and  wilful  negligence  on  the  part  of  the  legal  mort-    April  is. 
gagee,  and  that  the  Court  will  not  impute  such  fraud  or  ^'^j^^^^^ 
negligence  to  him,  if  there  has  been  a  bond  fide  enquiry  after 
the  deeds  and  a  reasonable  excuse  given  for  non-delivery  of 
them ;  but  that  the  Court  will  impute  fraud,  or  gross  and 
wilful  negligence  to  him^if  he  omit  aU  enquiry  as  to  the  deeds. 
I  am  of  opinion  that  there  is  much  principle  both  in  the  rule 
and  the  distinctions  upon  it.    When  this  Court  is  called  upon 
to  postpone  a  legal  mortgagee,  its  powers  are  invoked  to 
take  away  a  legal  right,  and  I   see  no  ground  which  can 
justify  it  in  doing  so,  except  firaud,  or  gross  and  wilful  negli- 
gence, which,  in  the  eye  of  this  Court,  amounts  to  fraud ;  and 
I  think,  that  in  transactions  of  sale  and  mortgage  of  estates, 
if  there  be  no  enquiry  as  to  the  title  deeds  which  constitute 
the  sole  evidence  of  the  title  to  such  property,  the  Court  is 
justified  in  assuming  that  the  purchaser  or  mortgagee  has 
abstained  £rom  making  the  enquiry,  from  a  suspicion  that 
his  title  would  be  affected  if  it  was  made,  and  is,  therefore, 
bound  to  impute  to  him  the  knowledge  which  the  enquiry, 
if  made,  would  have  imparted.     But,  I  think,  if  a  bond,  fide 
enquiry  is  made  and  a  reasonable  excuse  given,  there  is  no 
ground  for  imputing  the  suspicion  or  the  notice  which  is 
consequent  upon  it."    In  the  present  case,  I  think  the  evi- 
dence establishes  that  the  plaintiff  did  make  enquiry  con- 
cerning the  title  deeds,    and — bearing  in  mind  that  this 
transaction  was  not  one  of  sale  or  mortgage,  but  of  a  gift 
by  a  husband  to  his  wife — I  agree  with  Mr.  Mayne  that 
the  plaintiff  cannot  be  considered  as  having  disentitled 
herself  to  any  remedy  to  which  she  would  otherwise  be 
entitled,  on  account  of  negligence  on  her  part  in  leaving 
the  title    deeds  under  the    control    of  her   husband,  the 
Nawab, — ^but  upon  the  authorities  and  for  the  reasons  above 
assigned,  I  am  of  opinion  that  the  defendant  is  entitled  to 
say,  both  as  respects  Ghaus  Bagh  and  TumbuH's  garden 
(though  not  as  respects  Rashkairam),  that  he  derives   title 
from  purchasers  for  valuable  consideration  without  notice, 
and  that  neither  specific  delivery  of  the  title  deeds  nor  can- 
cellation of  the  mortgages  and  assignments  can  be  decreed 
against  him.    This^  however,  would  not  interfere  with  the 
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1868-       plaintiff's  right,  as  at  law,  to  an  altematiye  decree  either  far 
'  April  15.    delivery  of  the  title  deeds  or  for  the  payment  of  damages. 

0/1867.  Thirdly, — ^Independently  of  notice,  is  the  gift  to  the 

plaintiff  fraudulent  and  void  as  against  subsequent  pur- 
chasers for  value  ?  According  to  English  law,  I  take  it  to 
be  clear  that  it  would  be  so  by  virtue  of  the  Statute  27  Eliz. 
Chap.  lY,  to  the  extent  necessary  to  give  effect  to  the  con- 
veyance or  settlement  for  value.  See  BucMe  v.  MiteheU,  18  Yes. 
110,  and  other  cases  cited  in  the  notes  to  EUiaon  v.  EUiaon, 
1  Wh.  &  T.  L.  C.  233.  The  question,  therefore,  is  reduced 
to  this,  whether  the  Statute  of  Elizabeth  and  the  decisions 
thereon  are  applicable  to  this  case. 

That  statute  has  not,  so  far  as  lam  aware,  been  expressly 
extended  to  India,  nor  is  there  any  direct  decision  in  which 
it  has  been  held  applicable  to  this  country. 

In  Morton's  Cal.  Rep.  358,  there  is  a  aemhle  that  the 
statute  (which  is  in  pari  Tnaterid)  13  Eliz.  Cap.  V,  appears 
to  be  considered  as  extending  to  India ;  and  in  a  case  arising 
entirely  between  British  subjects,  other  than  Hindus  or 
Muhammadans,  I  am  disposed  to  think  that  in  accordance 
with  the  reasoning  in  Freeman  v.  Fairlie  (1  Moo.  I.  A.  305), 
and  the  Mayor  of  Lyons  v.  The  E.  L  C,  id.  p.  175,  the  Sta- 
tute 27  Eli^.  ought  also  to  be  so  considered. 

But  the  gift  in  this  case  was  by  a  Muhammadan  to  a 
Muhammadan,  and  any  question  as  to  its  validity  must^  I 
think,  be  decided  by  Muhammadan  Law.  It  is  true  that  the 
defendant  is  not  a  Muhammadan  but  an  European  British 
subject,  and  the  persons  from  whom  he  claims,  i.  e^  the 
Nawab's  creditors,  were  also  in  one  case,  viz.,  as  respects 
TumbuU's  garden,  not  Muhammadans  but  East  Indians  who 
would  be  governed  by  English  law :  but  this  cannot  affect 
the  plaintiff's  title.  The  provision  of  the  charter  of  the 
Supreme  Court  is  that  "  in  the  cases  of  Muhammadans  their 
inheritance  and  succession  to  lands,  rents  and  goods,  and 
all  matters  of  contract  and  dealing  between  party  and  party 
sball  be  determined  by  the  laws  and  usages  of  the  Muham- 
madans ;  and  when  one  of  the  parties  shall  be  a  Muhamma- 
dan by  the  laws  and  usages  of  the  defendant"  But  that 
does  not  mean  that  whenever  the  defendant  in  a  suit  is  an 
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Earopean  Britiah  subject,  no  law  bat  the  law  of  England       1868. 
shall  be  applied  to  ascertain  the  validity  of  any  past  trans-     Apru'ih, 
actions  which  may  be  brought  under  consideration  in  the  ^'  ?',^;^^ 

suit.    Its  only  effect,  as  I  apprehend,  is  this,  that  when  a 

dealing  takes  place  between  two  parties,  of  whom  one  only 
is  Muhammadan,  and  a  suit  is  brought  in  respect  of  that 
transaction,  the  dispute  between  those  parties  is  to  be  decid- 
ed according  to  the  law  of  the  defendant. 

The  transaction  on  which  the  plaintiff's  title  depends 
was,  however,  between  Mahammadans  only,  and  though  the 
donor  afterwards  dealt  with  persons  not  Muhammadans,  and 
not  subject  to  Muhammadan  law,  the  plaintiff  was  no  party 
to  any  such  dealing,  and  she  cannot,  by  the  NawaVs  acts,  be 
rendered  subject  (as  regards  her  property)  to  any  other  than 
the  Muhammadan  law. 

I  believe  I  have  now  disposed  of  all  the  questions  raised 
by  the  issues  in  this  case,  excepting  that  as  to  the  Law  of 
Limitation.  In  passing  Act  XIV  of  1859,  it  was  clearly  the 
intention  of  the  legislature  to  prescribe  the  period  of  limita- 
tion for  suits  of  every  description  ;  and  in  order  to  ascertain 
which  of  the  periods  is  applicable  to  any  particular  suit,  it 
is  in  the  first  place  necessary  to  consider  what  is  the 
substantial  object  of  the  suit.  In  the  present  case,  it  seems 
to  me  that  the  substantial  object  of  the  suit  as  to  all  but  the 
gardens  2,  5  and  6,  is  to  obtain  possession  of  the  title  deeds 
which  the  defendant  withholds  under  a  claim  adverse  to  the 
plaintiff's  right.  The  prayer  for  a  declaration  of  her  title,  and 
for  the  cancellation  of  the  documents  under  which  the  defend- 
ant claims,  is  ancillary  and  subordinate  to  the  substantial 
prayer  for  a  decree  ordering  the  defendant  to  deliver  possession 
of  the  title  deeds.  As  to  the  gardens  2, 5  and  6,  on  the  other 
hand,  the  suit  is  substantially  a  suit  for  possession  of  the 
immoveable  property,  and  the  prayer  for  a  declaration  of  title 
and  cancellation  of  documents  is  ancillary  to  the  prayer  for 
possession.  The  difference  between  the  two  cases  is  this,  as 
it  seems  to  me,  that  six  years  is  the  period  of  limitation  in 
the  former — 12  years  in  the  latter. 

As  regards  a  merely  declaratory  decree,  I  think  that  it 
cannot  be  considered  independently  of  the  purpose  for  which 
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1868.      the  declaration  is  made.    No  Court  would,  I  supposei  make 

April  16.    *  decree  declaring  the  plaintiflTs  title  merely  to  gratify  a 

0.  s.  No.  68  fancy  of  the  plaintiflf  for  such  a  decree.    If  the  plaintiff  be 

of  1867. 

out  of  possession  and  the  declaration  be  made  for  the  purpose 
of  enabling  him  to  obtain  possession  at  a  future  time  (as  in 
some  of  the  cases  decided  on  the  Appellate  side  of  the  Court ; 
as  to  which  I  am,  by  no  means,  satisfied  that  they  are  appli- 
cable on  the  Original  side)  the  suit  may,  perhaps,  be  said  to 
be  a  suit  for  the  recovery  of  immoveable  property,  or  of  an 
interest  in  immoveable  property,  but  when  the  plaintiff  is  in 
full  and  complete  possession  of  the  immoveable  property  and 
seeks  the  declaration  only  with  a  view  to  establish  a  right 
to  the  possession  of  title  deeds,  or  to  clear  away  some  cloud 
upon  the  title,  it  seems  to  me  that  the  suit  cannot  be  con- 
sidered Bfi  fiarlling  under  Sec.  I,  cL  12,  but  that  it  falls  under 
the  16th  clause  of  that  section,  giving  the  period  of  six  years. 
As  regards  a  suit  to  obtain  possession  of  title  deeds,  Mr. 
Mayne  admitted  that  such  a  suit  would  fsiSl  under  cL  16 
of  Section  I,  and  that  in  the  present  case,  as  it  appears 
clearly  upon  the  evidence  that  the  plain  tiff  was  madeacquaint- 
ed  with  the  facts  concerning  the  Nawab's  mortgage  of  these 
title  deeds  a  few  months  after  the  Nawab's  death,  which  took 
place  in  October  1855,  this  suit  would,  so  far,  be  barred  but 
for  the   operation  of  Sec.  2  of  the  Act    Again,  as  regards 
the  prayer  for  cancellation  of  documents,  whenever  that  is 
the  sole  object  of  the  suit  and  is  unconnected  with  any  claim 
of  the  plaintiff  for  possession  of  immoveable  property,  or  an 
interest  in  immoveable  property,  it  is  the  16th  and  not  the 
1 2th  clause  which  governs  the  case.    The  result  is  that,  in 
my  opinion,  this  suit  is  barred  by  the  Law  of  Limitation  so 
far  as  it  relates  to  the  gardens  of  Rushkairam,  Ghaus  Bagh 
and  TumbuU's  garden,  as  to  all  of  which  the  plaintiffs  case 
is  full,  complete  and  uninterrupted  possession  and  enjoyment 
from  January  1855  to  the  present  day ;  unless  the  2nd  Sec- 
tion applies  to  this  casa    That  section  provides  that  "  No 
suit  against  a  trustee  in  his  lifetime  and  no  suits  against  his 
representatives  for  the  purpose  of  following  in  their  hands 
the  specific  property  which  is  the  subject  of  the  trust,  shall 
be  barred  by  any  length  of  time."    As  respects  the  garden 
No.  1,  this  section  does  not  apply,  for,  as  to  that  garden,  this 
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is  not  a  suit  for  the  specific  property  the  subject  of  the  trust  j^^V^?'^  -^ 
But  as  to  gardens  3  and  4,  assuming  that  the  Nawab  held  the    April  i [k_ 
title  deeds  in  question  as  tru3t6e  for  the  plaintifi*,  is  this  a    ^'^f[^^^  ^® 
suit  against  the  Nawab's  representative  within  the  meaning 
of  the  section  ?    I  think  not.    In  my  opinion,  the  word 
*  representative*  means  the  person  who,  as  heir,  or  executor, 
or  administrator,  represents  the  estate  of  a  deceased  trustee ; 
and  who  has  received,  as  such  representative,  the  specific  pro- 
perty which  is  the  subject  of  the  trust. 

It  is  very  reasonable  that  no  lapse  of  time  should  be 
allowed  to  bar  a  suit  against  a  trustee  who  has  conmiitted 
a  breach  of  trust ;  and  even  after  his  death  if  the  property 
which  is  the  subject  of  the  trust  has  passed  into  the  hands 
of  his  representatives,  as  part  of  his  estate,  it  is  equally  rea- 
sonable that  the  cestui  que  trust  should,  after  any  lapse  of 
time,  be  permitted  to  recover  from  the  hands  of  the  repre- 
sentatives that  specific  property.     But  if  the  property  has 
been  sold  by  the  trustee  in  his  lifetime,  or  has  in  any  way  dis- 
appeared and  can  no  longer  be  traced,  and  the  suit  is  brought 
against  the  representatives  to  make  good  the  loss  out  of  the 
general  estate,  the  Legislature  has  thought  the  same  reason 
no  longer  applicable  and  has  provided  that  in  such  case  the 
proper  period  of  limitation  according  to  the  preceding  section 
should  be  computed  from  the  death  of  the  trustee. 

The  only  other  place  in  which  the  word  *  representative' 
is  used  in  this  Act  is  in  Section  11,  and  there  it  is  used  in 
the  same  sense  which  I  attribute  to  it  in  Sec.  2.  But 
Mr.  Mayne  relies  upon  the  efiect  of  Act  XXX  of  1838,  as 
giving  to  the  defendant  the  character  of  the  NawaVs  repre- 
sentative ;  and  no  doubt,  that  Act,  Section  4,  does  declare 
that  the  Receiver  shall  represent  the  estate  of  the  Nawab  in 
all  proceedings  relating  thereto  under  that  Act  or  otherwise, 
and  gives  him  full  powers  to  get  in  the  estate :  but  the  ques- 
tion is,  as  it  seems  to  me,  whether  the  defendant  holds  the 
title  deeds  of  these  gardens  simply  as  the  Nawab's  represen- 
tative, or  whether  he  has  not  an  independent  title  as  claiming 
under  purchasers  for  valuable  consideration.  In  the  latter 
case,  the  6th  Section  of  the  Limitation  Act  provides  that  the 
cause  of  action  shall  be  deemed  to  have  arisen  at  the  date  of 
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1868.       the  purchase.    Independently  of  Act  XXX  of  185S,  suppose 
Apru' 15.     the  case  of  a  deceased  trustee  having  firaudulenUy  mortgaged 
^  0/ 18W  ^^  '^^  ^^^^®  deeds  of  the  cestui  que  trust,  and  suppose  that  the 
executor  redeemed  the  title  deeds  from  the  mortgagee,  would 
the  case  £Edl  under  the  5th  Section  ?  Probably  not^  for  the 
executor  redeeming  out  of  the  estate  of  the  testator  would 
only  be  in  the  same  position  as  the  deceased  trustee  if  he 
had  redeemed  in  his  lifetime^  and  no  length  of  time  wiU  bar 
a  suit  against  the  trustee.    But  suppose  that  the  executor 
should,  out  of  his  own  funds,  or  out  of  funds  on  behalf  of 
another  person,  redeem  aud  take  a  transfer  of  the  mortgage, 
would  not  the  case  then  fall  under  the  &th  Section  ?  I  think 
it  would.    In  EUchie  v.  Stokea  (2  M.  H.  C.  R  263),  this  Court 
said  that  if  an  administrator  "  pays  debts  due  by  the  intestate 
out  of  his  own  money  in  due  course  of  administration,  he 
becomes  a  creditor  for  the  amount  so  paid  and  may  retain 
assets  to  pay  himself."  And,  if  asmortgagecreditorythenaspur- 
chaser  for  value  at  all  events,  it  is  clear,  he  is  entitled  to  stand 
in  the  place  of  the  creditors  he  has  paid.    It  seems  to  me  that 
the  Legislature  has  intended  to  draw  a  distinction  between  the 
cases  in  which  the  interests  of  third  parties  are  involved  and 
those  in  which  the  only  parties  are  the  trustee,  or  the  repre- 
sentatives of  his  estate,  on  the  one  side,  and  the  cestui  que 
trust  or  his  representatives  on  the  other.    Now,  Act  ^^^  of 
1858  contains  a  very  special  set  of  enactments.     It  appoints 
an  officer  for  collecting  the  property  of  the  Nawab  and  pro- 
vides a  machinery  for  the  administration  of  the  estate,  as 
well  as  a  summary  method  of  ascertaining  the  amounts  due 
to  creditors,  it  provides  for  the  payment  of  the  debts  out  of 
the  property,  and  it  requires  the  K  I.  Co.  to  make  good  any 
deficiency.    Under  this  Act,  no  order  for  the  general  adminis- 
tration of  the  estate  has  ever  been  applied  for,  and  no  ac- 
count of  the  estate  has  ever  been  taken ;  but  numerous  credi- 
tors have  availed  themselves  of  the  summary  procedure 
under  Sec.  14.  Claims  have  been  investigated  and  orders  made 
for  payment,  and  (as  required  by  the  Act)  mortgages  and 
securities  have  been  given  up  to  the  Receiver.    Supposing 
that  an  order  should  be  made  under  Sec.  8  for  an  adminis- 
tration of  the  estate,  one  of  the  declared  purposes  of  the 
Act  is  to  protect  bondjide  creditors  of  the  Nawab  from  the 
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effect  of  conveyances  executed  by  the  Nawab  under  such  „  \®^^-  ,^, 
<nicumstances  as  rendered  them  void  against  such  creditors,  AprUis. 
and  the  enactment  to  cany  out  that  purpose  is  in  Sec.  11  j^'igeV^ 
that  if  thera  shall  appear  good  reason  to  believe  that  any 
instrument  executed  by  the  Nawab  in  his  lifetime  was  exe- 
cuted under  circumstances  which  rendered  it  void  as  against 
creditors,  the  Court  may  order  the  person  claiming  under  it 
to  establish  his  claim ;  and  in  default  of  compliance  may  de- 
clare the  same  void  as  against  creditors,  and  order  the  pro- 
perty thereby  conveyed  to  be  delivered  to  the  Receiver. 
But  before  any  such  order  is  made  numerous  creditors  have 
been  paid  by  the  Receiver,  who  holds  their  securities.  Does  - 
not  the  Receiver  also  to  some  extent  represent  the  Govern- 
ment (by  which  he  is  appointed  and  to  which  he  gives 
security)  and,  as  the  (Jovemment  has  a  pecuniary  interest 
in  the  estate,  is  he  not  entitled,  as  representing  the  Govern- 
ment, to  stand  in  the  shoes  of  the  creditors  whom  he  has 
paid  off  for  the  purpose  of  protecting  that  estate  from  claims, 
such  as  are  referred  to  in  Sec.  11  ?  It  seems  to  me  that 
that  must  be  so.  No  provision  is  expressly  made  in  the 
Act  as  to  the  payment  or  delivery  over  to  the  Government 
by  the  Receiver  of  any  property  remaining  in  his  hands 
after  payment  of  the  debts,  but  the  recital  of  the  willingness 
of  the  East  India  Company  to  allow  the  whole  property  of 
the  Nawab  (after  appropriating  to  the  payment  of  debts  such 
portion  as  is  liable  to  the  payment  thereof)  to  be  applied 
towards  making  provision  for  his  family  and  dependents, 
imports  that  the  company  would  make  that  provision ;  for 
the  words  can  hardly  refer  to  a  decree  of  the  Court  in  an 
administration  suit,  which  certainly  would  not  provide  for 
dependents. 

In  point  of  fact,  the  Receiver  has  taken  care  to  get  con- 
veyances to  himself  of  any  right  or  interest  which  the  cre- 
ditors had  in  the  Nawab's  estate ;  and  this  proceeding  seems 
to  me  in  accordance  with  the  intention  of  the  Act.  Upon 
the  whole,  notwithstanding  the  words  of  Sec.  4  of  Act  XXX 
of  1858,  it  does  appear  to  me  that  the  Receiver  of  the  Car- 
natic  property  is  not  simpliciter  the  representative  of  the 
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iw^'       Nawab's  estate,  so  as  to  bring  this  case  idthin  Sec.  2  of  the 

Apru'iL    Limitation  Act^  but  that,  as  a  suit  against  the  NavaVs  cre^ 

^'  ^'i^;  ^^  ditors  whose  securities  have  been  transfeired  to  the  defend- 

ant  would  have  fallen  und^  Sec  5,  so  this  suit  falls  under 

that  section^  because  ^e  defendant  claims  under  them. 

Of  course,  no  such  case  as  this  was  contemplated  by  the 
framers  of  Act  XIY  of  1859,  and  it  is  not  without  hesitation 
that  I  have  arrived  at  a  conclusion  on  the  subject.  What 
has  principally  influenced  me  is  the  belief  that  Sec.  6  was 
intended  to  apply  to  cases  where  the  interests  of  third  par* 
ties  other  than  the  trustee  and  cestui  que  trust  were  affected 
by  the  suit;  and  that,  havingreference  to  the  provisions  of  Act 
XXX  of  1858,  this  is  a  case  of  that  kind 

The  suit,  therefore,  is,  I  think,  barred  by  the  Law  of 
Limitation  as  regards  the  gardens  1,  S  and  4,  and  it  cannot 
be  maintained  as  regards  the  gardens  2,  6  and  6,  because  the 
defendant  has  not,  nor  ever  had,  anything  to  do  with  them. 

Suit  dismissed  with  costs. 

Messrs.  Branson  and  Branson,  Attorneys  for  the  plain- 
tiff. 

Messrs.  Shaw  and  AUdritty  Attorneys  for  the  defendant 
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Praceedinga,  4th  Kovemher  1869.  (a) 

fpHE  following  case,  not  reportecl  at  the  time  of  the  deciflion,       ige9, 
-^     which  decides  a  frequently  recurring  question,  is  inserted  : —    November  4. 

CivU  MiscManeouB  Regular  Appeal  No.  142  of  1869. 

!Prabhalanadha  Pillay Petttumer. 

Ponnusawttiy  Chetty , CounUr-PeHHonen 

This  was  an  appeal  against  the  order  of  the  Civil  Court  of 
Tranquebar,  dated  5th  March  1869,  passed  on  Miscellaneous  Peti- 
tion No.  480  of  1869. 

The  Court  delivered  the  following  . 

JuDOMiMT  :-^We  are  of  opinion  that  the  Civil  Court  was  wrong 

in  allowing  to  the  plaintiff  interest 

JL  ^fi?  Zriy  giTrS    subsequent  to  the  date  of  the  decree. 

htm  by  tli«  decree  either  in     The  plaintiff  cannot   recover    mora 
expreaa  terma  or  by  neceaaary     ^,        .       ,      ,         .         x    v       v     av 
inference.    Whore  the  phdnt     than  is  clearly   given  to  him  by  the 

prayed  for  intereat  up  to  the  decree  either  in  express  terms  or  by 
date  of  the  auit  together  with  ««     j 

aubaequent   intereat   and  the     necessary  inference.    The  decree  pur- 

f:;:rfin^"^I?«J°wi^hliS  porta,  no  doubt,  to  be  an  award  u, 

prayer*  of  the  plaint.  Jffddt  accordance  with  the  prayer  of  the 
that  the  plaintifiP  waa  not  en-  i  .   ^    •  x        x 

titled  to  intereat  aubaequent  to  plaint,  and  m  the  plamt  interest  up 

the  date  of  the  decree.  ^  ^^^  date  of  the   suit  is  prayed  for 

together  with  8ul>8eqiient  interest,  but  this  latter  phrase  is  an  ambi*. 
guous  expression  which  would  be  fully  satisfied  by  giving  the 
plaintiff  interest  subsequent  to  the  date  of  the  suit  up  to 
the  date  of  the  decree,  and  that  this  is  all  that  is  given  by  the 
decree  is  clear  on  the  face  of  tha  decree  which  calculates  the  in- 
terest up  to  the  date  of  the  decree.  If  the  Civil  Court  intended 
to  give  also  interest  subsequent  to  the  date  of  the  decree  it  cer- 
tainly has  not  said  so,  and  the  reference  in  the  decree  to  the 
prayer  of  the  plaint  is  sufficiently  satisfied  by  what  is  given  in  the 

(a)    Present ;— lanes,  and  Collett,  J.  J. 


u  MADBAS  HIQH  COURT  BX7LIK€H}. 

1869.  decree.  We  are  not  disposed  to  give  a  plaintiff  anytliing  morer 
than  clearly  appears  from  the  decree  that  he  is  entitled  to,  and 
we  may  add  that  we  entirely  disapprove  of  the  loose  practice  of 
drawing  up  a  decree  \>y  a  refe^ncQ  to  tl^e  .plaiQt,.  The  decree 
itself  should  be  explicit  and  eaU  for  no  reference  to  «ny  othei' 
document. 

The  order  below  is  reversed  with  costjSJ, 


NoSr  10  JY^^  reading  a  letter,  dated  l«th  September  18f0,  from  tttf 

•  U     Magi^tTOte  of  Bellaiy,  referring  for  thq  Q<dere  of  the  High 

Court,  a  eommunication  received  from  the  Dc^ty  )|«gii(bnte» 

Th?  Iligh  Coiju^  made  the  toUbmv^ 

Ruling:— The    question  raised  is  whether^  when  a  Civil  oi 

Criminal  Court  sencls  a  case  for  in- 

When  a   Civil   or  Criminal     vestigation   to   a   Mamstntte    under" 
CourtsendBft  eaae  for  invest!-     «     ..        ,i-,     *  ,    ^Tt. 
taction  to  a  Magiatrat^  under     ^^^Wri  lil  of  the  Code  of  Criminal 

SecUon    171    of  the   Code^oi     PmoAdare.     fhaf      \[t,^^*^4^^    - 
Criminal  Procednre,  the  Magig-     *™w«Wi    tnat      Magistrate    is   at 

trate  to  whom  the  caf»  i«  aent    liberty  to  transfer  the  case'to  a  Maeis- 
mufit  himself  hold  the  investi-     x^^x         v    ^.     a    .     ,  .     "      , 
gatioB.  ve9iXe,  suDoxdinaie  to  him  under  Se^ 

tiw27»oftlieCode. 

The  High  Court  are  clearly  of  opinion  that  the  provision  of 
Section  273  is  taapplicable  in  such  a  case,  and  that  the  Magistrate 
to  whom  the  case  is  sent  must  hSmseK  hpld  the  investigation. 


Proceedhfga,  IQth  JIfavember  1870. 

Novml^  16.  IV^^  ^^'"^  *  ^®**^''  ^^^^  ^^  10*1^.  ^ct^^r  1870,  No.  S2 

^  tJ     fi-om  the'Acting  Session  Judge  of  Chittoor,  referring  for  the 

orders  of  the  High  Court,  under  Section  434  of  the  Code  of  Crimi- 
nal Procedure^  the  Proceedmgs  of  the  Acting  Head  Assistant 
Magistrate  of  North  Arcot  in  Case  No.  129  of  18?0,  as  contrary 
to  law, 
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The  High  Court  madie  thcf  following  ^  ^^ 

RuLiKO :— In  this  case  the  Acting  Head  Assistant  Magistrate  ^^''^^  ^^' 
The  priaoner  was  convicted    convicted    the    1st    prisoner    under 

Sat  2Sf?L^4"*b^^lS;l  Section  457  of  the  Penal  Code.  and. 

vIouBty  coDTicted  of  an  offence  finding  that  he  had  been  previouslxr 
ymnkhahle  under  Chapter  XVII  •  x  j     i^  ir  •  i.  i./ 

of  the   Code,  the    Magistrate  convicted  of  an   offence   punishable 

sentenced  him  to  four  yea«'  under  Chapter  XVH  of  the  Code,  sen- 

rigorous   imprisonment.  Beld, 

that  the  Magistrate  had  power  tenced  him  to  four  years'  rigorous 

to  pass  sentence  of  two  years*  ;«.-.«:-^«««^„4. 

imprisonment  only.  imppisonment 

In  the  Proceedings  of  the  High  Court,  dated  27th  April  1865, 
it  was  held  that  Section  75  of  the  Penal  Code  gives  no  authority 
to  a  Magistrate  to  award  imprisonment  beyond  his  ordinary  juris- 
dieiton,  and  that  the  only  Seotion  that  gives  Magistrates  poW« 
to  pass  ft  Mitencd  of  four  yean  is  Seotioii  46  of  the  Code  of  Crimi- 
nal Procddure.  Thd  present  ease  does  not  fall  within  that  provi- 
sion. The  sentence  of  four  ^ettrs  is  illegal  and  must  be  reduced 
to  two  years.  An  amended  Catendiar  must  be  submitted  to  the 
appellate  authority. 

FroceedUtgs,  2l8t  November  1870. 

T  JPON  reading  a  letter^  dated  22nd  October  1870,  from  the  Ses-  1870. 
\J  sion  Judge  of  Tellicherry,  forwaiding  for  the  orders  of  th^  jVwifm^r  21. 
High  Court  copies  of  correspondence  between  himself  and  the 
Joint  Magistrate;  and  also  a  letter,  dated  4th  November  1870^ 
from  the  same  Officer,  forwarding  the  records  in  Calendar  Case 
No.  17  of  1870  on  the  file  of  the  Joint  Magistrate  for  revision  as 
directed  in  the  Proceedings  of  the  High  Court,  dated  28th  Octo- 
t>erl870, 

The  High  Court  made  the  following 

Ruling  : — ^A  complaint  was  laid  against  one  Chatta  Sing,  a 

resident  in  Mysore,  for  conveying  sul- 

TheJointltagistrateofTelli-       ,       .     ,,     t>  -x*  v.  r^      -x  -xi.     x 

dieny  has-  no  Jurisdiekion  to    P^^  ^  ^^^  British  Temtoiy  without 

try  a  resident  of  Mysore  for     j^  license,  an  offence  pimishafcle  under 
criminal  acts  done m  Myifore.       ^      .       ^.^     ^    .       ^^,,^*,»    ^   -«^^ 

'  Section  23  of  Act  XXXI  of  I860. 

The  Joint  Magistrate  held  that  he  had  no  jurisdiction  over  the 
accused  person.  On  review  of  the  records  the  Session  Judge  re* 
corded  an  opinion  that  the  offence  was  cognizable  by  the  Magistrate, 
and  that  the  Mysore  territory  must  be  held  to  be  part  of  British 
India  within  the  meaning  of  Section  3  of  the  Criminal  Procedure 
Code, 
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yj^^  21  '^^^  ^^^^  ^"^  ^^  (Jlearljr  of  ojpinibn  that  the  Session  Judge 

' '  is  wrong  in  his  view  of  the  law.    That  Mysore  is  no  part  of  British 

India  was  expressly  decided  in  the  case  of  Beg.  v.  Waddtu,  reported 
at  2  ffigh  Court  Reports^  page  444.  The  accused  person  in 
the  present  case  being  a  resi4ent .  of  isi  foreign  territory  and  all  his 
^ts  having  been  done  there,  the  Joint  Magistrate  had  clearly  no 
jurisdiction  over  him* 


Proceedings,  iSth  November  1870. 

Navml^  28.  TP^^  reading  a  letter,  dated  the  12th  November  1870.  from 
tJ  the  Session  Judge  of  Calicut;  referring  for  the  oiders  of  the 
High  Court  under  Section  434  of  the  Code  of  Criminal  Procedure^ 
the  Proceedii^  of  the  Acting  Head  Assistant  Magistrate  of  Mi^ 
bar  in  the  case  oi'Tdnoor  'JSrUhna  Nair  v.  Tanoor  Karaehe» 
NaiTf  as  contrary  to  law, 

The  High  Court  made  the  following 

« 

RgLiNQ :— In  this  case  the  Head  Assistant  Magistrate  recorded 

A  Magi.l«ite,procaed?n«  ua.    P'-^o^edings  under  Section  318  of  the 

de?  Section  318  of  the  Code  of     Code  of  Criminal   Procedure    to  the 

Criminal  Procedure,  is  bound  co 

examine  any   witnesfles    ten-     effect   that   he    was   satisfied    that  a 

KSr.Tlolnl?'';^:^  breach  of  the  peace  was  likely  to 
■ion  of  the  land  in  dispute  be-    ensue,  and   called   on.  the  parties  to 

fore  passing  an  order.  x    •       xi.  •  x-  ±  ». 

put  in    theur  respectiTO    statements. 

On  a  perusal  of  the  statements  and  without  examining  any  wit- 
nesses, he  passed  an  order  under  Section  319,  for  attaching  the 
object  of  dispute  until  a  competent  Ciril  Court  shotild  have 
determined  the  rights  of  the  parties. 

The  Magistrate  was  bound  to  examine  any  witnesses  who 
were  tendered  in  support  of  the  respective  claims  to  actual  pos- 
session of  the  land  in  dispute  before  passing  an  order^  the  prereqni* 
site  of  which  was  that  he  could  not  ascertain  the  fact.  The  order 
of  the  Magistrate  must  be  set  aside,  and  he  must  be  directed  to 
proceed  in  due  course. 
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Proceedinga,  28ih  November  1870. 

UPON  reading  a  letter,  dated  the  16th  August  1870,  No,  407,       IWO. 
from  the  Officiating  Magistrate  of  Eristna  District,  referring * 

for  the  orders  of  the  ."High  Court  under  Section  434  of  the  Code 
of  Criminal  Procedure,  the  Proceedings  of  the  Ist  Class  Subordi- 
nate Magistrate  of  RepaUi  in  Case  No.  117  of  1870,  as  contrary 
to  lajBf . 

The  High  Court  made  the  following 

RuLiNO : — In  this  case  two  persons  were  convicted  by  the 

Subordinate  {Magistrate  imder  Sec- 
ofsl^MuSp.'irSS:'    t5oa  29  of  Act  XVIII  of  1869  for 

tial  ingredient  in  the  offence  executinc^  a  deed  of  jrifl  of  immoYC* 
dMcribed  by  Seotion  29  of  Aet       , ,        ^  ^  .       «.  .     x    x 

XVIII  of   1869.    Held,   that    &ble  property  on  an  insufficient  stamp 

the  donor  under  a  deed  insuffi-  ^^  sentenced  to  pay  a  fine  of  one 
oiently   ttamped  wm  properly  «,«,** 

convicted,  bat  that  the  donee  Rupee  each.  The  first  defendant  is 
Sf  fiteotToi!^'^  offence  under     ^y^^  ^^^^^^  ^^  ^^^^  defendant  the 

doneOi  under  the  deed. 

The  Magistrate  refers  the  case  on  the  ground  that  the  Subor- 
dinate Magistrate  should  have  levied  the  full  amount  payable  on 
the  document  in  addition  to  the  fine,  but  doubts  whether  the  con- 
viction is  sustainable,  the  Subordinate  Magistrate  having  found 
that  there  was  no  intention  to  evade  payment.  He  further  points 
out  that  Section  29  of  the  Act  can  have  no  reference  to  the  donee 
imder  a  deed  of  gift. 

The  High  Court  observe  that  Section  20  has  reference  only 
to  a  Civil  Court,  and  that  its  provisions  are  purely  fiscal  and  inap- 
plicable to  a  criminal  prosecution.  Intention  to  evade  payment 
is  not  an  essential  ingredient  in  the  offence  described  by  Section 
29.  The  conviction  of  the  first  defendant  is  therefore  sustainable. 
But  the  second  defendant^  the  donee,  was  not  liable  to  punishment 
under  Section  29  which  provides  only  for  any  person  making,  sign- 
ing or  executing  otherwise  than  as  a  witness.  The  conviction  of  the 
2nd  defendant  must  be  quashed  and  the  fine  levied  refunded. 


^n  ICABEAS  HIGH  COURT  BULIKQ& 

Proceedings,  iSth  NoveynJber  1870. 

,   iaro.  ^rp  . 

P'ovember  28.  X  HE  High  Court  made  the  following 

Obdbe  : — It  IB  ordered  by  the  fiigh  Conrt  of  Judi^tti^e  at 

Madras  that  the  Rule  of  Practice 

contoined  "fn  the  ProoeediD^    contaiiied  itt  the  Proceedinga  of  the 

of  the  late  S^r  Court,  dated    late  Sadr  Court,  dated  26th  August 
25th  Aiigu8t]823,   relative  to     ,oo«        .  ^* 

the  summoniDg  of  Public  OfA-    io23,  relative  to  the  Summoning  of 

.  The  Courts  must  in  future  be  guided, 
as  in  the  case,  of  other  witnesses,  by  the  proyisioas  of  the  Code  of 
Civil  Procedure.  .  Tn  fixing  the  time  for  the  attendance  of  a  public 
Officer  as  a  witness,  or  in  granting  the  indulgenoe  of  an  a^ioum- 
pient  for  that  purpose,  the  fullest  consideration  niust  be  |;iv0n  tQ 
the  exigencies  of  the  public  duties  of  the  Officer  flommcmed. 


Uf^ 


Proceedings,  let  Deeefmbtr  1870. 

1870.        TTPON  reading  a  letter,  dated  27th  October  1870,  from  the  Sea* 
^^^^^**^^        ^     sion  Judge  of  Guntoor,  requesting  permission  to  destroy  at 
the  end  of  each  Calendar  year  the  Calendars    and  Pvoceedinga 
received  from  the  Magistracy, 

The  High  Court  made  the  following 

OsDBiBr^Tfae  High  Court  observe  that  tire  Cde^artr  and 

Proeeedmgs  d  the  Magtoiraoy  which 

Cfeort  ehottld  be  retained  ia  the     ftot  properly  Speakiitt:  reeoitlil.     The 


i^fwoion  Court-  for  a  period  of        -  •     i        ..  <  *      ^ 

three  years,  afler  which  they     originals  which   are    retained  in  the' 

Ti^^^S^LVJT^^    ^^^^^   C«««   «r  the    onry 

offitsial  records.  But  them  is  reasMi 
to  believe  that  the  originals  are  fiwjuently  written  in  a  slovenly 
and  illegible  manner,  and  there  is  therefore  an  advantage  in  retain- 
ing the  duplicates  at  all  events  for  a  limited  period.  In  the  opinion 
of  the  High  Court  it  will  be  sufficient  to  fix  that  period  at  three 
years,  and  the  duplicates  can  then  be  destroyed  or  returned  to  the 
Magistrates'  offices    if  required. 


MAIXBAB  mau  COXTItT  BULtNOS*  Vil 

¥he   High  Court  take  this  oppcortmiiiy  of  ImpteMUBg  upoii       1870. 

the  Diatrict  mid  iDiyisioiial  Mfligistrates  that  it  is  a  part  ol  their 

duty  to  see  that  proper  Office  copies  of  Calendars  and  Proceedings 
are  kept  in  their  own  Office  and  in  those  of  the  Subordinate  Ua- 
gistracy.  The  importance  of  so  arranging  these  records  that  they 
t9sx  be  at  any  time  referred  to  camvot  be  oveivesiimated. 


m 

Proceedifngs,  6th  tkdember  1870. 

■ 

UPON  reading  a  letter,  dated  the  23rd   September  l8?0,  froin       18^0. 
the  Acting  Joint  Magistrate  in  charge  of  Salem  District,      *"^^  ^i 
teferring  for  the  orders  of  the  High  Court  under  Section  434  of 
the  Code  of  Criminal  Procedure,  the  Proceedings  of  the  Assistant 
Magistrate  ol  Salem  in  Case  No.  1  of  1870^  as  eoolsrary  to  law, 

^e  High  Court  made  the  lollowizig 

ftuuKO  :-^In  this  caso  a  iesS,  and  dumb  prisoner  in  the 

▲  d^gl  and  dumb  priaoaec    Salem    Bubaidiaiy  Jail,   under  triaJi 

yurtm   convicted  of  an    offence.  w^j        />mi.isL  'xj 

€po&  t&e^tHal  no  attamptwa*    Ott  k  chai'ge  of  Theft,   was  convicted 

made  to -Communicate  with  the  of  escaping  from  lawful  custody  and 

prisoner  respecting  the  charge  -r    o 

against  him^    The  High  Ck>art  sentenced   to    one  month  s  rigorous 

quaahed  the  conviction.  imprisonment. 

The  Joint  Magistrate  was  of  opinion  that  there  had  been  no 
pi^per  trial,  the  subject  of  the  charge  not  having  been  communi-* 
cated  to  the  prisoner.  ■ 

The  l^ioe^idings  of  the  Magistrate^^  in  conducting  tho  trial 
without  TnfkkiT)ig  any  attempt  to  communicate  with  the  prisoner, 
were  clearly  wrong,  and  the  High  Court  are  imable  to  say  that  the 
prisoner  was  not  prejudiced  by  the  irregularity.  The  conviction 
must  be  quashed|  but  in  the  opinion  of  the  High  Court  it  is  not 
advisable  to  direct  a  new  trial. 


Proceedings,  8th  December  1870. 

'VTFON  reading  a  latter^  dttfeed  the;  2fith  November  187(V  bwt       1B70. 

^      the  Session  .Judge  of  Salem,  referring  for  the  orders  of  the '- 

High  Court  under  Section  434  of  the  Code  of  Criminal  Procedure, 
the  Proceedings  of  the  Acting  Head  Assistant  Magistrate  of  Salem, 
in  Criminal  Appeal  No.  41  of  1870,  as  contrary  to  law, 


Viii  MADRAS  HIGH  COURT  RULINOa: 

1870.  The  High  Covart  made  the  following 

Dcdtmbtv  8« 


Ruling  : — In  this    case  the  Head  Assistant  Magistrate,  in 

disposing   of^an  appeal,  at   first  re- 

Mi.^SriSPtot'S.t^.SSStu:  ^^^   the  S^l^Magistrate-s  decision 

SUb>]Cikgistrate*8  decision  and  and  directed  the  release  of  the    ap*- 

directed  the  releaie  of  the  ap-  •«             01. 

pelUnt  ;  ■uheequently   he  re-  pellant.       Subs6quentiy,    on    re-coil- 

called  this  order  and  oonfirmed     sideration,  he  re-called  this  order  and 
the  Sub- Magistrate's  decisioD.  «      _i*i.      o  v.  \r^    j,    x  *     j 

Beld,  that  the  second  order  of     Confirmed   the   Sub-Magistrate's   de- 

the  Magistrate  ought  to  be  set     cision.     The  Magistrate,  being  caUed 
aside,  and  the  original  order  .  ,       ^.       .        '    ,,7' 

restored.  on  for  explanation,  justified  his  proce- 

dure  by  a  reference  to   the  Proceed* 

ings  of  29th  March  1870,  in  which  it  was  held  that  a  Magistrate  is 

at  liberty  to  amend  his  sentence  at  any  time  before  the  despatch 

of  the  Calendar  to  the  appellate  authority. 

The  High  Court  observe  that .  the  Bule  of  Practice  laid  dowa 
in  the  Proceedings  of  the  High  Court,  dated  21st  March  1868  and 
29th  March  1870,  was  that  a  Magistrate  is  authorised  to  amend 
his  sentence  within  a  certain  period.  It  does  not  authorize  a 
Magistrate  to  amend  his  finding  or  to  over-ride  the  clear  provision 
of  Section  55  of  the  Code  of  Criminal  Procedure.  The  second 
order  of  the  Magistrate  must  be  set  aside  and  the  original  order 
restored. 


ProceedtTigs,  8th  December  1870. 
IkeemherB.    J|^H£  following  Official  MemorauldUm  Was  promulgated. 


1870.         m 


It  having  been  suggested  that  the  summary  of  the  ruling  of 
the  High  Court  of  24th  March  1869  under  the  h  ead  ComplaifU  6 
in  the  Digest  of  Rules,  Rulings,  and  Decisions  on  matters  of  Prac* 
tice  and  Procedure  (Criminal)  is  not  borne  out  by  the  Proceedings 
and  is  liable  to  mislead^  it  is  requested  that  the  following  sum- 
mary may  be  substituted. 

**  In  cases  triable  under  Chapter  XTVi  where  a  Magistrate, 
*'  on  account  of  the  non-appearance  of  the  complainant  or  for  any 
"  other  sufficient  cause,  is  satisfied  that  the  chaxge  cannot  be  sub< 
^*  stantiated,  he  may  dismiss  the  complaint*  The  dismiBsa?  will 
**  not  bar  the  complaint  being  again  entertained." 


MADRAS   HIGH  COURT  RULINGS.  ix, 

ProceedingSy  9th  December  1870. 

UPON  a  question  put  by  the  Acting  Civil  Judge  of  Coimbatore^  1870. 
referring  for  the  opinion  of  the  High  Court  the  question  ^  ^^'^  ^^  ^-^ 
whether  the  registration  of  a  deed  of  dlTision  of  immoveable  pro- 
perty of  the  value  of  more  than  Rs.  100,  executed  by  members  of 
an  imdivided  Hindu  family,  is  compulsory  under  Clause  2,  Section 
1 7  of  the  Indian  Registration  Act  XX  of  1866,  or  whether  such 
deed  comes  under  the  term  "  Instrument  of  Partition"  in  Clause  7» 
Section  1 8  of  the  said  Act, 

The  High  Court  passed  the  following 

The  regisiraiion  of  n  deed  of 
diviiion    of   immoveable   pro-         RtJLlNO  : — It   appears  tO  the  High 

thlL^R^loVexljirtlibymem^    Court  that  the  registration  isoptional 

bere  of  an  undivided   Hindu    and  that  the  Judge  is  therefore  right 
F»inily,i8 optional  under  Clause     .     .,  .  i..       .,    .  .,      .„       ^  i-    x 

2,  Section  17  of  Act  XX  of     m  thinking  that  a  suit  will  not  he  to 

1 806,  and  a  suit  will  not  lie  to    compel  the  registration, 
coini^el  registration.  '^  ^ 


Prciceedings,  IStli  December  1870. 

UPON  reading  a  letter,  dated  the  29th  November  1870,  from        i87o. 
the  Acting  Session  Judge  of  Bellary,  referring  for  the  orders  ^«^w*^  ^^^ 
of  the  High  Court,  under  Section  434  of  the  Code  of  Criminal 
Procedure,  the  Proceedings  of  the  Assistant  Magistrate  of  Bellary^ 
dated  25th  November  1870,  as  contrary  to  law, 

The  High  Court  made  the  following 

KuLrao  : — An  application  was  made  to  the  Assistant  Magis- 
trate to  order  the   refund  of  16  Hu- 

dio1io"'"to*^rf.?"."."ai"'^f     P*^  deposited  m,der  the  provisions 

money  deposited  under  Section     of  Section  228  of  the  Code  of  Crimi- 

228  of  the  Code  of    Criminal 

Procedure,  for  the  refand  of    nal  Procedure.     The  Assistant  Ma** 

credited  to  Government.    The  Seasioa 
Judge  refers  the  order  as  illegal. 

In  the   absence  of  any  provision  authorizing  a  forfeiture  to 
Government,  the  order  of  the  Assistant  Magistrate  is  clearly  er« 


X  ^  3CADBAS  HIGH  COURT  EULUfOS. 

^870.        roneous  and  must  be  cancelled.    The  deposit  should  be  returned 

' to  the  Jailor  m  trust  for  the  depositors  or  paid  to  any  person 

authorized  by  the  dex)ositors  to  receive  it. 

Ordered  accordingly. 


Proceedmga,  22nd  December  1870. 

1870.  TTPON  reading  again  a  letter,  dated  the  27th  September  1870, 
2J^!!52L?i»  ^  from  the  Magistrate  of  Cuddapah,  referring  at  the  request 
of  the  Head  Assistant  Magistrate  for  the  orders  of  the  High  Court, 
under  Section  434  of  the  Code  of  Criminal  Procedure,  the  Pro- 
ceedings of  the  Sub-Magistrate  of  Pullampett  in  Case  No.  192  of 
1870,  as  contrary  to  law  ;  also  the  records  of  the  above  case  sub- 
mitted in  accordance  with  the  Proceedings  of  this  Court,  dated 
Slst  October  1870, 

The  High  Court  made  the  following 

Ruling: — In   the    case    referred    the  Sub-Magistrate    has 

The   aoouBed  was  convicted  convicted  the  accused  for  disobedience 

upon  a  oharpte  that  he,  being  to  a  summons  and  sentenced   him  to 
■ummoned  u  a  defendant  in*  «».^  wm       ^     ' 

case  of  trespMB,  left  the  Court  a  fine  of  5  Bupees.    The  charge  sets 

SldT^^n^Thl    outthattheacoused being Bummoned 

Sub-MisigiBtrategaTe  the  Accused    as  a  defendant  in  a  case  of  trespass 

a  verbal  order  to  appear  when     t  *     .1.       />•       .       . .  i       , 

wquiwd,  but  the  Magiatrate    1®^   ^«    ^^^^  Without  permiaaion 

did  not  adjouni   the  oaae  to    ^fter  making  appearance  and  thereby 

any  particular  day.  Beld,  that      ,.    ,         , 

the  oonviotion  was  bad.  disobeyed  the  summons. 

The  Bub-Magistrate  appears  to  have  ^ven  a  yerbal  order 
to  the  defendant  to  appear  when  required,  but  he  did  not  adjourn 
the  trial  to  any  particular  day,  and  it  is  sufficient  to  say  that 
the  accused  is  not  now  chaiged  with  disobedience  of  any  verbal 
order. 

In  the  present  case  there  was  no  disobedience  of  a  lawful 
order.  The  conviction  should  be  quashed,  and  the  fine  levied 
refunded. 

Ordered  accordingly. 


MADRAS  HIGH  COURT  RU LINOS.  XI 

•  Proceedings,  iSrd  December  1870. 

DrON  reading  Proceedings  of  the    Session  Court  of  Bellaiy,'  1870. 

dated  the  3rd  December  1870,  reviewing  (on  appeal)  the  ^  ^^ — ^ 
Proceedings  in  Calendar  Case  No.  402  of  1870  on  the  file  of  the 
Cantonment  Magistrate  of  Bellary, 

The  High  Court  made  the  following 

Rdling  :— The  Session  Judge  observes  :— "  The  Chemical  Ex- 

The  Report  of  the  Chemical     '*  Winer's  Report  could  not  be  read 

Examiner  to  Ooverninent  may     tc  ^^^  acted  upon  as  evidence  by  the 

be  acted  upon  as  evidence  hy  x  -»«•     •  x    x^       Xi.     ^^   i  j 

all  Criminal  Oourta  by  virtue     "  Cantonment  Magistrate.     It    could 

:LnS:^°"co^''\.*Criaunia    "only    be    used    in    evidence  at  . 
Procedure,  « trial  before  a  C!ouit  of  Sesaioa  (vide 

"  Section  370,  Criminal  Procedure  Code)." 

This  opinion  is  at  yariance  with  Section  380  A,  of  the 
amended  Code,  which  extends  Section  370  to  aU  Criminal  Courts, 
and  the  Proceedings  should  be  revised  by  the  Session  Judge. 


Proceedings,  4^  January  1871. 

TTPON  reading  a  letter,  dated  6th  December  1870,  from  the    ^J87^  ^^ 

tl     Magistrate  of  the  Godavery  District,  requesting  the  High 

Court,  with  reference  to  the  Proceedings,  dated  2l8t  October  1870, 
to  rule  whether  toddy  is  Uquor  within  the  meaning  of  Act  III  of 
1864  at  the  moment  when  it  is  taken  from  the  tree, 
The  High  Court  made  the  following 

Ruling  :— The  High  Court,  solely  on  the  construction  of  a 

Magistrate's  finding  referred  as  bad 
The  High  Court  in  their  Pro-    j^  i^^^^  g^ye  their  opinion  that  toddy 
VfmCmn^  fittnd't    is  prinUl  facie  fermented  palm  juice. 
de6ue   toddy  as  a  matter  of    ,^^  ^^^  words  primd  facie  showed 
^*'^*  that    the   Court  does  not  intend  to 

define  toddy  as  matter  of  law. 

They  are  not  prepared  to  do  so  now. 


XU  MADRAS  HIGH  COUHT  KULIKGS. 

.    Proceedings,  5th  January  1871. 

/aiufJ-!*  5    TT^O^  reading  a  letter,  dated  Ist  December   1870,  from  the 

*  \J     Session  Judge  of  Mangalore,  referring  for  the  orders  of  the 

'  'High  Court  the  question  whether  copies  of  summary  of  evidence 

can  be  furnished  to  parties   desirous   of  appealing  on  plain  paper 

under  the  provisions  of  the  Notification  of  the  Government  of  India, 

dated  19th  September  1870, 

The  High  Court  made  the  following 

Ruling  : — The  exemption  of  the  Government  of  India  refcr« 

The  exemption  of  the  Go-  ^  ^"^^    sentences    or  orders    which 

ternmeut  of  Indit,  dated  tbe  alone  it  is   necessary  for   a   party  to 
19th    September    1870,     can-  ,      ..it-     t»  ^-i-         ..    i  « 

not  be  extended  to  cipie*  of  Pi^sent  with   his  Petition  of  Appeal 

the  statement  of  evidence  and     under  Section    416   of  the  Code   of 

groundfl  of  conviction.  Persons     r^  .    .     ,   n 

desirotiB    of  obtaining  copies     ^nmmal  rrocedure.     It   cannot,   in 

of  such  docnments  for  the  pur-    ^j^^  opinion  of  the  H  igh  Court,  be  ex- 
pose of  appeal  mnst   furnish  ^  ^ 
stamped  paper  on  which  the     tended  to  copies  of  the  statement  of 

copies  are  to  be  written.  evidence  and  gi-ounds  of  conviction. 


Proceedings,  Gth  January  1871. 

1871.        TTPON  reading  the  Proceedings  of  the  Session  Court  of  Bellary^ 
January  6*      I 
U      dated  the  1st  November  1870,  reviewing  (on  appeal)  the 

Proceedings  in  Calendar  Case  No.  24  of  1870,  on  the  file  of  the 
Deputy  Magistrate  in  charge  of  the  HurpunhuUy  Division, 

The  High'  Court  passed  the  following 

BuLiNG : — In  Calendar  No.  24  on  the  file  of  the  Deputy 

Magistrate,   the   1st   defendant  was 

Thedefendantwn*  convicted     convicted  of  cheating  for  having  ap- 
of  cheating.   He  applied  to  the        t  j  x     ^i       m  t.  mj  i»  tt   j      !• 

tahsildar  for  a  specified  quant'.,     plicd  to  the    Tahsildar  of  Hadgally 

ty  of  land  on  cowle  tennre  free     fyj,  23  acres  of  land   on  cowle  tenuro 
of  tas  for  five  years,  and  false- 
ly represented  that  the  land  was     free  of  tax  for  five  years,  and  having 

Sn.""^  ^'^'^'  *"  ^"^  "^'^    ^"^^^y  represented  that  the  lands  ap- 

plied  for  were  waste  land«,  and  tho 
2nd  defendant  was  convicted  of  abetting  tho  said  offence. 

On  Appeal  the  Session  Judge  reversed  these  convictions  on 
the  ground  that  the  act  of  the  1st  defendant  did  not  amount  to 
cheating,  because  no  damage  would  have  been  sustained  or  was 
likey  to  be  sustaiued  by  the  pei'son  deceived^ 


MADRAS  HIGH    COURT  RULING9.  XUl 

The  Hii;h  Court  are  unable  to  concur  in  the  Session  Judge's        ^^71. 

Jotnuury  & 

view  of  the  law.    The  Tahsildar  was  admittedly  deceived  by  the -^ 

Ist  defendant's  misrepresentation  and  forwarded  the  application  of 
the  Ist  defendant  to  his  superior.  Nothing  was  more  likely  to 
damage  the  reputation  of  the  Tahsildar  with  his  immediate 
superiors  than  forwarding  such  an  application,  which,  if  complied 
with,  would  have  resulted  in  a  considerable  loss  of  re veuue  to 
Government  and  might  have  laid  the  Tahsildar  open  to  suspicion 
of  having  colluded  with  Ut  defendant^  to  defraud  the  Govern* 
ment. 

The  findings  of  the  Session  Judge  upon  the  facts  being  coin- 
cident with  the  findings  of  the  Deputy  Magistrate  and  his  judg- 
ment of  acquittal  being  erroneous  in  point  of  law  as  shown  above, 
the  conviction  and  sentence  by  the  Magistrate  must  be  restored. 

Ordered  acrordivgly. 


January  9. 


Proceedings,  9th  January  1871. 

UPON  reading  a  letter,  dated  the  25th  November  1871,  No.  62,     ^  JS71. 
from  the  Session  Judge  of  Calicut,  referring,  for  the   orders 
of  the  High  Court,  under  Section   434  of  the   Code  of  Coftminal 
Procedure,  the  Proceedings  of  the  Assistant  Magistrate  of  Malabar 
in  Magisterial  Petition  No.  3i8  of  1870,  as  contrary  to  law, 

The  High  Court  made  the  following 

Ruling  : — In  this  case  the  Assistant  Hngistrate  held  proceed- 
ings  under    Chapter    XXII  of   the 

t.2d'^bfchV"rUoftt  Code  of  Criminal  Procedure,  and 
Code  of  Criminal  Procedure  declared  the  petitioners  to  be  in  pos- 
does  not  include  the  ocoupaocy  .  •  ...i    .    .       «    «« 

of  a  mere  treBpaaser.  session  and    entitled  to    hold   pos- 

session. 

The  Session  Judge  refers  the  order  as  illegal  on  the  grounds 

(1)  that  the  petitioners  had,  in  their  complaint,  admitted  posses- 
sion though  possibly  a  wrongful  possession  by  their  opponents  : 

(2)  that  the  Magistrate  had  decided  the  question  of  possession  with- 
out examining  the  parties*  witnesses. 

The  High  Court  are  of  opinion  that  there  is  no  ground  for 
their  interference.  The  actual  possession  intended  by  the  Code 
of  Criminal  Procedure  does  not  include  the  occuxianoy  of  a  mere 


XIV  MADBA3  HIQH   OOUBT  BULINGS. 

^^71.       trespasser.    There  vrag  evidenoe  upon  which  the  Magistrate  might 

— ^  find  that  the  petitioners  had  been  up  to  a  recent  period  in  actual 

possession  of  the  property,  and  there  was  no  evidence  of  aban- 
donment. 


9 

Proceedings,  9tk  January  1871. 
1871.        TTPON  reading  a  letter,  dated  the  14th  December  1870,  from 

January  9.      I   I 

• U     the  DistrictMagLstrate  of  Salem  referring  at  the  request  of  the 

Acting  Joint  Magistrate  for  the  orders  of  the  High  Court,  under 
Section  434  of  the  Code  of  Criminal  Procedure,  an  order  passed  by 
the  Sub-Magistrate  of  Pennagaram,  dated  10th  September  1870, 
as  contrary  to  law, 

The  High  Court  made  the  following 

Ruling  : — In  this  case  the  Deputy  Tahsildar  convicted  the 

accused  for  contempt  of  Court  under 
The  defendant  WAS  convicted     ^i.^  .  .  »  a     *.•       i^o     r^i. 

of  contempt  of  Court  under     *^«  provisions  of  Section  163  of  the 

Section  163  of  the  Code  of  Code  of  Criminal  Procedure  for  hav- 
Crimiual  Procedure  for  liavioff     .  /.«•.■  «     -n 

refused  to  sign  a  depoeitioa    i^«  refused  in  the  course  of  a  Revenue 

given  by  him  as  a  witness  in  inquiry  to  sign  a  deposition  given 
the     coar8e  of  a  reyenue  in-        ^      "^  ®  ^  ® 

qniry.    The   High  Coart  set    by  him  as  a  witness,  and  sentenced 

aside  the  conviction.  ,^ .       ^  «         #  e/v  n 

him  to  pay  a  nne  of  50  Rupees,  an 

amount  subsequently  reduced  to  15  Rupees. 

The  Joint  Magistrate  refers  the  case  on  the  grounds,  (I)  that 
the  defendant  was  not  legally  bound  to  sign  his  deposition  ;  (2) 
that  the  Deputy  Tahsildar  was  not  at  the  time  holding  a  legal 
Court ;  he  not  having  been  specially  authorized  to  conduct  the 
Revenue  inquiry  as  required  by  Regulation  Yll  of  1828. 

The  action  of  the  Deputy  Tahsildar  appears  io  have  been 
illegal  on  the  first  ground  stated  by  the  Magistrate.  The  convic- 
tion must  be  quashed  and  the  fine  levied  refunded. 

Ordered  accordingly. 


MADHAS  HIGH  COURT  BULINOa  XV 

Proceedings,  9th  January  1871. 

UPON  reading  a  letter,  dated  the  9th  December  1870,  No.  245,        1 871 . 
January  9, 
from  the  Acting  Session  Judge  of  Tanjore,  referring  for  the  ' 

orders  of  the  High  Court,  under  Section  434  of  the  Code  of  Crimi- 
nal Procedure,  an  order  passed  by  the  Assistant  Magistrate  of 
Tanjore  under  Section  67  of  the  Criminal  Procedure  Code  as  con- 
trary to  law, 

The  High  Court  made  the  following 

BoLiNQ  : — In  this  case  sanction  had  been  given  by  the  Deputy 

...  ^     .^      Hagistrate  for  the     institution    of 

Sanction  was  giren  by  the  ° 

Magistrate  fur  the  inBtitntion  criminal  proceedings  against  the  de- 
tL^deTendL^tTo'T^^^^^  f endant  for  having  preferred  a  false 

a  false  charge  against  the  com-  charge  against  the  complainant     In 

plamant.    The  Magistrate  dis-  o    -^  *^ 

missed  the  complaint  on  the  the  course  \>f  the  inquiry  the  Assis- 

ground  that  the  complainant  ..^*....*       ja-lxxi. 

had  taken  no  step  to  prosecute  **»*  Magistrate  found  that  the  com- 

i:Ltio^  wa"^^^^^^  Pl^^^*  <^^d  give  no  satisfactory 

that  the  Magistrate  had  power    explanation  of  his  delay  in  coming  for- 

to  dlsmisB  the  complaint  ,  .  .     .  xv      *u 

'^  ward  to  prosecute  for  more  than  three 

months  after  sanction  had  been  given^  and  dismissed  the  com- 
plaint under  Section  67  of  the  Code  of  Criminal  Procedure. 

The  Session  Judge  refers  the  order  of  dismissal  as  illegal  on 
the  ground  that  Section  67  was  inapplicable,  process  having  been 
issued  to  compel  appearance  of  the  defendant ;  and,  with  reference 
to  the  judgment  of  the  High  Court  in  Criminal  Petition  221  of 
1870,  suggests  that  the  fact  of  delay  is  not  a  ground  for  refusing 
to  hear  the  evidence  that  the  defendant  might  be  prepared  to 
adduce. 

The  High  Court  are  of  opinion  that  there  is  no  ground  for 
their  interference.  Under  the  provisions  of  Section  249,  which 
applies  the  provisions  of  Section  180  to  trials  under  Chapter  XIVi 
the  Assistant  Magistrate  had  discretion  to  dismiss  the  complaint 
if,  in  his  judgment,  there  was  no  sufficient  ground  for  proceeding 
with  it  This  discretion  he  appears  to  have  exercised  in  the 
present  case,  and  there  is  nothing  contrary  to  law  in  the  order  of 
dismissal,  though  Section  67  was  wrongly  quoted. 


XVI  MADRAS  HIGH  COURT  RULINGS. 

Proceedings,  11th  January  1871. 

1871.        TTPON  reading  a  letter,  dated  the  16th  December  1S70,  from 

' — '    U     the  Magistrate  of  Salem,  referring  at  the  request  of  the  As- 

siatant  Magiatrate  for  the  orders  of  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  the  Proceedings  of  the 
2nd  Class  Sub-Magistrate  of  Bozipur  in  Case  No.  486  of  1870,  as 
contrary  to  law, 

The  High  Court  made  the  following 

» 

Ruling  :-— In  this  case  the  Subordinate  Magistrate  has  con- 

««^  •,    ._x   .  -^  jxv      vie  ted  the  accused  of  contempt  of 

The  Mftg»«tnite  convicted  the  .  .  *_ 

defeDdant  of  contempt  of  Court  Court  under  the  provisions  of  Bec- 
under  Section  163  of  the  Code  ^^^    1^3    of  the  Code  of    Criminal 
of  Criminal  Procedure  and  sen- 
tenced him  to  pay  a  fine  of  Procedure  and  sentenced  him  to  pay 

L'p^l^J^t ''^"Khlf  X'  a  fine  of  10  Rupee,  or  in  default  to 
Magistrate   had  not  exceeded     \)q  imprisoned    in  the   Civil   jail  for 

his  powers.  r«t      .     .  ... 

two  days.    The  Assistant  Magistrate 

refers  the  case  on  the  ground  that  the  sentence  to  imprisonment 
in  default  of  payment  of  fine  is  illegal  by  virtue  of  the  express 
provision  of  Section  163  that  "in  no  case  tried  under  this  Section 
**  shall  a  Magistrate  adjudge  imprisonment  for  any  contempt 
"committed  in  his  own  presence  against  his  own  Court." 

The  High  Court  are  of  opinion  that  there  is  no  ground  for 
their  interference.  The  necessity  for  commitment  to  another  Ma- 
gistrate arises  only  where  the  Court  thinks  imprisonment  without 
the  option  of  fine,  or  a  fine  of  more  than  300  Bupees,  demanded 
by  the  circhmstances  of  the  case. 


Proceedings,  23rd  January  1871. 

1870.       TTPON  reading  a  letter,  dated  the  ISth  December  1870,  No.  42, 

January  28.    ^J     ^^^^  ^^^  ^^^^^^  Session  Judge  of  Chittqor,  referring  for 

the  orders  of  the  High  Court,  under  -flection  434 .  of  the  Code  of 

Criminal  Procedure,  an  order  of  commitment  made  by  the  Asaia- 

tant  Magistrate,  as  contrary  to  law. 


MADBAS  mOH  COUBT  RULIMCn.  xvii 

The  High  Oourt  made  the  following  1871. 

t  /gtittary  28. 

BuLiHG : — In  this  case  the  Assistant  Magistrate  (a  2nd  Class 

A  oommitment  by  »  Subor.    Sub-Magistrate)  committed  for  trial 

dbata  MagUtrate  to  the  See-    before  the    Court  of  Session   three 
■ion  Coart  with  respect  to  of-  «       i_i.  j 

leoces  not  excltwively  triable    persons  on  chai^ges  of  robbery  and 

by  the  Seaaion  Court  is  good.      ^^  ^^^^  Sections  392  and  379  of 

the  Penal  Code.    The  Session  Judge  is  of  opinion  that  the  com- 
mitment is  bad  because  neither  of  these  offences  is  ezclusively 
triable  by  the  Court  of  Session,  and  Section  356  of  the  Code  of 
Criminal  Procedure  only  empowers  a  Sub«Magistrate  to  commit 
such  cases. 

In  the  Proceedings  of  the  High  Court,  dated  24th  April  1865, 
it  was  held  that  by  Section  356  all  Sub*Magistrates,  by  virtue  of 
their  appointment,  are  empowered  to  prepare  and  commit  cases  for 
trial  before  the  Court  of  Session.  In  the  opinion  of  the  High 
Court  Chapter  XXIV  was  intended  to  conserye  the  powers  of  Sul^ 
Judges  and  Principal  Sadr  Amfns  in  this  Presidency,  and  the 
directions  as  to  the  tribunals  to  which  commitments  are  to  be 
made  are  only  ancillary  to  that  purpose  and  do  not  narrow  the 
powers  given  by  Section  179,  which  gives  two  classes  of  cases  in 
which  all  persons  authorized  to  commit  to  the  Court  of  Session  may 
commit.  These  are  (1)  where  they  are  exclusively  triable, 

(2)  where  in  his  opinion  they  ought  to  be  tried. 

It  follows,  therefore,  that  Section  359,  construed  with  re^ 
ference  to  the  object  of  the  Chapter^  merely  provides  against  cases 
exclusively  triable  by  the  Court  of  Session  being  committed  to 
the  Principal  Sadr  Amin  or  Sub-Judge,  as  was  the  case  with  the 
procedure  under  the  old  law.  This  is  not  a  narrowing  but  an  ena* 
bling  clause  providing  for  the  continuance  of  a  jurisdiction  which, 
without  ity  would  have  disappeared,  and  settling  the  mode  in  which 
the  Sub-Magistrates  are  to  do  the  work  preparatory  to  the  exer- 
cise of  it.  On  this  view  the  commitment  in  the  present  cases  is 
perfectly  good  and  there  is  no  ground  for  interference. 


lEViii  .MADBAS  HIGH  fXIUBT  BtrUKOB. 

Proceedings,  let  February  1871. 

1871.       TTPON  reading  certain  Proceedings  of  the   Session  Court  of 
• — -"°*^  ■■    U     Bellary,  reviewing  the  Proceedings  of  the  Assistant  Can- 
tonment Magistrate  in  Calendar  Case  No.  721  of  1870. 

The  High  Court  made  the  following 

BuLiKO : — In  this  case  the  defendant  was  charged,    under 

Defendant  was  chtrged,  un-  ^^^^^^^^    ^^^  <'^>>  ^'^  '^''^^  ^<^*    ^ 

der  Sec  108  of  Madras  Act  X  of  1865,  with  having  used  a  place  not 

of   1865,  with   having  tuied  a  -.  j  .       xl      -ar      •  •     i    /^ 

place  not  licensed  by  the  Muni-  licensed  by  the   Mum(»pal   Commas- 

Xlht^.rr'"m::  d^    «one«a8aslaughte.>hou8e. 

on  the  facts  was  that  defend-  •«■        *     .  ^         ^  »•• 

ant  slanghtered  a  sheep  on  his  ^0  Assistant  Cantonment  Ma- 

IZl  ^^[^"'IJf  ^"^iT^IS  """^  ^"^    gistrate  in  the  first  instance  found  the 

vate  parpose.    Held,  no    evi-  ^ 

denoe  of  the  offsnce  charged.  accused  person  guilty,  sentenced  him 

A  Magistrate  is  not  author-  »        ^^^                  -■                  j 

ised  to  alter  his  finding  once  to  pay  a  fineof  5  Rupees  and  recovered 

recorded.  the  amount  by  distress.  Subsequent- 

ly, and  before  the  submission  of  the  Calendar  to  the  Appellate 
authonty,  the  same  Magistrate  cancelled  his  former  finding,  ac- 
quitted the  defendant  and  directed  the  refund  of  the  fine. 

In  the  Proceedings  of  the  High  Court,  dated  8th  December 
1870,  it  was  held  that  a  Magistrate  is  not  authorised  to  alter  his 
finding  once  recorded,  and  that  the  Rule  of  Practice  contained  in 
the  Proceedings  of  21st  Mazxsh  1868  and  29th  March  1870^  only 
bUows  him  to  amend  his  sentence.  The  second  finding  in  thin 
case  is,  therefore,  illegal,  and  must  be  set  aside.  The  result  of  this 
is  to  restore  the  first  finding,  which,  however,  is  also  Contrftty  to 
law.  The  finding  on  the  facts  is  that  the  defendant  slaughtered 
ft  sheep  on  his  own  premises  for  his  own  priviEtte  purpose.  In  Hxe 
opinion  of  the  High  Court  this  is  not  the  using  of  the  place  as  a 
fiiaughter-house.  It  would,  of  course,  have  been  open  to  the  Legic^ 
lature  to  say  that  no  beast  should  in  any  case  be  slaughtet^ 
except  in  a  public  slaughter-house,  but  they  have  not  done  so* 
Etymologically  the  word  slaughter-house  means  a  place  used  for 

(a)  *<  No  place  shall  be  used  as  a  slaughter-house  wit  bin  any  Town  un. 
less  licensed  by  the  Municipal  CommissionerB.  And  whoeyer,  without  such 
licdnse,  uses^  as  a  slaughter-house,  any  place  within  the  Town,  shall  be  liable 
to  a  penalty  not  exceeding  60  Rupees,  and  to  a  further  penalty  not  exceeding 
10  Rupees,  for  every  day  after  the  oonyiction  for  such  offence  during  whlck 
the  said  offence  is  continued." 


KABIUS  HIGH  COmsr  HUXJKCHl 


the  preparation  of  beasta  for  tha  markelii  and  this  place  was  not  so  pj^^'  | 
used.     Holding  that  there  is  no  evidence  of  an  o£fence  under  Sec-  ^ 

tion  108  of  Madras  Act  X  of  1866,  the  High  Court  quash  the 
conviction  and  direct  the  refund  of  the  fine. 


Proceedi/nga,  10th  February  1871. 

UPON  reading  a  letter,  from  the  Session  Judge  of  Mangalore,       1871. 
referring  the  Proceedings   of  the   Assistant  Magistrate  of  ^^"^7  ^^' 
South  Canara,  in  Case  No.  81  of  1870,  and  also  the  record  in  the 
said  case. 

The  High  Court  made  the  foUowing 

Ruling  : — In  this  case  the  Assistant  Magistrate  convicted  the 

accused  of  criminal  trespass  and  sen- 
Accused  was  E^iman  of  com-     x^-.-,«j  i,:^  4.^  ^^«  «  x:^«  ^r  c  t> 
plainant'^  famUy!    Complaip.    *«^^^  hun  to  pay  a  fine  of  5  Rupees. 

^nt  obtained  a  decree  setting  The  facts  proved  were  that  the  ap- 
aside an  alienation  mad^ by  ac^  ,         ^.  -^_  1  .        ,, 

cuBcd    In  execution,  complain-    cuBCd  was  iiijman  of  the  complamant's 

theaJ^enee^Tnt'J^i^e^te^  ^^^^^^  ^^  that  complainant  brought 
ed  on  this  land.  Beld^  that  he  a  suit  and  obtained  a  decree  setting 
hg^not^mjmttjd^a.  «rfre»ce    ^^e   an   alienation    made    by  the 

a<}cused. 

In  execution  of  that  decree  the  complainant  obtained  posses* 
Inon  from  the  alienee.  The  accused  entered  on  this  land  and  was 
eonvieted  of  criminal  tiespass.  The  Session  Judge  referred  th« 
case,  on  the  ground  that^  on  the  facts  found|  no  offence  was  com- 
miited, 

a 

•      > 

The  High  Court  are  of  opinion  that  the  conviction  cannot 
stand.  The  decree  I^erely  declares  the  right  of  the  plaintiff's 
family,  and  if  the  defendant  was  turned  out  of  possession  in  ezecu* 
tion  of  thsit  decree,  he  was  wrongfully  ejected.  His  resuming  of 
ti  may  have  been  a  resistance  of  a  lawful  though  wrongful  order^ 
but  is  manifestly  not  the  offence  defined  in  this  section* 


« 
1 . 


MADBAS  BIQH  COURT  RULINGS. 

# 

Prooeedingi,  2Srd  February  1871. 


1871. '     T 
1 


February  28.  xHE  following  Order  wtia  thia  day  promulgated. — 

■ 

It  is  ordered  by  the  High  Court  of  Judicature  at  Madras^ 
that  the  form  of  warrant  of  imprisonment  on  failure  to  pay  main* 
tenance  prescribed  by  the*  High  Court  in  November  1868  (Vide  p. 
18  of  the  Forms)  be  amended  by  omitting  the  word  "  Civil"  be- 
fore "Jail." 


Proceedings^  Zlst  March  1871. 

1871.       TTPON  reading  the  record  of  the  Case  No.  28  of  1870  on  the 
—2! 1.  U     file  of  the  Session  Court  of  Tranquebar, 


The  High  Court  made  the  following 

Ruling: — la  this  case  a  Hindu  priest  was  committed  for  trial 

A  Hindu  pri«tw..  ctorged  *°  *  "'"^  <»'  knowingly  and  wU- 

with  knowingly  and  wilf aUy  fully  solemnizing  a  marriage  between 
Bolemnising    a    marriage    be-  r       j  xt_ 

tween  persons  one  of  whom  persons  one  of  whom  professed  the 

g^:^«i";^\'^^"lS    Chrietian«ligion,  the  said  priest  not 

duly  authorized  under  Section  being  duly  authorized  imder  Section 
CofActYof  1865,  an  offence     «    •.    ,«.    -tq^r  a,  ., 

punUbable  under  SeoUon  68  of     ^  of  Act  V  of  1 865,  an  oflfeuce  puniflh- 

the  Mine  Act.    The  Session     able  under  Section  56  of  Act  V  of 

Judge  discbarged  the  accused 

without  trial  on  the  ground     1865. 

that  the  enactment  in  question 

Was  inapplicable  to  the  celebra-  The  Session  Judge  discharged 

iion  of  a  marriage  according  to     .-  j      .xi.     x   x  •  i  xi. 

the  Hindu  form  by  a   Hindu     ^^   accused,  without  tnal,    on  the 

priest,  though  one  of  the  con-  grounds  that  the  enactment  under 
tracting  parties  was  a  Christian 

bouvert.    Held,  that  this  view    which  the  charge  was  framed  was 

of  the  law  was  erroneous  and  t     vi    x      xi_  i  i x«^-.    -.*  ^ 

that  the  sccused   was  primd    mappLcable  to  the  celebration  of  a 

/ocic  Uable  under  Section  56  of    marriage    according    to  the    Hindu 

the  Aot»  

form  by  a  Hindu  priest,  though  one 

of  the  contracting  parties  was  at  the  time  a  Christian  convert,  but 
was  intended  solely  to  prevent  any  question  relative  to  the  validi- 
ty of  a  class  of  Christian  marriages  whi«h  had  previously  stood  in 
a  doubtful  position. 


MABRAB  HIGH  COURT  RULINGS. 

The  legality  of  this  discharge  without  trial  has  been  con-        1871. 
sidered  by  the  full  Court,  and  a  majority  are  of  opinion  that  the  ' 

Session  Judge's  view  of  the  law  is  erroneous.  ^ 

The  preamble^a^  of  the  Act  does  not  limit  the  scope  of  the 
act  to  marriages  solemnised  in  a  Christian  form.  Section  6  (h) 
expressly  prohibits  the  performance  of  any  form  of  marriage  be- 
tween persons,  one  or  both  of  whom  profess  the  Christian  religion 
except  by  the  persona  authorized  by  Section  6.  Without  failing  to 
give  due  effect  to  this  provision,  Section  56  (o)  cannot  be  restrict- 
ed to  the  solemnization  of  marriage  in  any  other  than  the  pre« 
scribed  forms  by  an  authorized  person  or  in  one  of  the  prescribed  * 
forms  by  an  unauthorized  person.  The  words  are  general  and 
must  be  read  as  co-extensive  with  the  prohibition  in  Section  5. 

It  follows  thaty  in  the  present  case,  the  priest  who  solemnized 
a  marriage  between  parties  of  whom  the  woman  admittedly  professed 
the  Christian  religion  was  primd  facie  liable  under  Section  56  of 
the  Act,  and  that  the  trial  should  have  proceeded.  In  the  circiun- 
i^tances  and  considering  the  length  of  time  that  has  elapsed,  the 
High  Court  do  not  think  it  expedient  to  direct  a  new  trial. 


Proceedings,  29th  March  1871. 

UPON  reading  a  letter  from  the  Acting  Session  Judge  of  Tran.        i87i.  * 
quebar,  referring,  for  the  orders  of  the  High  Court,  under    ^^^^^  ^' 
Section  434  of  the  Code  of  Criminal]  Procedure,  the  order  of  the 
Head  Assistant  Magistrate  in  Criminfd  Petition  No.  45  of  1871,  as 
contrary  to  law, 

(a)  *'  Wbereaa  it  ia  expedient  to  provide  further  for  the  aolemnization 
of  marriAges  in  India  of  persons  professing  the  Christian  reb'gion ;  it  ia 
enacted  aa  follows  :'*— 

(h)  Sec.  &  "  From  and  after  the  oommenoement  of  thia  Aet  no 
marriage  between  personsi  one  or  both  of  whom  shall  profess  the  Christian 
religion,  aball  be  solemntaedf  unless  in  aooordance  with  the  provisions  of  the 
next  following  Section/* 

See.  6  [directs  by  ivfcat  persona  marriages  may  be  aolemniaed.] 

(e)  Sec.  56.  "  Whoever,  not  being  anthorixed  under  the  0th  Section  to 
solemnise  a  marriage  shall,  from  and  after  the  commencement  of  this  Act,  in 
tfie  absence  of  a  Marriage  Registrar  of  the  District  in  which  snch  marriage  ia 
solemnized,  knowingly  and  wilfully  solemnize  a  marriage  between  per- 
aons,  one  or  both  of  whom  shall  prof  008  the  Christiaa  xeligipD,  shall  be 
puniflhed,"  Ac. 


HAD&AS  HIGH  CX)UBT  BULIHGS^ 


1871;  The  High  Ck>art  made  the  following 

March  27. 


j^ULiNG : — ^A  complaint  was  preferred  before  the  Head  As* 

^^  , .         ^       *  sistant  Magistrate  accuaing  the  Dis- 

Tbe  sanetioD  of  GoYernment 

fa  T«quii«d  for  the  proaecation     trict  Munsif  of  Sheallj  of  an  offence 

2LS"i±t"hr«'"rdg:?    Pu^table   «-der    Seotioa    219    of 

Construciion  of  Section  167  ol    the  Penal  Code.  The  Head  Assistant 
tho  Criminal  Piooednre  Code. 

Magistrate  refused  to  entertain  the 

complaint  because  the  sanction  of  the  local  Gk>yemment  had  not 

been   obtained  under  Section  167  (a)  of  the  Code  of  Criminal 

Procedure. 

The  Session  Judge  is  of  opinion  that  the  Magistrate's  inter- 
pretation of  the  law  is  erroneous,  and  that  Section  167  only  requires 
the  sanction  of  Oovemment  for  prosecutions  against  Judges  not 
removable  from  office  without  the  sanction  of  GoYernment. 

« 

It  appears  to  the  High  Court  that  the  words  in  Section  167 
"  removeable  from  his  office  without  the  sanction  of  the  Govern, 
ment"  have  reference  only  to  *' public  servants,"  and  that  the 
sanction  of  Government  is  required  for  the  prosecution  of  any 
Judge,  if  a  complaint  is  made  against  him  as  Judge.  Had  the 
meaning  of  the  section  been'otherwise,  the  words  '^  public  servant" 
would  have  sufficed.  All  Judges  are  public  servants,  but  all  public 
servants  are  not  Judges.  The  Head  Assistant  Magistrate  acted 
rightly  in  dismiscdng  the  complaint. 


Proceedings,  19^A  April  1871. 

j}V'}\q    TTPON  a  reference,  from  the  Aoting  Session  Judge  of  Chittoor, 

'"   U     of  certain  Proceedings  of  the  Head  Assistant  Magistrate  of 

North  Arcot,  as  contrary  to  law, 


(a)  Section  167  provides  that  '*  a  charge  of  aa  offence  poniehabla 
underthe  Indian  Penal  Code,  of  which  any  Jadge  or  any  pnbKo  oervant  not 
removable  from  his  office  without  the  sanction  of  the  QoTernment,  is  ac- 
cused as  sobb  Judge  or  other  public  senrant,  shall  not  be  entertained  sgainst 
BUteh  Judge  or  pul^lio  servant,  except  with  tbe  sanction  or  under  thedireo- 
tsou  of  the  local  Govemment^  or  of  some  0£9oer  empowered  by  the  local 
Oovemment  xir.  ^f  some  Court  or  otto  authority  to  which  such  Judge  or 
other  puUie  servant  is  suboidinate, , and  ^wl^sf  power  ao  to*  sanction  or 
direct  su<di  prpB?9Utu^ilt  the  tocpd  Glcvemment  aball  Qot  thii^L  fit  to  limit  or 


r«»rve,*" 
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The  High  Court  made  the  foUoiviiig  '  1871.* 

April  19. 


BuLiNO :— Iq  this  case  the  Head  Assistant  Magistrate  issued 

a  warrant,  under  Section  316  of  the 
The  israe  o!  a  wamnl  under     ^   ,       r  rc_.    •     i  t»-      j         ^      ..t. 
SectioQ  316  of  the  Code  of    ^^®  ^^  Cnminal  Procedure,  for  the 

order   of  maiDtenance    made  maintenance  which  one  Gihiilam  Hub- 

under  that  eectioD,  but  Uiere  •     i.   ^  t.              j       i  ^           '  ^     v ' 

seems  no  ground   for   saying  ^^^  "*"  "®®^  ordered  to  pay  to  nis 

that  a 'defendant   can  get  out  -^fe. 
of  his  liability  for  any  payment 

r J«l^*  /Vk"'?  ^"^  'fit  !  *"■'"  No  Steps  had  been  taken  to  en- 

rant  lur  the  levy  of  that  pay-  '^ 

ment.    The  resujt  of  issuing    force  the  otder  for  tnaintenance  since 

L  thlt*"oIlf*m?^tb'B^m^^    August  1867  until  the  present  appli- 

ment  would  alone  be  awardable     cation  was  made.     The  Session  Judge 
in  default  • 

refers  the  order  as  illegal,  on  the 
ground  that  the  Magistrate  is  not  empowered  by  the  section  to 
levy  in  one  proceeding  arrears  of  maintenance,  but  must  issue  a 
separate  warrant  on  every  breach. 

The  High  Court  are  not  prepared  to  say  that  the  order  of 
the  Head  Assistant  Magistrate  is  iUegaL  A  warrant  is  permissi- 
ble for  every  breach  of  the  order,  but  there  seems  no  ground  for 
saying  that  the  defendant  can  get  out  of  his  liability  for  any 
payment  by  the  failure  to  issue  a  warrant  for  the  levy  of  that 
.payment* 

The  result  of  issuing  it  for  an  aggregate  of  payments  is  that 
one  month's  imprisonment  would  alone  be  awardable  in  default. 

There  seems  no  ground  in  reason  or  law  for  defendant  bein^ 
permitted  further  to  benefit  by  his  disobedience  and  the  complain* 

ant's  neglecU 


Proceedmga,  ZOth  April  1871. 

UPON  loading  a  letter  from  the  Judge  of  the  Court  of  Small        1871. 
Causes  at  VeUore,  requesting  instructions   whether  notes  — SUli — L 
of  judgment  furnished  to  parties,  in  accordance  with  Section  37  of 
the  Rules  of  Practice  for  the  guidance  of  Small  Causes  Courts^ 
are  required  to  be  on  stamp  paper. 


I 

J 


1871- 
April  %\ 
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The  High  Ck>iirt  made  the  foUowiiig 

RnuHO: — ^The    High  Court   are  of  opinion  that  notes  of 

Kotet  of  Jadgmeni  faraSdi.     judgment  famished  to  parties  under 

^to  pMt jM  ondflr  the  Ridat  of    the  Enles  of  Practice  abovementioned 

Fntcnee  for  the  gmdADoe  of 

Small  CameiOointi  are  eopiM    si^  copies  of  decrees  and  require  a 

niidaTStiSfvif^Mi!^^      stamp,  nnderArticleVn  of  Schedule  I 
of  Aet  VU  of  1870.  of  Act  Vllof  1870. 


Proee^lmgs,  26t&  April  1871. 

Ajtril  28.     TJPON  a  reference  by  the  Magistrate  of  Goimbatore  of  certain  Pro* 
"""""""""""  U     ceedings  of  the  1  st  Glass  Sub*Magistrate  of  Darapuram  Taluq^ 

The  High  Court  made  the  following 

BuuHG :— In  this  case  the  defendant,  a  goldsmith,  had  re- 

On  the  ooastraetifm  of  See*  Ceived  in  advance  a  quantity  of  gold 

tton   2  of  Act  XIII  of  ISS»:  ^^  ^         jj^  ^^  j^^^  contract- 

Mcldf  that  gold  or  olver  money  "^  ^''^ 

given  to  an  Artifieer  as  raw  ed    to  make  and  deUver    within  a 

material  wherewith  to   make  ^     ,    ..  -j  i     *.        /w  j^    j 

the  ardole  eontncted  for,  ia  an  oxed  tune  an  idol,  oc.     Un  defencU 

'•  advance  of  moni^r  within  the  ^^'s  failing  to  do  so,  a  compbdnt  was 

meaning  of  the  aecUon.    EM  ^               '            r 

alao,  that  a  sentence  of  impri-  made  before  the  Sub-Magistrate,  who 

■onment   should    not   be    an-  ,           _,        j-      x*        j  ^     ji     ^ 

nonnced  beforehand  in  the  or-  pAflsed  an  order  duccung  defendant 

der  direeting   performance  of    to  complete  the  work  within  7  days, 
the  contract,  but  should  follow  ^     ^  ^^ 

on  a  complaint  of  non-compli-    or,  in  de&ult,  to  be  rigorously  im- 

prispned  for  10  days. 

The  Joint-Magistrate  was  of  opinion  (1)  that  the  case  did  not 
fell  within  the  provisions  of  Section  2,  (a)  Act  XIII  of  1859, 

(a)  Section  2,  Act  XIII  of  1859,  is  <*  If  it  shaU  be  proved  to  thesstisfae- 
tioa  of  the  Magistrate  that  snoh  artificer,  workman^  or  laborer  has  reoeiTed 
money  in  advance  from  the  complainant  on  account  of  any  work,  and  has 
wilfnlfy  and  without  Uwfol  or  reasonable  ezcase  n^lected  or  refused  to 
perform  or  get  performed  the  ssine  according  to  the  terms  of  his  contract^ 
the  Msgistrate  shall,  at  the  option  of  the  complainant,  either  order  sneh 
artificer,  woriunaUf  or  laborer  to  repay  the  money  adyanoed,  or  such  part 
thereof  ss  may  seem  to  the  Msgistnte  just  and  proper,  or  order  him  to  perform 
or  get  perf ormed^such  work  according  to  the  terms  of  his  contract ;  and  if  such 
artificer^  workmaA,  or  laborer  shall  fail  to  comply  with  the  said  orders  the 
Hsgistrate  may  sentence  him  to  be  imprisoned  with  hard  labour  for  a  term 
not  exceeding  three  monthsi  or  if  the  order  be  for  the  re-payment  of  a  sum  of 
num^t  lor  a  term  not  exceeding  three  months,  or  until  such  sum  of  moQcy 
■hall  be  sooner  repaid ;  provided  that  no  such  order  for  the  re^paymentof  any 
money  shall,  while  the  same  remains  unsaHsfled,  deprive  the  complainsnt  of 
any  Civil  remedy  by  action  or  otherwise  whioh  he  might  have  had  but  fur 
this  Act** 


\ 
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inasmuch  as  the  money  advanced  appeared  to  have  been  advanced        1871. 
not  in  payment  of  the  work  to  be  done  but  merely  as  raw  material     ^*^  ^^' 
for  the  idol,  S^. ;  (2)  that  the  order  directing  imprisonment  before 
a  second  complaint  or  non-compliance  with  the  Sub-Magistrate'ei 
order  was  illegal. 

The  High  Court  cannot  agree  witjh  the  Joint-Magistn^te  th%t 
the  case  was  liot  one  fifdling  within  the  soope  of  Section  2,  Act  XIII 
of  1859.  The  fact  that  the  money  was  perhaps,  and  this  is  not 
clear,  to  be  used  as  raw  material|  does  not^  in  their  opinion,  pre- 
vent it  from  being  an  advance. 

The  second  part  of  the  Sub-Magistrate's  order  is,  however, 
clearly  illegltl.  The  imprisonment  should  not  have  been  announced 
beforehand,  but  should  have  fdlowed  on  a  complaint  of  non- 
compliance, to  which  the  defendant  might  have  had  a  satisfactory 
dcf(toce.  The  part  of  the  Sub-Miigistrate's  otder^  therefore,  whiclx 
directs  imprisonment  must  be  quashed. 


Proteedinge;  iSih  March  1871. 

tPON  a  referentie  by  the  Magistrate  of  Kumool,  of  the  Pro-       1871. 
ceedings  of  the  Sub-Magistrate  of  SirweU  in  C«ae  No.  66  of    ^^'^^  ^^' 
1870,  as  contrary  to  law, 

The  High  Court  made  the  following 

KuUNO : — In  this  case  the  defendant  wi£s  oonvicted  by  the 

Defendant  was  convicted  of     Sub-Magistrate   of  criminal  trespass 

d^^d^^en<^tol^-    fo' having  enclosed  and  commenced 
vate  a  portion  of  a  burial  ground,    to  cultivate  a  portion  of  a  burial 

HeULf  that  the  conviction  was 

right.    Tihe  person  (corporate)    ground.    The  Magistrate  referred  the 

in  pcoBOOirion  of  the  burial  ground  »    •    j.%  ■»  «   ^i        rr.  •, 

im  thei^tion  of  the  pubUc  en-    case   for   the    orders  of  the    High 

titled  to  uae  the  burial  ground  g^,^  ^^^  ^^  ground   that  there  was 
and  the  act  of  ploughing  up  the  ^ 

burial  ground  was  evidence  of  no    proof  against   the    defendant  of 
intent  to  annoy  such  perscm,  ^e 

defendant  not  being  pne  yf  tl^e    any  of  the  intetits  eilsential  to  thft 

portionjof  the  public  entitled  to     ^a*^^^     /^  i 
Itause.  offe^ce.  (a J 

fa)  Section  441  of  the  Penal  Code  defines  criminal  treiBpasa  as  follows  : — 
'*  Whoever  enters  into  or  upon  property  in  the  possession  of  another,  vrith  in- 
tent to  commit  an  ofEenoe  or  to  intimidate,  insult,  or  annoy  any  peraon  in  pos- 
sessioa.  of  such  property ;  or  having  lawfully  entered  into  or  upon  such  proper- 
ty, imlawfully  remains  there  with  intent  thereby  to  intimidate,  insult,  or  annoy 
any  such  person,  or  with  intent  to  commit  an  offence,  is  said  to  commii  criml- 
Itai  trespass. 
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1871.  Tke  High  Court  take  the  &ot8  to  be  that  the  defendant  inui 

March  28.^  illegally  appropriated  to  his  own  use  ground  deroted  to  commoxi 
and  saored  uses.  The  person  (corporate)  in  possession  of  the 
burial  ground  is  the  portion  of  the  public  entitled  to  use  the  burial 
ground,  and  the  High  Court  are  of  opinion  that  there  was  evidence 
of  an  intent  to  annoy  sueh  person,  for  the  intent  of  the  defendant 
must  be  inferred  from  the  nature  of  his  acts  and  it  is  scaioely 
possible  to  conceive  any  act  more  calcutatexi  to  cdosef  annoyance, 
dspecially  to  superstitious  people  attaching  sanctity  to  the  relics 
of  mortality,  than  the  act  of  ploughing  up  a  burial  ground.  The 
defendant  himself  does  not  attempt  to  justify  his  proceeding.  He 
admits  that  his  entzy  upon  the  ghmnd  was  wrougfiil,  and  we  have 
ascertained  from  the  Magbtrat^  that  he  is  not  one  of  the  portion 
of  the  public  entitled  to  its  ud6,  and  it  id  therefore  unneoessaiy 
in  the  present  case  to  consider  whether,  if  the  fbct  were  otherwise, 
it  would  make  any  diffeienoe.  In  these  droumstancea  the  High 
Court  are  of  opinion  that  the  offence  of  Ctimiiial 
made  out  and  that  the  conviction  must  be  upheld. 


froceedirigs,  25th  May  1871. 

1871.       TTPOK  a  reference  by  the  Magistrate  of  Coimbatore  of  thef 
Jfgy  2S.      U     Proceedings  of  the  1st  Class  Sub-Magistrate  of  Datrapiirani, 
in  Case  No.  35  of  1871. 

The  High  Court  made  the  following 

RoLlKO  :-^Ixi  this  dase  the  Sub-Mi^istiate  eoorvicted  the  acf- 
_  .    ,    ^  ,_^  J,    .    oused  of  criminal  trespass  for  indud- 

Defendant  was  convicted  of  ^  w      , 

drinanal  trespan  for  mdudiiig  mg  in   his  own  land  a  portion  of  m 

In  his  own  land  a_portion  of  a  ^„T.t.    ft^^-^AU 

pul^  f ootrpAth.  jfo*  that  as  F^^©  footpath. 
th»  publio  generally  were  en- 
titled to  the  use  of  the  foot-path.  The    question  for    the    Court's 

defendant  on  property  in  the     dedsion   is   whether  the  offenos   of 

poweMonof  another  with  intent    criminal  trespass  was  committed.  In 

to  axmoy  the  person  in  puaseaBZony  ^ 

and  oonaequently,  that  the  de-     a  case  ih>m  EuTDOol  it  was  held  Hmt 

fand«t  w- w«»gl,  oooTiotod.  ^^^^^^  ^  ooWwfcittg  »  faoml 
ground  amounted  to  criminal  trespass,  but  in  that  case  it  was 
found  as  a  fact  that  the  defendant  was  not  one  of  the  pertoas 
entitled  to  the  use  of  the  burial  ground.    In  the  preeent  case 
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the  public  generally  are  entitled  to  the  use  of  the  footpath  and  1871. 
the  High  Court  are  unable  to  say  that  there  was  an  illegal  entry  ^«y  25. 
on  property  in  the  possession  of  another  with  intent  to  annoy  the 
person  in  possession.  The  defendant  might  have  been  convioted 
of  a  public  nuisance  under  Section  283  of  the  Penal  Code,  or  he 
might  haye  been  dealt  with  under  Section  20  of  the  Criminal 
Prooeduse  Code.  With  reference  to  Section  426  of  the  Code  of 
Criminal  Procedure,  it  is  not  necessary  to  interfere  with  the  con- 
viction or  sentence. 


Proceedi/ngs,  let  May  1871. 

UPON  reading  the  record  of  the  case  No.  13  of  1871,  on  the       isn. 
file  of  the  Session  Court  of  Salem,  and  also  the  e^lanation     Maff  i 
furnished  by  the  Session  Judge. 

The  High  Court  made  the  following 

RuLiKG: — The  Session  Judge    reports  that  the  peijury  of 

_        , ,       ^  ^       which  the  inrisoner  in  the  above  case 

The  makmg  of  any  number  ^    ^  »_.  i.  • 

of  false  statements  in  the  same     has  been  convicted,  and  for  which  he 

oi'Sw^s^^j^ss"^^  ^  ^«°  "^'^^'^  *^  '^^^^  *^ 

of  false  evidence  cannot  be  months'  impriBOQment  Bft  the  expira- 
multiplied    according    to     the  *    ,  ^  j  i.- 

nttmherof  false  sttttementa oon-  tioo  of  the  Sentence  p^af^  oji  hmi 

tained  in  the  depositions.  ^  Calendar  No.  103  of  1370,  ^d  in 

a4dition  to  receive  50  lashes  with  a  cat-o'i^ine  tails  under  Section 
4,  Act  VI  of  1864,  is  a  second  piece  of  fla^B^  evid^ce  given  in  the 
same  deposition  and  on  the  same  occasion  as  the  penury  for  which 
the  prisoner  was  convicted  in  the  former  QW,  bj;t  thi^t  the  two 
{Heees  of  evidence  were  on  distinct  matters  and  pven  at  differ^t 
stages  ef  the  trial. 

It  appears  to  the  High  Court  that  the  making  of  any  number 
of  false  statements  Ia  the  same  deposition  is  one  aggregate  case 
of  giving  felse  evidence,  and  that  chaiges  of  false  evidence  cannot 
bemultipHed  according  to  the  number  of  fol^e  statements  con- 
tained  in  ttie  depositions.  Th^  are  merely  mstances  of  the 
offence.  Testing  it  by  the  hiw  of  evidence,  the  whole  deposition 
must  be  looked  at,  if  desired,  and  one  part  qualified  by  the  other. 
The  prisoner  has,  therefore,  been  twice  tried  for  and  convicted  of 
the  same  offence.  The  falsity  of  the  second  statement  wa^  propol^ 
evidence  on  the  first  trial,  but  there  were  not  twp  offences. 

The  second  conviction  must  be  quashed. 


SXV^i  |(ADRAS  fflOH  COURT  RULINOS. 

Profieedi/ngs,  2Srd  May  1871. 

1871.         TTPON  reading  an  extract  fr6m  Proceedings  of  the  Session  Court 
^''y  ^^'       ^      of  Berhampore,  dkted  20th  April  1871 ,  referring  the  Proceed- 
ings  of  the  District  Magistrate  of  Gaiyam  in  Case  No.  16  of  1871, 
as  contrary  to  law, 

The  Qigh  Court  made  the  following 

BuLiNa : — In  this  case  the  District  Magistrate  has  discharged 

without  trial   ft  person   accused  of 

A  person  who  pled«8  what    qriminal  breach  of  trust.     The  facts 
IB  pledged  to  him  may  oe  guilty  ■  '       i 

of  criminal  breach    of   trust,     are    that   the     prosecutrix  lent    or 

The'di8^*iI^vioS*^f""iiy    pledged  her  brass  pot  to  the  accusec^ 

direction  of  law  or  contract,  ^.     ^nd    that    the    accused  pawned    it 

press  or  miplied,  prescnbmg  the 

mode  in  which  the  trust  ought    The  District  Magistrate  was  of  opinion 

poeal  dishonM^.  "  ^^^^  ^^    criminal  offence  was    com- 

mifited.  The  Session  Judge  refers  the 
order  of  discharge  i(s  illegal,  on  the  g^und  that  the  facts  necessarj 
to  constitute  the  offence  of  criminal  br^aoh  Of  trust  or  criminal 
misappropriation  of  property  have  been  proyed. 

The  High  Court  are  clearly  of  opinion  that  a  person  who 
{^ledges  what  is  pledged  to  him  may  be  guilty  of  criminal  breach 
of  trust.  There  are  two  elements.  (1.)  The  disposal  in  violation 
of  any  direction  qf  law  or  contract,  express  or  implied,  prescribing 
the  mode  in  which  the  trust ^ought  to  be  discharged.  (2.)  Such 
disposal  dishonestly.  In  the  present  case,  the  &cts  not  having 
been  gone  into,  it  is  impossible  to  say  whether  the  first  element 
existed.  The  High  Court  cannot,  however,  agree  with  the  broad 
proposition  laid  down  by  the  Magistrate.  Supposing  the  first 
element  to  be  made  out,  then  there  was  certainly  some  evidence  of 
the  second,  and  it  is  impossible  to  say  that  the  offence  could  not  in 
point  of  law  have  been  committed. 

The  Judge  and  ^e  Magistrate  are  both  agreed  that  the 
ptesent  case  requires  no  further  investigation,  and  undoubtedly 
great  caution  ought  to  be  used  in  dcitwing  the  inference  of  dis- 
honesty from  a  breach  of  a  duty  imposed  by  Civil  law.  Whether 
it  should  be  drawn  or  not  is  a  question  in  each  particular  case. 
When  tfie  law  bearing  upon  the  case  is  doubtful  (Donald  v.  Suek^ 
ling,  L.  R.  I.  Q.  B.  585),  it  would  be  most  indiscreet  to  raise  the 
inference  of  dishonesty  f^nst  a  man  who  has  mistaken  it,  sinyljr 
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Ibecause  he  has  mistaken  it.     Wbere  the  rule  of  lav  is  perfectly        1871- 
plain  a  oonyiction  ought  by  no  means  necessarily  to  follow,  but      ^"y  ^^ 

the  very  violation  of  the  law  would  be  some  evidence  of  the  dis- 

,'  '      •     '  «  ...» 

honest  intent. 


Proceedings,  ZUt  Jv/ne  1871. 

TTPON  reading  a  letter  from  the  Session  Judge  of   TinneycJIyf        i87I. 
^     submitting,  that  the  Rule  of  Practice  tp  the  effect  that  aU     junt  21. 
caaee  in  which  records  may  he  received  and  the  parties  present  before 
the  first  day  of  ofuf  Session  shotUd  be  tried  cd  such  Session  reqi^ires 
modification, 

The  High  Court  made  the  following 

Ruling  : — The  High  Oourt  are  not  prepared  to  modifp-  the 
present  rule  of  practice.  It  is  in  the  power  of  a  Session  Jlidge 
to  keep  the  Session  open  if  he  requires  time  for  the  perusal  of  the 
?ecords,  or  to  adjourn  a  trial  if  the  interests  of  the  public  or  the 
prisoners  require  it.  At  the  same  time  the  Magistracy  should  be 
cautioned  against  allowing  investigations  on  preliminary  enquiry 
to  l3e  deferred  and  a  number  of  records  transmitted  to  the  Court 
immediately  before  the  day  fixed  for  the  Sessions.  Each  prelimi- 
nary enquiry  should  '^e  conducted  to  a  close  as  quickly  as  Htp 
'<)ircumstance8  of  the  case  will  p^nnit, 


Proceedings,  Ist  August  1871. 

UPON  a  reference,  by  the  Session  Judge  of  Tanjore,  of  the  Pro-        ^g^i, 
ceedings  of  the  Head  Assistant  Magistrate  of  Taojore,    in     Xng«t<  1: 
pase  No.  48  of  1871,  i^s  contrary  tq  li|w. 

The  High  Court  made  the  following 

BuuMO : — In  this  case  the  accused  was  summoned  as  a  wit- 

Aocuwd  wnB  .ummoned  aBa  »««  >»  »  «"«   to   be  heard  on  the 

witiiM  in  a  caae  to  be  heard  on  27th  May  ^871.    The  summons  was 
27ih  May.    The  aummons  waa  '  „  ,  , 

not  aeired  peraonally  on  aocua-  not  served  personally  on  the  accused, 

ji'S^jf^lh.X^t^    but  w«  affixed  to  the   door  of  his 


1^^1^:Z^^7-^    •»«"•••    ®"  *^«  appointed  dto  tl<* 
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ed  to  attend.    For  tins  he  wm   joorned  by  poblk  prodanuitioii  until 

convicted  of  an  oflfaooe  under  ,^«. 

SectioQ  174  of  tiie  Penal  Code,    the  dth  June  1871.    On  this  latter 
mminii^lSd'S^^^t^to    ^^  *^  aoonsed  failed  to    attend, 

the  knowledge  if  the  accoaed     Par   tilis  omiflsion   be   was  OODTicted 

80  aa  to  require  him  to  attend 

on  the  fizet  oooaaion.     BOi,    of  an  offesce  und^  Sectum  174  of 

that  on   the  ground   of  there      ,     «       •    «   , 

bong  no  eridence  of  the  com-    ^«®  Penal  Code  and  sentenced  to  pay 
pa^^^S^tt^    impwonedfor  ana  week. 

luid  objeotiooahieL 

In  referring  the  con  viotion  as  illegal,  the  Session  Judge  express* 
ed  an  opinion  that  the  adjonnunent  of  a  trial  by  pnblic  proda- 
wation  was  irregular  and  objectionable. 

The  High  Court  obeerre  that  there  was  not  a  partide  of  eri- 
dence that  the  summons  was  brought  to  the  knowledge  of  the 
accused,  so  ae  to  require  him  to  attend  on  ihe  first  occasion.  On 
the  ground,  therefore,  that  there  is  no  evidence  of  the  ccNnmiarion 
of  an  offence,  the  conviction  mu^t  be  quashed  and  the  fine  leried 
I'cfunded. 

The  High  Court  concur  witb  the  Session  Judge  in  holding 
that  the  adjournment  of  a  trial  l^  public  proclamation  is  irr^;ular 
and  objectionable. 

In  all  pending  cases  it  is  the  duty  of  the  Magistrate  to  give 
spedal  notification  to  the  parties  of  the  date  to  which  the  case  i% 
a4Joumed« 


XADRAS  HIGH  COUBT  RULIKQS. 

ProceedAnga,  9tk  August  1871. 

UPON  reading  Proceedings  of  the  Session  Court  of  Berhampore,       1871. 
reviewing  certain  Proceedings  of  the  Junior  Assistant  Magis-    ^^HT^  ^* 
irate  of  Ganjam, 

The  High  Court  made  the  following 

BuLiNG  :-»In  this  case^  the  accused,  a  Police  Constable,  was 

Accu^Kl.  a  Police  OnMMe,  <^^^<^  of  <^^  to  perform  the 
WHS  wmvicted  under  Sec  44  of  duties  of  his  oflSce,  an  oflTence  punish- 
Act  XXIV  of  1859  of  ceaaing  to  ^  '  x^ 

perform  the  duties  of  his  office,  able  under  Section  44  of  Act  XZIV 
J^7tfdee?7l$t^    o'18«9  (P°«««  Act),  and  was  sen- 

as  a  sentry  over  Uie  Jail.  Held,  tenced  to  3  months'  rigorous  imprisoU'" 
tiukt  the  aoouaed  was  not  guilty 

of  the  particular  species  of  ofienoe  ment.    The  evidence  showed  that  the 

of  which  he  was  oonvioted  ;  he  ^j  v  j           x     i           i.'i    -.>.^*^j 

was,  however,  guUtyi>rtm4iaae  accused  had  gone  to  sleep  while  jposted 

under  the  Section.  ,     as  a  flentrv  over  the  JaiL    The  Ses- 

Gomg  to  sleep  while  on  guard  ^    ,  -        ,   *,  .... 

is  an  oiflenoe  punishable  under     Sion  J  udge  referred  the  conviction  as 

^^  *^-  illegal  on  the  ground  that  the  facts 

alleged  against  accused  did  not  amount  to  a  ceasing  to  perform  his 
duties  within  the  meaning  of  the  Section,  the  ceaaing  contemplated 
being  a  permanent  ceaaing. 

The  High  Court  concur  with  the  Session  Judge  in  holding  that 
the  accused  was  not  guilty  of  the  particular  species  of  offence  of 
which  he  was  convicted ;  he  was,  however,  guilty  primd  facie  under 
the  section.  Going  to  sleep  while  on  guard  is  doubtless  a  very 
serious  violation  of  duty,  but  in  the  opinion  of  the  High  Court  it 
is  one  punishable  (not  which  ought  to  be, punished,  which  was 
doubtless  meant)  under  Section  X.  The  conviction  under  Section 
44  is  clearly  illegal  and  must  be  quashed  and  the  prisoner  dis- 
ebarged  from  custody. 


Proeeedvnga,  17ih  August  1871. 

"TTPON  reading  a  letter  from  the  Session  Judge  of  Salem,  referring       1971, 
\J     the  Proceedings  of  the  District  Magistrate  of  Salem  in  Case     Augmt  1T> 
Ko.  9  of  1871, 

The  High  Court  made  the  following^ 


XJCSll 
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1871. 
Augmi  17. 


BuLiVG :— In  this  case 

DefendantwasooimdCed  under 
Section  838  of  the  Indian  Penal 
Code  of  causing  grievous  hurt. 
The  evidence  showed  that  the 
defendant  was  being  driven  in  a 
carriage  to  her  house  through 
the  streets  of  the  town  between 
the  hours  of  7  and  8  p.  m.  That 
the  carriage  was  being  driven  at 
an  ordinarj  pace  and  in  the 
middle  of  the  road  ;  that  the 
n%ht  was  dark  and  the  carriage 
without  lamps,  but  that  the 
horse-keeper  and  coachman  were 
shouting  out  to  warn  foot-pas- 
sengers ;  that  the  defendant's 
carriage  came  into  contact  with 
the  complainant's  father,  an  old 
deaf  man,  and  that  complainant's 
lather  was  thereupon  knocked 
down,  run  over  and  killed.  Beld^ 
up(m  a  reference,  that  the  ques- 
tion for  the  Court  was  whether 
there  was  any  evidence  that  the 
death  of  the  deceased  was  in- 
duced by  an  act  negligently  and 
rsshly  directed  by  the  accused, 
and  that  there  was  no  such  evi- 
dence. The  conviction  was 
Mcordingly  quashed. 


the  defendant  was  conTicted  of  causing 
grievous  hurt  by  driving  vith  such 
negligence  as  to  endanger  human 
life,  an  offence  punishable  under  Sec- 
tion 338,  Indian  Penal  Code,  and  was 
sentenced  to  pay  a  fine  of  Rs.  100. 

The  evidence  showed  that  the 
defendant  was  being  driven  in  a 
carriage  to  her  house  through  the 
streets  of  the  town,  between  the  hours 
of  7  and  8  p.  m.  ;  that  the  carriage  was. 
being  driven  at  an  ordinary  pace  and 
in  the  middle  of  the  road ;  that  the 
night  was  dark  and  the  carriage  with- 
out lampSj  but  that  the  horse-keeper 
and  coachman  were  shouting  out  to 
warn  foot-passengers ;  that  the  defend- 
ant's  carriage  came  into  contact  with 
the  complainant's  father,  an  old  deaf 
man,  and  that  complainuit's  fitther 
was  thereupon  knocked  down,  run  over 
and  killed. 


The  Session  Judge  referred  the  conviction  as  illegal  on  the 
ground  that  there  was  no  evidence  to  show  criminal  negligence  on 
the  part  of  the  defendant's  coachman,  and  that  even  if  such  Di- 
ligence on  the  part  of  the  coachman  were  proved,  the  defendant 
could  not  be  held  criminally  liable  for  the  act  of  her  servant. 

The  High  Court  are  of  opinion  that  if  the  facts  made  out  in  thi» 
case  justified  a  conviction  under  Section  338  they  must  also  have 
justified  a  conviction  of  culpable  homicide.  That  Section  deals  with 
grievous  hurt  engendered  by  an  act  done  so  rashly  and  negligently 
as  to  endanger  human  life  or  the  personal  safety  of  others.  The 
conscious  doer  of  such  an  act,  when  death  results  from  it,  both 
before  and  after  the  new  section  is  guilty  of  culpable  homicide  on 
the  £Gkcts  of  a  case  such  as  this.  The  High  Court  are  not  at  all 
prepared  to  say  that  only  the  ilnmediate  agent  could  be  guilty. 
It  is  perfectly  easy  to  conceive  cases  in  which  the  master  of  the 
servant  would  be  at  least  as  much  a  principal  as  the  Engineer  in 
i2.  V.  Lowe  (3  C.  A  K.  123)  and  as  the  co-racing  omnibus  drivers 
in  Seg.  v.  Smndell  and  OsbovM  (2  C.  ii  K.  230).    Looking  at 
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tfae  paM^TO  StibmiflsiveneaB  of  the  native  servant,  it  wonld  "be  very        ib71. 
dangerous  doctrine  indeed  to  hold  the  master  inside  entirely  guilt*     Ji9t§H9il7. 
less  if  his  directions  procured  the  rash  and  negligent  act. 

The  High  Court  are  not  at  all  prepared,  too,  to  say  that  the 
existence  of  contributory  negligence  would  be  a  complete  defence 
where  in  English  law  it  would  be  so  to  an  action.  In  HammaeH 
V.  WUUy  11  C.  B.  N.  S.,  Willes,  J.  whose  dictum  (L.  &  C.  667.74> 
is  a  perturbing  element  in  the  English  Criminal  Law,  distinctly 
says  that  the  question  is  not  the  same  in  the  Civil  action  and  in 
an  indictment  for  manslaughtw  (p.  698).  What  that  learned 
Judge  could  have  meant  by  saying  that  he  should  hold  to  his 
opinion  that  no  person  could  be  liable  to  a  prosecution  who  could 
not  be  liable  to  -an  action,  and  that  he  should  so  hold  until  he  saw 
a  decision  to  the  contrary,  unless  he  meant  a  decision  of  the  Court 
for  Crown  Cases  Beserved,  the  Court  are  unable  to  say.  He  had 
the  high  authority  of  Maule,  J.  in  Beg,  v.  Hainea  (2.  C.  A  K.  368} 
that  the  contributoiy  negligence  of  others  is  no  defence  and  of 
Pollock,  C.  B.  in  SmndeU  cmd  Osbome'8  ease  (2  C.  &  K-  230),  of 
Bolfe,  B.  in  Beg.  v.  Longhotiom  (Bus.  C.  and  M.  871),  that  the 
law  as  to  contributory  negligence  has  generally  no  application^ 
That  doctrine  of  common  law  has  received  the  most  absurd  ex- 
tension (Compare  Thorofoghgood  v.  Brtom,  8  C.  B.  129,  with  The 
Milan,  Lush.  388)  and  a  very  pertinent  observation  of  Blackbunip 
J.  (L.  ^  C.  571)  shows  that  if  the  question  were  the  same,  a 
man  could  not  be  convicted  of  murder  for  abetting  suicide.  These 
cases  at  common  law  on  this  point  have  really  no  bearing  as  matter 
of  law.  The  conduct  of  the  person  injured  will,  of  course,  have 
important  influence  as  matter  of  fact  upon  the  relation  of  cause 
and  effect  between  the  act  of  the  accused  and  the  consequence, 
induced. 

In  the  present  case  the  question  for  this  Court  is  whether 
thero  was  any  evidence  that  the  death  of  the  deceased  was  induced 
by  an  act  negligently  and  rashly  directed  by  the  accused. 

That  the  driving  was  temperate  and  ordinary  driving,  there 
seems  no  doubt.  That  there  was  ample  time  for  any  person  en^ 
dowed  with  the  fair  exercise  of  his  natural  faculties  to  get  out  of 
the  way  seems  also  undoubted.  The  driver  and  passenger  must 
necessarily  assume  that  ordinary  state  of  faculties.  Then  wiU  the 
absence  of  lights  supply  that  evidence  of  negligence  and  rashness  ? 
The  Court  are  of  opinion  that  it  will  not.  That  the  absence  of 
the  candles  was  due  to  a  violation  of  a  distinct  order  of  the  accused 
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1871.  18  in  Iier  &vour.  That  Bhe  directed  careful  driying  "when  lake  ihH- 
Avfuat  17#^  coyered  their  absence  rebuts  any  possibility  of  inferring  that  rash 
driying  if  as  due  to  her  directions  eyen  if  it'ezisted,  as  it  did  not- 
Qn  the  ground,  therefore,  that  there  was  no  eyidence  which  a  Judge 
could  properly  leaye  to  a  jury  that  the  death  of  the  deceased  waa^ 
caused  by  any  negligent  or  rash  act  of  the  accused,  the  High  Court 
quash  the  conyiction  and  sentence  and  direct  that  the  fine  levied 
be  refunded. 


Proaeedmga,  25th  August  1871. 

1871.        TTPON  reading  a  letter  from  the  Magistrate  of  the  Oodayeiy 
Augwt  gg.     U     Diatricty  referring  certain  Proceedings  of  the  Subordinate 
Magistrate  of  Alamur,  as  contraiy  to  law. 

The  High  Court  made  the  following 

BinuNO : — In  these  cases  the  defendants  were  chaiged  with 
There  is  no  Act  of  the  Legis-    committing  certain  offences  toithm  the 


SS^^jJ^M^Sr  of  SS    ii^ofaioun.  .nd  were  conviot«l 
local  Government  to  define  a    and  punished  under  the  proyisions  of 

*' town"  f or  the  puipoees  of  Sec-     ^      .        .«     .  .       v«.-r«.    »*^m'^ 

tion  48,  Act  XXIV  of  1859.  Section  48  of  Act  XXI V  of  1859. 

The  High  Court  learn  from  the  letter  of  the  Magistrate  thaty 
in  the  year  1867,  a  notice  was  published  by  the  Magistrate  in  the 
District  Gazette  to  the  effect  that  the  proyisions  of  Section  48  of 
Act  XXIV  of  1859  should  be  enforced  in  all  the  yiUages  of  the 
District,  and  that  in  April  last  a  Notification  was  published  by 
Ooyemment  in  the  Fort  Saint  Qtorge  Gazette^  directing  that  the 
proyisions  of  the  Section  should  be  enforced  only  in  those  places 
in  which  there  was  a  Subordinate  Magistrate's  station  and  in  the 
neighbouring  yillages  not  more  than  two  miles  distant. 

The  Magistrate  was  of  opinion  that  the  Gh)yemment  Notifica* 
tlon  annulled  the  authority  of  the  Notification  published  by  him 
in  1867,  and  that  the  conyictions  now  referred  haying  been  made 
under  the  authority  of  the  latter  Notification  were  illegal. 

The  High  Court  are  not  aware  of  any  Act  of  the  L^gislatuva 
which  empowers  either  the  Magistrate  of  the  District  or  the  loeal 
Ooyemment  to  define  a  |*  town"  for  the  purposes  of  Section  48^ 
Act  XXIV  of  1859. 


HADBAS  HIGH  GOUBT  BULING& 

It  18  acarcelj  neoettary  to  point  oat  that  neither  Seotion  4  of       ^^^Voc 

Madras  Act  X  of  1865,  nor  the  re-enaetment  of  that  Seetion  con* ^ 

tained  in  Seotion  5  of  Madras  Act  III  of  1 87 1,  can  confer  the 
aathority,  as  the  power  of  defining  a  ''town"  conferred  upon  tha 
Local  Oovemment  by  those  Sections  is  in  each  case  expressly 
restricted  by  the  words  ''  for  the  purposes  of  this  Act." 

Holding  this  view  the  High  Gourt  are  of  opinion  that  the 
Notification  issued  by  the  Magistrate  in  1867  and  that  issued  by 
the  Oovemment  in  1871  stand  upon  a  precisely  simDar  footing  in 
being  both  alike  devoid  of  legal  authority.  In  the  absence  of  any 
provision  of  Law  defining  a  **  town*'  tho  High  Court  are  of  opinion 
that  it  rested  with  the  Magistrate  to  determine,  on  a  reasonable 
consideration  of  the  circumstances,  whether  or  not  the  place  was 
a  town,  llie  Magistrate  is  directed  to  report  the  facts  upon  which 
he  has  decided  that  the  place  in  which  the  alleged  offences  were 
oommitted  is  a  town,  and  authorized  to  take  further  evidence  in 
proof  of  such  fiicts. 


Proceedings,  iSiJi  August  1871. 

UPON  reading  a  letter  from  the  Acting  Magistrate  ofBeUaiyi       1871. 
recommending  an  amendment  of  the  Order  of  the  High     Augutt  28. 
Court  regulating  the  procedure  to  be  followed  by  Magistrates  in 
the  submission  of  records  to  the  Appellate  Court. 

The  High  Court  made  the  following 

OiU)]ER:-~In   the  letter   under    consideration,    the    Acting 

Magistrate  points  out  that  the  rule 
r,^^Ve^J^t>  ^t    which  requires  a  Sub-Magistrate  to 

followed  by  Magistrates  in  the     submit  within  48  hours  to  the  Magis- 
•ubmiwionof  recordBtotheAp-  *  ai.    ti-  a.  •  *       j   *     at.     4 

pellate  Court  aimtnded  by  sub-     trate  01    tnc  DlStnot  and  tO  the  Ap« 

:^r^Sl/"«mJSlhf?«l«U    pellate  Court  to  which  the  8ub-Ma. 

made  bjr  a  Sub-Magistrate,  the     gistrate   is    subordinate    a   copy   of 

copy  submitted  must  be  forward- 

ed  by  the  Magistrate  of  the    every  order  passed,  together  with  a 

^^^piL^^^'SSSJIu^    "*•*«"'««»  of  the  reasons  for  passing 

Magistrate,  without  more  delay  jf     entails  a  great   expenditure   of 

than  is  necessary  for  the  pur-        '  ^  ^           ^ 

pose  of  revision  to  the  Magis-  time    and  labour     On    the    limited 

trate  of  the  District,  who  will,         *.  uv  v  a.      c       o   u  hj      •  x.»i.^*« 

after  perusal,  wtum  the  same  to    estabhshmeut  of  a  Sub-Magistrftte  s 
the  Magistrate  of  the  Diviaion."     ^^^^^^  ^^^  suggests  that  instead  of  a 
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1871.        separate  copy  being  forwarded  to  the  District  Magiatmte.  the 
^^9^^*  ^^'   copy  rabmitted  to  the  Magistrate  in  charge  of  the  Division  might 
be  transmitted  by  the  latter  to  the  District  Magistrate  for  pemsat 
and  return. 

The  High  Coart  observe  that  the  object  of  the  mle  will  not 
be  as  effectually  provided  for  by  the  amendment  proposed.  As, 
however,  the  observance  of  the  rule  appears  to  be  attended  with 
considerable  inconveniencey  the  High  Court  are  willing  to  sanc- 
tion a  change  of  practice,  and  to  order  that  the  rule  be  amended 
by  substituting  for  the  last  part  of  it  the  words  « When  the 
<'  order  is  made  by  a  Snb-Msgistrate,  the  copy  submitted  must  be 
"forwarded  by  the  Magistrate  of  the  Division,  if  any,  appointed  to 
«  hear  appeals  from  such  Sub-Magistrate,  without  more  delay  than 
"  is  necessary  for  the  purpose  of  revision  to  the  Magistrate  of  tiie 
*^  District,  who  will,  after  perusal,  return  the  same  to  the  Magistrate 
^*of  the  Division." 


Proceedifi^Sy  3rd  Novernber  1871. 

V  ^^\  3    JY^^  ^^^  question  by  the  Civil  Judge  of  Tanjore  whether  a 

.1 fl-L  U     Schedule  appended  to  a  deed  of  sale  requires  to  be  stamped 

under  the  provisions  of  Act  XVIII  of  1869  (General  Stamp  Act.) ; 
The  High  Court  made  the  following 

KuLmo :— The  High  Court  are  of  opinion  that  the  Schedule  is 

not  a  collateral  instrument  within  the 

A  Schedule  appended  toa        ^^.         ./^,  «.«^«,,»«> 

deed  of  sale  does  not  require  to     »»«*niDg  of  Clause  15  of  Schedule  II 

^l^XVllTonSM^"*'^**'"'  of  the  Act.  fieference  to  it  is  neces- 
sary to  the  ascertainment  of  the 
object  conveyed  by  the  sale  deed*  As  a  Schedule  it  does  not  require 
a  stamp,  and  if  the  stamp  needed  by  the  instrument  is  there,  it  is 
sufficiently  stamped,  unless  there  is  any  provision  to  the  contrary 
in  any  roles  framed  under  Section  5  of  which  the  High  Court  are 
not  aware. 


Proceedivgs,  lOik  November  1871. 

1871.       TTFON  a  reference  by  the  Session  Judge  of  Ctilicut  of  the  Pro* 
y or tmher  TO.  vJ     ceedings  of  the  Deputy  Magistrate  of  Malabar,  Southerit 
Division,  in  Case  No.  114  of  1871, 
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The  High  Court  made  the  following  1871. 

BuLiXG : — In  this  case  the  Deputy  Magistrate  has  conyicted 

the  accused  of  mischief.    The  find- 
The  more   fact  of   allowing 
eattle  to  stray,  whoraby  dainage     ^QgB  are  that  the  defendants    cattle 

^o1^o:^JTS^\    -trayd  on  to  the  complainant',  land- 
conviction  on  the  chai^  of  mbt-    and  caused  damago«  and  that  the 

chief* 

defendants  allowed  the  cattle  to  stray. 
The  High  Couit  agree  with  the  Session  Judge  that  on  these 
findings  the  conviction  for  mischief  cannot  be  sustained.  The 
mere  fact  of  allowing  cattle  to  stray  affords  no  evidence  of  the 
offence.  The  convictions  must  be  quashed  and  the  fines  levied 
refunded* 


Proeeedinga,  15ih  November  1871. 

UPON  reading  a  letter  from  the  District  Magistrate  of  Salem^        ^^71. 
referring  certain  Proceedings  of  the  Sub-Magistrate  of  Tri-  .^''*^^^^' 
pattir. 

The  High  Court  made  the  following 

BuuMo :— In  this  case  the  Sub-Magistrate  convicted  the 

accused  of  trespassing  on  the  Bailway 
Section  84  of  Act  XVIII  of    g^^j       ^  Vauiembady  under  Sec- 

1854  preecribea   the    mode    in  '' 

which   fines  levied  under  that     Uon   17   of  Act  XYIII  of  1854,  and 

»ly'^*°^.'^^r^of  '^e    -ent""**  ^  to  pay  a  fine  of  8 
warrant  of  distraBs  nnaatiBfied,    Rupees  or  in  default  to  be  imprison* 

or  on  the  Magistrate  being  other-        ,  f     ^ 

wise  satisfied  that  no  sufficient     ed  for  five  days. 

^l^^^^^^"^""^'  Section  34  of  the  Act  quoted  pre- 

scribes  the  mode  in  which  fines  are  to 
be  recovered  by  distress  and  sale*  It  is  only  on  the  return  of  the 
warrant  of  distress  unsatisfied,  or  on  the  Magistrate  being  otherwise 
satisfied  that  no  sufficient  distress  exists,  that  imprisonment  can 
be  imposed.  It  is  possible  that  the  Sub-Magistrate  did  so  satisfy 
himself,  and  if  so,  be  should  have  endorsed  the  fact  upon  his  pro-> 
ceedings.  Tho  Sentence  as  it  stands  is  illegal  and  should  be  amend* 
ed  and  a  fresh  Calendar  submitted  to  the  Appellate  authority. 


•  •• 
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Proceedvrigs,  12th  November  1871. 
1871.       TTPON  the  question  from  the  Acting  Joint  Magistrate  of  Salem, 
NovmherlZ.   \J     ^s  to  the  power  to  carry  out  a  sentence  of  flogging,  the  limit 
of  15  days  from  the  date  of  sentence  provided  in  Section  9  of  Act 
YI  of  1864  having  expired. 

The  High  Court  made  the  following 

BuLiNG. — The  Sub-Magistrate  of  Kristnaghiri  appears  to 

have  erroneously  entered  in  a  warrant 

T^^or^rrifK?:;^    to  the  superintendent  of  the  JaU 

of  the  limit  of  IS  days  from  date    that  the  sentence  of  whipping  passed 
of  aentence  provided  in  Section  .  ^      i.  *  •    ^        i. 

9  of  Act  VI  of  1864.  on  a  prisoner  was  to  be  carried  out 

at  the  expiry  of  the  term  of  imprison- 
ment, viz.,  six  months^ instead  of  at  the  expiry  of  15  days  from 
the  date  of  sentence. 

Section  9  of  Act  Ylof  1864  attaches  to  every  sentence  of 
whipping  passed  by  a  Court  whose  sentence  is  open  to  revision  a 
condition  that  the  whipping  shall  not  be  inflicted  before  15  days 
and  shall  be  inflicted  immediately  on  the  expiry  of  15  days. 

Any  direction  to  the  contrary  in  a  warrant  addressed  to  the 
Superintendent  of  the  Jail,  such  as  appears  to  have  been  made  in 
the  present  case,  is  therefore  altogether  void,  and  the  warrant  was 
on  the  face  of  it  illegal  and  should  have  been  returned  to  the 
Court  issuing  it  for  amendment.  Thereupon  a  fresh  warrant  might 
have  issued,  as  the  sentence  of  whipping  cannot,  in  the  opinion  of 
the  High  Court,  be  held  to  be  absolutely  bad  in  law.  But,  as  the 
case  now  stands,  the  sentence  otherwise  legal  has,  by  lapse  of  time 
been  rendered  inoperative,  and  the  issuing  of  a  legal  warrant  upon 
it  to  carry  out  the  whipping  has  become  impossible.  The  offender 
will  therefore  escape  the  whipping,  but  the  validity  of  the  eentenoe 
as  to  the  imprisonment  remains  unafiiscted. 


Proeeedings,  Vlth  Ifovevnbei*  1871« 

1871.       TTPOK  reading  a  letter  from  the  Magistrate  of  North  Arcofc,  mb* 
i^ovember  17'    ^     mitting  certain  Proceedings  of  the  8heristadl(r  and   6ub« 
Magistrate  of  Wandewash  Taluq  conniected  with  a  case  of  theft^ 

The  High  Court  made  the  following 
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JfecLiNQ :— lu  this  case  the  defendants  were  changed  with        18fl. 

theft,  and  on  their  appearance  before  ^^^^^^  ^y* 

Defendants  were  chai^ged  with     ^^^  Sub- Magistrate  on  Ist  May   they 
theft,  and  on  their    appearance  ^  0  ^ 

before  the  Sub-Magistrate  on  let    were  bound  over  by  recognizance  to 

J^r^a^;^  ^m'^tTS    "^f  Fat  from  that  data  uutU  the  close 

until  the  cloae  of  the  trial.     On  of  the  trial. 

the  2nd  May  when  the  case  was 

called  on,  defendants  were  not  ^     .,  ^  n^  ,  i^r^^  „!,««  4.1,**    «-**- 

present,  but   they  appeawd  on  ^^  ^^^  2nd  May  when  the    caSB 

the   3rd.    The  Sub-Magistrate     ^gg  called  on,  the   defendants   were 
heard  what  they  had  to  say  and 

directed  the  penalties  on  the    not  present,  but  they  appeared  on  the 

!:il^*i«,rrre.:L^    3rd.    The  Sub-llagittrato  heard  wh.t 

ffeld,  that  there  was  no  ground    they  had  to  say  and  directed  the  peual- 
for  the  interference  of  the  High  .    < 

Court  as  a  Court  of  Revision;    ties  on  the  forfeited  recogDizances  to  b^ 

that  there  was  nothing  illegal     j^j^  £    ^^  ^^  defendants, 
in  requmng  defendants  to  exe-     *^'*'*^  **««*  •-* 
cute  such  a  bond,  and  that  no 

notice  was  necessary  before  pro-  The  Magistrate  refers  the  Pro- 

ceeding  to  enforce  the  penalty.        ^^^^^^^   ^^   ^y^^   Sub-Magistrate    aS 

illegal,  on  the  grounds  that  the  bail  bond  taken  from  the  defend- 
ants was  unreasonable  and  informal,  and  that  the  defendants  had 
not  sufficient  notice  of  the  day  on  which  they  were  required  to 
attend. 

The  High  Court  are  of  opinion  that  there  is  no  ground  for 
their  interference  as  a  Court  of  Revision.  The  defendants  bound 
themselves  to  appear  from  the  date  of  the  execution  of  the  bail 
bond  on  everyday  until  the  case  was  disposed  of.  There  was  nothing 
illegal  in  requiring  them  to  execute  such  a  bond  and  no  notice 
was  necessary  before  proceeding  to  enforce  the  penalty.  Whether 
the  explanation  of  the  defendants  should  or  should  not  have  been 
held  a  sufficient  excuse  for  their  default  is  not  a  question  which 
it  is  open  to  the  High  Court  to  decide. 


Proceedings,  18th  November  1871. 

UPON  the  question  from  the  Civil  Judge  of  Guntoor  whether  sale        1371. 
certificates  under  Section  259of  the  Code  of  Civil  Procedure  are  ^^'^^^  ^^t 
doeuments  of  which  the  tegistratiou  is  compulsory  under  Section 
17  of  Act  VIII  of  1871,  or  of  which  the  registration  is  optional 
under  Section  18, 

The  High  Coui't  made  the  following 


xl  HADRAs  man  court  bulings. 

1871.  Ruling:— The  High  Court  have  considered  the  proviaons 

-^^^ — ^ — '     «  ,  «    .-  ^^  the  Registration  Act,  and  it  ap- 

Sale  Certijacatea  under  Section  ^      ,  ^    .     , 

259  of  the  Civil  Procedure  Code     P^f^^o  them  as  at  present  advised 

l^^'^rppexSfS         ^^^  Sale  Certificates  under  Section 
iralue  of  the  intereet,  BO  declared,     259  of  the  CivQ  Procedure  Code  are 

be  one  hundred  Rupeee,  or  up.     ,     ,  x     j     ^     •  •  i. 

waixlfl,  the  registration  of  these    instruments  declaring  an  mterest  m 
^^^^VtlT^^WL     property,  and  that,  if  the  vlueof  the 

interest  so  declared  ia  of  one  hundred 
Rupees  or  upwards^  the  registration  of  these  instruments  is  compai- 
sory  under  Section  17  of  Act  YIII  of  1871. 

The  High  Court  are  induced  to  depart  in  the  present  case 
from  their  usual  practice  of  declining  to  give  any  opinion  on  ques^ 
tions  which  may  come  before  them  judicially  for  decision ;  as,  adopt- 
ing the  Tiew  given  above,  the  effect  of  non-registration  would  be 
most  serious  to  all  purchasers  at  Court  sales. 

In  issuing  Sale  Certificates^  the  Courts  will,  in  futvjre,  inform 
purchasers  that  unless  the  same  are  registered  they  will  probably 
be  held  inadmissible  as  evidence  of  title. 


Proceedings,  20th  November  1871. 

1871.       TTPON  the  reference  by  the  Magistrate  of  Coimbatore  of  certain 
November  20.  U     Proceedings  of  the  2nd  Class  Sub-Magistrate  of  Anamallai 
Its  contrary  to  law, 

The  High  Court  made  the  following 

RuLiKQ : — In  these  oases  the  prisoners  were  sentenced  to 

fines  under  Sections  21  and   22  of 

fines  u^dM  S^on8°21  and  22    ^adrw  Act  III  of  1864,  and  in  default 
of  Madras  Act  m  of  1864  and m    of  payment  of  fine  to  rigorous  im- 

default  of  payment  of  fine  to         ,      *'  ° 

rigorous   imprisonment.    Jffeld,  prison  ment. 

that  as  fine  m  these  cases  was  ^.       •      . «  a.^  i 

the  only  assignable  punishment,  ^  *^®  ^  *"®*®  C^^es  was  the  only 

and,  by  Sections  80,  81  and  82  assignable  punishment,  and,  by  Sec- 
a  specified   procedure    is   laid  oo  ^on  ^j^j 

down  for  the  levy  of  the  penal-  ^^OUS    30,    31     and  32,    a    specified 

'^i^^l^on'^'^^^    procedure  i8  laid dowa for  the  levy  Of 

the  penalty.  Section  64  of  the  Penal 
Code  had,  therefore,  uo  application,  and  so  much  of  the  sentence  as 
awards  imprisonment  in  default  of  payment  of  fine  is  illegal  and 
must  be  quashed. 


MADRAS  HIGH  COURT  RULINGS. 


xli 


Proceedings,  ZOth  November  1871. 

UrON  reading    certain  Proceedings  of    the  Beesion  Court  of        1871. 
Salem,  i^or^mAer  20, 

The  High  Court  made  the  following 

BuLiNQ  : — A  watchman  on  the  Railway  was  placed  hefore  the 

Acting    Head    Assistant    Magistrate 
cA^r^a^'C^    charged  with  au  offence  under  Section 

MagiBtrate  with  an  offence  under     26  of  Act  XVI II  of  1 85 4.  That  charge 
Sec.  26  of  Act  XVIII  of  1854.  ..      .       ^  ^   ^   lu     o      • 

That  charge  was  dismiaaed,  but     was  dismissed  on  what   the  bessiOU 

^S°A''^t^'^<l^    Judge    con.idered  frivolou.  grounds, 

ing  the  Session   Judge   acted     and  he  ordered  a  fresh  trial  to  he 

without  jurisdiction^  _    ,  _ 

held* 

In  so  doing  the  Session  Judge  has  exceeded  his  authority. 
Section  435  of  the  Code  of  Criminal  Procedure  has  no  application, 
as  the  offence  under  the  Railway  Act  is  not  one  of  those  "  speci- 
fied in  the  7th  column  of  the  Schedule,"  and  was  besides  within  the 
juiisdictiou  of  any  Magistrate  by  virtue  of  Madras  Act  III  of  1865. 
(Vide  Proceedings  of  High  Court,  dated  2ud  April  1868'«0- 

The  order  of  the  Session  Court  must  be  set  aside  aa  passed 
without  jurisdiction. 


ProceedingSy  )lOth  November  1871. 
TIPON  reading  a  letter  from  the  Session  Judge  of  Tanjoro^        1871. 
U      requesting   that  the  order  of  commitment  in  Session  case  November  20. 
No,  39  of  1871  may  be  quashed  as  illegal, 
The  High  Court  made  the  following 

Ruling  : — In  this  case  the  prosecution  was  instituted  by  the 

,  ,       Judffe  of  the  Court  of  Small  Causes  at 

A  Small  Causes  Court  Judge  *» 

sent  a  case  for  investigation  to     Combaconum,  who  sent  the  case  for 

*v^d»t^ep^rrlo'?^n    iuveatigation  to  the  Head  AssUtant 

of  the  Criminal  Procedure  Code.     Macistrate  under  the    provisions  of 
The^ead  Assiatiant  Magistrate  »  .    .     - 

transferred  the  cas9  for  investi-     Section  171  ot  the  Code  of   Criminal 

rto^mmit^tifStTt^o    Procedu«.    The  Head  ABsietaut  Ma- 
SesBions.    Held,  that  the  order    gigij^ate  transferred  the  case  for  in  vea- 

of  commitment  was  bad.  °  ,        «.■.*-•  ^     *.        « 

Section  273  of  the  Code  of     tigatiou    to    the    BubMagistrate   ol 

bre'r:'J^^"t«'^C^    Combaconun,.who  committedthe  case 
trate  under  Sec  171.  ^  the  Sessions  for  trial. 


{a)  Sec  i  M.  H,  C.  R.  App.  ix. 
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1871.  Id  the  Proceedings  of  the  High  Court,  dated  10th  November 

Nwmber  gO,  1370,  it  was  held  that  Section  273  of  the  Code  of  Criminal  Proce- 

« 

dure  is  inapplicable  to  a  case  referred  to  a  Magistrate  under  Sec- 
tion 171.  The  order  of  commitment  by  the  Sub-Magistrate  in 
the  present  case  is,  therefore,  bfid  and  must  be  set  aside,  and  tl^e 
accused  person  discharged.  But  th^re  is  nothing  to  prevent  the 
accused  being  again  committed  for  trial  after  a  formal  preliminary 
enquiry  by  the  Head  Assistant^  Magistrate,  through  whose  erro^r 
the  present  illegality  has  arisen. 


Proceedings,  27th  November  1871. 

1871.        TTPON  the  question  by  the  Civil  and  Session  Judge  of  Vlzaga^ 
November  27.  U     patam,  whether  a  Judicial  Officer  is  by  virtue  of   his  office 
exempt  from  obligation  to  give  evidence, 

The  High  Cpurt  made  tjie  following 

KuLiNG  :-.The  facts  which  gave  rise  to  this  reference  are  as 

A  Munsif  ought  not  to  be  '"^ 

ff  plLT  uH  h^ Vt^:  The  District  Mn«sif  of  Vizaga, 

course  of  a  trial  which  he  was    patam  gaye  sanction  for  a  pi^oseca- 

conducting  as  Munsif,  and  he  is     x*        /.         .   .        ^  , 

entitled  to  exemption:  ^^^^  ^^^  g^^^ng  false  evidence  in  the 

qourse  of  a  suit  before  him,  and   the 

Sub-Magi9trate  issued  a  summons  to  the  District  Munsif  to  appear 

and  give  evi^eppe  at  i\ie  preliminary  enquiry. 

In  the  case  reported  at  3  M.  H.  C.  R.  372,  it  was  held 
that  as  to  Magistrates  who  have  acted  judicially  there  is 
no  exemption,  but  it  vf^  suggested  that  some  Judges  in  the 
Mofussil  couia  not  properly  be  so  oompeUed  as  to  matters  wHch 
have  come  before  them  judiciaUy.  This  is  unquestionably  the 
opinion  of  the  best  writers  and  is  assumed  by  that  eminent  lawyer 
Patteson,  J.  in  Eegina  v.  Qazc^rd  (8  0.  &  P.  595). 

But  the  question  13  broadly  put.  Are  Judicial  Officers  exempted 
from  giving  evidence  ?  The  answer  is,  of  course,  in  the  negative. 
They  are  not  even  exempted  from  giving  evidence  upon  matters 
which  they  saw  when  sitting  as  Judges,  unless  they  came  to  their 
knowledge  by  virtue  of  an  investigation  which  they  were  making 
as  Judges.  Heath,  J.  gave  evidence  in  the  trial  of  ^aW  ofThanei 
T.  Fergmson  (27  St.  Trials,  817).  Another  Judge  gave  evidence 
in  the  case  of  the  regicides. 
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As  to  whether  a  Munsif  sjionid  be  oalledjon  to  depose  as  to 
what  took  plaM5e  before  him  in  the  course  of  a  trial  which  he  waa 
conducting  as  Jiimsif,  the  HighOonrfc  are  of  opinion  that  he  should 
not  and  that  he  is  entitled  to  exemption.  He  is  at  least  as  much 
so  as  a  Chairman  of  Quarter  Sessions.  As  to  public  policy,  the 
result  of  permitting  every  indiscreet  Magistrate  to  drag  a  Judge 
before  him  to  depose  as  to  what  came  before  him  judicially  will  be 
that  many  native  Judges,  at  all  events,  will  be  deterred  from  doing 
their  plain  and  obvious  duty. 

The  High  Court  are,  therefore,  of  opinion  that  if  the  Munsifs 
evidence  in  the  present  case  was  required  as  to  matters  which 
came  before  him  judicially,  the  Magistrate  was  not  entitled  to 
exact  it. 


1871. 

Novernber  27. 


PrpceedinffP,  27th  November  1871. 

UPON  reading   certain   Proceedings  of  the   Session   Court  of        l^^'- 
Cuddapah,  reviewing  (on  appeal)  the  Proceedings  in  Calendar  ^^^^^^  ^^' 
Case  No.  41   of  1871  on  the  file  of  the  Acting  Head  Assistant 
Magistrate  of  the  District,  and  upon  reading  also  the  record  of 
the  above  case, 

The  High  Court  made  the  following 

KuLiMQ  : — In  this  case  an  objection  was  taken  before  the 


An  objection  was  taken  before 
the  Session  Judge  in  the  hear- 
ing of  an  appeal  that  the  Head 
Assistant  Magistrate  had  no 
jurisdiction  to  try  the  case,  he 
having  a  distinct  local  jurisdic- 
tion which  did  not  include  the 
town  where  the  offence  was  com- 
mitted. It  appeared  thatthe  Head 
Assistant  Magistrate  had  receiv- 
ed general  instructions  from  the 
Magistrate  of  the  District,  as  a 
temporary  arrangement,  to  take 
up  Criminal  Cases  arising  within 
the  limits  of  the  said  town, 
which  was  not  within  his  divi- 
sion. Held,  upon  these  facts, 
that  the  Head  Assistcmt  Magis- 
trate had  no  jurisdiction. 


Session  Judge  in  the  hearing  of  an 
appeal  that  the  Head  Assistant 
Magistrate  had  no  jurisdiction  to 
try  the  case,  he  having  a  distinct 
local  jurisdiction  which  does  not  in- 
clude the  town  of  Cuddapah  where 
the  offence  was  committed.  The  reply 
to  this  objection  was  that  the  Head 
Assistant  Magistrate  had  received 
general  instructions  from  the  Magis- 
trate of  the  District  as  a  temporary 
arrangement  to  take  up  criminal 
cases  arising  within  the  limits  of  the 


t;own.    Tl^e  Session  Judge  did  not  consider  the  objection  valid. 
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1B7I.  The  High  Coui't'are  of  opinion'that  the  facta  aa  stated  above 

Novmhtr  27.  disclose  a  defect  of  jurisdiction.  In  the  Prpoeedinga  of  29th 
February  1864  it  was  held  that  a  Divisional  Magistrate,  i.  e.  a 
Head  A  ssistant  Magistrate,  is  a  Magistrate  in  charge  of  a  diTision 
of  a  District,  and  it  is  not  contended  that  the  town  of  Caddapah 
was  within  the  Head  Assistant  Magistrate's  division.  Then,  under 
Section  23  D  of  the  Code  of  Criminal  Procedure,  the  local  Govern- 
ment and  the  local  Government  alone  had  power  to  alter  the  limits 
of  such  local  jurisdiction.  Under  Section  3G  it  was  open  to  the 
Magistrate  to  withdraw  any  particular  case  from  any  Court  subordi- 
nate to  him  and  refer  it  to  anoth  er  Court,  but  this  would  require 
aa  order  of  transfer  in  each  case.  Regulation  IX  of  1816,  which 
is  still  unrepealed,  confers  no  jurisdiction  on  a  Magistrate  of  a 
District  to  extend  a  limited  jurisdiction. 

The  result  is  that  the  Proceedings  of  the  Head  Assistant 
Magistrate  in  this  case  were  without  jurisdiction  ah  initio^  and  the 
conviction  aud  sentence  were  bad  in  law.  The  whole  proceedings 
both  original  and  appeal  must  be  quashed,  and  the  prisoners 
discharged.  It  will,  of  course,  be 'open  to  a  Magistrate  having 
jurisdiction  to  take  up  the  case  '  de  novo* 


Proceedings,  30iA  November  1871. 

1871.       TTPON  reading  a  letter  from  the  Acting  Magistrate  of  Cuddapah, 
jCovmber  30.   ^     referring  certain  Proceedings  of  the  1st  Class  Sub-Magis- 
trate of  Madanapalll, 

The  High  Court  made  the  following 

EauNO:— In  this  case  the  Sub-Magistrate  convicted  three 
.«,,,.  persons,   under  Section  174   of  the 

A  Sub-Magistratd    convicted      ^       i  r>  j        i.  j-     .     t. 
certainperaoM,underSec.U4o£     ^^^^^  Code,  of  disobedience  to  aum- 

to  S:^^'  2L^\t'^    "^^"«^'  i-^'^^d  ^y  ^^  ^  Tahsildir. 
•a  TahsUdiir.    Held,    that   the  m.  .  .  3    .         , 

convictions  under  the  flrat  part  ^'^^    reference  IS  made  by  the 

tJZhl\u7^TS^\    Joint  Magistrate  beoau«.  there  is  no 

TahBil<^  power  to  issue  sum-    evideuce,  aud  because  the  summonses 
menses. 

were   not  to  appear  in  a  Court   of 

Justice  but  before  the  Tahsildar,  aud  the  award  of  20  day  a'  im* 
prisonment  in  default  of  payment  of  fine  was  ilFegal. 
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The  Magistrate  records  his  opinion  that  the  convictions  were        1871. 

altogether  iHegal,  because  the  summonses  were  issued  by  the  Tab- 

sildir  in  his  revenue  eapacitji  and  refbrs  to  a  former  ruling  of  this 
Court. 

The  High  Court  are  of  opinion  that  the  convictions  under  the 
first  part  of  Section  174  are  sustainable.  The  summonses  appear 
to  have  been  in  due  form,  and  the  defendants  admitted  their  non- 
obedience.  Madras  Act  III  of  1869  gives  a  Tahsildir  power  to 
issue  summonses.  The  ruling  of  the  High  Court  referred  to  by  the 
Magistrate  was  prior  to  the  introduction  of  the  special  Act. 

The  summonses  were  to  attend  before  a  public  servant.  The 
sentence  of  20  days'  imprisonment  in  default  of  payment  of  fine  is 
therefore  illegal  by  virtue  of  Section  65  of  the  Penal  Code.  The 
maximum  term  of  imprisonment  that  could  be  imposed  in  default 
of  payment  of  fine  was  7  days.  That  part  of  the  sentence  should 
now  be  amended. 


Proceedings^  102A  Novernbev  1871. 

UPON  reading  a  letter,  dated  9th  August  1871,  fix>m  the  Acting       1871. 
Agent  of  Yizagapatam,   submitting   for  the  orders  of  the  ^^^^^  '^* 
High  Court  a  question  at  issue  between  himself  and  the  Assistant 
Agent. 

The  High  Court  made  the  following 

BuLixo : — ^The  facts  which  gave  rise  to  this  reference  are  as 

follows  :— - 
A  PoUoo  constable  wu  tried 

«id  conidcted  by  the  Aj»iistaiit       ^  ^y^^  constable  was  tried  and 

Agent  of    VmgMatam   under  ^^ 

Section44of  ActlxIVof  1850,    convicted  by  the   Assistant  Agent 

and  aentenoed  to  fine  and  im-  «       ox-       ma^^^    ---,-„      « 

prisonment.      On  appeal,   the    ^»der  Section  44  of  Act  XXIV  of 

A^t  reversed  ihe  convi^oa    1859  (Police-  Act),  and  sentenced  to 

and  sentence  on  the  ground  that  ^      •    •     . 

there  had  been  inegularitjof     two  months'   rigorous   imprisonment 

procedure  on  the  part  of  his  As-     _  „^  j /*  p,,,*^*^-  fi«^ 

ristantinnotieoo^g  evidence    and  40  Rupees  fine. 

for  the  ^t)«Kmtion,  and  in  only        Qn  appeal,  the  Agent  reversed  the 

taking  down  the  Bubetanos  of  .    . 

the  prisoner's  statement,  and  not    conviction  and*  sentence  on  the  ground 

SS*  ^t'^S^t-^^ion'^    that  there  had  been  im^gukrity  of 
whether  there  had  been  such    procedure  on  the  part  of  his  Assistant 

error  and    irregulanty  on  the 

part  of  the  AMistaat  Agoat  I|0    iu  not  recording  evideta^e  for  tho 
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1871.        to  prejudice  the  accused  and  to    prosecution,  and  in  only  taking  down 
November  10.  occasion  a    failure  of    justice.  .         _i     «a  j. 

~ That  if  not»  the  order  x«veraix«    the  Bubfitance  of  the  pnsonerB  state- 

L\r^^:^  "^6  ::^  S    ment  «Mi  «*  «»*  faU  statement » 

of  the  Criminal  Procedure  Code.     made. 
That  the  acciiaed  did  not  appear 

to  have  been  prejudiced.  Conse-        The  Assistant    Agent   Submitted 

quently,  the  order  of  the  Appel-       ,       ,,,«,..,  i-  j     -xv 

late  Court  was  set  aaide  and  a  re^    that  he  had  sumciently  oompiied  wita 
hearing  directed.  ^^  provisions  of  the  Codo,  and  that 

the  conviction  ought  not  to  have  been  reversed  on  this  preUminary 
ground. 

The  real  question  for  the  solution  of  the  High  Cbart  is 
whether  there  can  be  said  to  have  be«i  such  error  and  iiregnlarity 
of  procedure  on  the  part  of  the  Assistant  Agent  as  to  pr^udioe 
the  accused  and  to  occasion  a  failure  of  justice.  If  not,  Seotiona 
426  and  439  of  the  Code  of  Criminal  Procedure  render  the  order 
of  the  Appellate  Court  reversing  the  conviction  bad  in  law. 

Both  the  Courts  aj^ar  to  have  everlooked  the  inBtructions 
conveyed  in  the  Proceedings  of  the  High  Court,  dated  13th  May 
1867|  in  accordance  with  which  the  statement  made  by  the  prisoner 
should  have  been  written  down  in  extenso  precisely  as  made.     The 
omission  to  so  record  it  doesnot,  however,  appear  to  have  prejudiced 
the  accused,  as  the  substance  of  his  statement  was  recorded  and 
considered  by  the  Assistant  Agent,  and  in  other  /respects  the  pro* 
Tisions  of  the  Code  appear  to  have  been  complied  with  substan- 
tially.     The  High  Court  must,  therefore,,  hold  that  the  Agent  was 
wrong  in  disposing  of  the  appeal  without  entering  into  the  merits 
of  the  case,  and  his  order  must  new  be  set  aside,  and  he  must  be 
instructed  to  re-hear  the  appeal  and,  if  necessary,  te  direct  a  further 
enquiry  under  Section  422  of  the  Code  of  Criminal  Procedure  as  to 
the  truth  of  the  statements  made  in  the  appeal  petition  presented, 
to  his  Court. 


Froceedinga,  20tli  December  1871. 

1871         TTPON  a  reference  by  the  Acting  Session  Judge  of  Kupdial  of 
DeremherjLO^  U     the  Proceedings  of  the  Acting  Head  Assistant  Magistrate  of 
Karnul  in  Case  No.  49  of  1871,  as  contrary  to  law, 

The  High  Court  made  the  following 
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Ruling  : — In  this  case,  the  Head  Assistant  Magistrate  con-       1871. 

victed  the  accused  of  defamation  un- 

Pza^w^L^S^o' dXr    <»«r  Section  600  of  the  Penal  Code, 
tion  for  haying  publiahed  an    and  sentenced  him  to  pay  a  fine  of 

order  of  hia  master  ezcommuni-      ^n 

eating  the  oomplainant  from  his     ^  rupees. 

caste.   The  letter  pubHahing  the  mi.     j  r     j     x  xv      n  x  u. 

excommunication  was  a  rtate-        ^^^  defendant  was  the  Gumastah 
mentthatcomplainantdiflobeyed    of  a  Guru  or  Priest,  and  the  offence 

some  one  aDd  treated  him  with 

di8re^)eot.  iTe^  that  the  letter    consisted  in  publishing  an  order  of 

toS^»e!'T'tS''^tS^  ^"^    "^^'    excommunicating     the 

treated  was  in  a  position  enti-  complainant  ftom  his  caste.    The  Ses- 
tling  hmi  to  demand  submission       .  -    ,       .       -        .   .        xv    x   xi_ 

and  to  make  non-submission  an  sions  Judge  18  of    opimon   that  the 

^^thf  ]!!1*^*^  ^"^    act  of  the  defendant  falls  within  the 

render  tne    communication  pn- 

▼ileged,  and,  if  not,  then  the    1st  or  9th  exception  of  Section  499. 

mere  statement  that  the  oom- 
plainant did  not  obey  one  whom        The  High  Court  are  of  opinion  that 

n:tTde^;;^'4„t^on'"'    *»>«  l^tt^r  ^^'^^  P«''"«hed  the  ex. 

communication  contains  no  expres- 
sions defamatoiy  per  se.  It  is  a  statement  that  he  disobeyed  some 
one  and  treated  him  with  disrespect.  If  the  person  so  treated 
was  in  a  position  entitling  him  to  demand  submission  and  to  make 
non-submission  an  offence,  then  that  position  will  render  the  com- 
munication privileged  and,  if  not,  then  the  mere  statement  that  the 
complainant  did  not  obey  one  whom  he  was  not  bound  to  obey  is 
no  imputation  of  a  kind  to  amount  to  defamation.  This  species 
of  religious  oppression  is  melancholy  and  may  be  the  matter  of 
another  remedy,  but  it  is  certainly  not  defamation.  The  conviction 
must  be  quashed,  and  the  fine  levied  refunded. 


« 

Proceedings,  20ih  December  1871. 

UPON  reading  certain  proceedings   of  thie   Session  Court   of       igyi 
Madura,  reviewing  (on  appeal)  the  Proceedings  in  Calendar  -P«gw&gr  20. 
Case  No.  102  of  1871,  on  the  file  of  the  Acting  Head  Assistant 
Magistrate  of  Madura, 

The  High  Court  made  the  following 

BuLiMO  : — ^The  Session  Judge  observes  "  I  find  the  rescue  and 

To  enter  np  JincUnffi  on  ^ery     "  the  offer  of  force  are  the  constituent 
head  of  chai^  is  not  only  not 
illegal  but  the  most  convenient     ''  parts  of  one    contmuous    transao-* 

^-  J'r L'^rio^"^    "  «o°.  •«*  consequedtly  the  couvic 

on  one  single  continuous  tran-     «  tion  on  both  heads  of  the  charge  is 

Baction,  sentence  should  only  be 

passed  for  the  principal  offence.     ^  illegal.'^  These  oDservaiiona  as  they 
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1 871 .       stand  are  calculated  to  mislead.  To  enter  up  findings  on  eveiy  head 

» ^  of  chai^  is  not  only  not  illegal,  but  has  been  held  to  be  the  most 

convenient  course  (Proceedings  of  4th  July;  1867).  Where  the 
acts  constituting  the  offenoe  are  founded  on  one  single  continuous 
transaction,  sentence  should  only  be  passed  &r  the  principal 
offence. 


Proeeedvngs,  ilst  December  1871. 

1871.        TTPON    reading    a  letter  from   the  Session  Judge  of  Salem, 
•'^*^^"*^^^'    tl     referring  the  proceedings  of  the  Assistant  Magistrate  of 
Salem  in  Gases  Nos.  139^  140,  and  141  of  1871,  as  contrary  to 
law, 

The  High  Court  made  the  following 

BuLiNO : — In  this  case  certain  Vaccinators  were  charged  before 
^  ^  .      rr    '   ^  the  Assistant  Magistrate  with  fur* 

Certain      Vaocmaton     were  ^ 

charged  with  funuahing  false    nishiug  false  returns  to  their  official 

r^lLSJ^t^^^    ""P'rior.    The  Assistant  Magistrate 

that  the  returna  furaiahed  were     found  as  a  fact  that  the   returns  fur- 
lalae,  bttt  aoquttted  the  defend-        .,,  ^.       ..  ...-i.i 

anta  on  the  ground  that  they     mshed  were  fiedsc,  but  acquitted  the 

were  not  «  le^ly  bound"  to    defendants  on  the  ground  that  they 

fumiah  iniennation  within  the  ^  ^ 

meanmg  of  See.  177  of  the  Pe-  were  not  "  l^;al]y  bound*'  to  famish 

nal  Cede;    iTeU,  that  Sec.  J77  .   -  .... 

embraces  every  caae  in  which  a  mformation   within   the  meaning    of 

aubordinate  may  aeek  to  impoae  g^^ion  177  of  the  Peial  Code. 
falae  information  upon  his  supe- 
rior. The  defendants  in  the  pre.        rpj^^  question  is  whether  Section 
■ent  case  were  public  servants,  ^ 

and  part  of  the  duties  which  they  177  applies  to  a  duty    arising  out  of 

undertook  was  to  make  true  re-  . ,  x      *.    *  t    ^i.    t* 

turns  to  their  official  superior.     "^®  contract  Of  senrioe.    In  the  Fro- 
foJe'^^JfaS^"*"™  "^  ceedingsof  the  High  Court,  dated 

20th  November  1862,  it  was  held 
that  the  Section  embraced  every  case  in  which  a  subordinate 
sought  to  impose  false  information  upon  hts.  superior. 

In  the  present  case  the  defendants  were  public  seryants,  and 
part  of  the  duties  which  they  undertook  was  to  make  true  returns 
to  their  official  superior.  To  make  false  returns  was,  therefore,  an 
offence,  and  the  judgments  of  acquittal  passed  by  the  Assistant 
Magistrate  are  toroneous  in  law.  These  acquittals  must  now  be 
set  aside  and  convictions  entered  up.  The  Assistant  Magistrate 
wiU  then  proceed  to  pass  sentences  according  to  law. 
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Proceedings,  Zlet  December  1871. 

T7P0N  a  reference  by  the  Sesaion  Judge  of  Calicut  of  certain       l*?l- 

^     Proceedings  of  the  Acting  Head  Assistant  Magistrate  of  — ^^^ ' 

Malabar  as  contrary  to  law, 

The  High  Court  made  the  following 

Ruling  : — In  this  case  seven  persons  were  tried  on  a  chaige 

Section  270  of  the  Cod.  of  ^^  ^""^^^  ^P"«  "^^  acquitted. 
Criminal  Procedure  appUes  only  The  Acting  Head  Assistant  Magis- 
when  a  complaint  of  an  offence, 

triable  under  Chap.  XV  U  the  trate  at  the  same  time  awarded  to 
^^*^  "  the  defendants  the  sum  of  35  Rupees, 

as  compensation,  to  be  paid  by  the  compUunant^  under  Section  270 
of  the  Code  of  Criminal  Procedure.  The  Session  Judge  refers  the 
order  awarding  compensation  as  illegal,  on  the  ground  that  the 
complaint  made  was  of  House-trespass,  an  offence  triable  under 
the  procedure  of  Chapter  XIV,  and  that  Section  270  of  the  Code 
of  Criminal  Frocedoce  had  no  application. 

Section  270  applies  only  when  a  complaint  of  an  offence 
triable  under  Chapter  XV  is  dismissed.  It  is  clear  that  in  this 
case  the  complaint  was  of  an  offence  triable  under  Chapter  XIV. 
The  order  awarding  compensation  must  be  quashed  and  the 
amount,  if  paid  to  the  defendants,  recovered  firom  them  and  repaid 
to  the  complainant. 


Proceedings,  29<R  December  1871. 

UPON  reading  Proceedings  of  the  Session  Court  of  Bellary,  re-        1871. 
viewing  certain  proceedings  of  the  Cantonment  Magistrate -— 

of  Bellary, 

The  High  Court  made  the  following 
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1871.  BuLiNO  :— In  Calendar  Cases  Nos.  424,  425,  and  426  of  1871, 

'-  yerbal  information  was  laid  before  the 

Ilf:fmiwLl&ed^    Cantonment  MagiBtrate  by  a  PoUce 
apply  to  omismons  to  take  out    officer,  under  the  instructions  of  the 

licenaes.     It  applies  to  breaches     ,,      .  .     ,  ^        ...  xt.   x     .^  - 

of  the  Act  which,  in  a  folioe-    Municipal  Commissioners,  that  certain 
man's  view  are  offences,  imd    Officers  of  the  60th  Rifles  had  omit. 

regarding  which,  if  committed 

within  his  view,  one   of  two    ted  to  take  out  licenses  for  horses  in 

courses  is  open  to  him,  viz.,  to     ^,    .  .  -     ji »     a     .. 

arrest  without  warrant,  or  to    their  possession,  as  required  bjSectwn 

lay    Ml   infbnnation    before   a     ^7  ^f  Madras  Act  III  of  1871. 

Magistrate  and  apply  for  a  sum- 

mons  or  wanant.    If  he  adopts        The  Cantonment  Magistrate  there- 

the  latter  course,  then  Sees.  43  .         ,  '■..<> 

and  66  of  the  Criminal  Prooe-    ^P^"  issued  Summonses  and  oonvicted 
duwCoderequireth^einfor-    the  defendants.    On  review  of  the 

mation  should    be  reduced  to 

writing  and  given  on  oath,  or  Calendars  in  the   above   cases,  the 

aolemn  affirmation,  before   any  »      •         t   j  v  ^       <£   rm. 

process  is  issued  ^reon.    Sec  Session  Judge    observed,—"  These 

^8  of  the  Code  is  limited  to    c«  ^j^ses  should  have  been  initiated  by 

oases  m  which  no  eomplaint  has  . 

been  made,  and  the  Uagistiate        &  swom  statement  Dy  some  one  on 

yr^w  motu  institutes  a  prose-    u  ^he  part  of  the  prosecution.     In  the 

*'  absence  of  this,  the  Cantonment 
^'  Magistrate  was  not  competent  to  issue  his  summons  to  the 
**  defendants.'*  To  these  observations  the  Cantonment  Magistrate 
demurs  and  submits  that,  under  the  provisions  of  Section  154  of 
Madras  Act  III  of  1871  and  Section  68  of  the  Code  of  Criminal 
Procedure,  his  procedure  was  perfectly  regular. 

It  appears  to  the  High  Court  that  Section  154  of  Madras  Act 
XII  of  1871  was  not  intended  to  apply  to  omissions  to  take  out 
licenses.  It  applies  to  breaches  of  the  Act  which  in  a  Policeman's 
view  are  offences,  and  regarding  which,  if  committed  within  bis 
view,  one  of  two  courses  is  open  to  him,  vi2.,^to  arrest  without 
warrant,  or  to  lay  an  information  before  a  Magistrate  and  apply  for 
a  summons  or  warrant.  Khe  adopts  the  latter  course,  then  Sections 
43  and  66  of  the  Criminal  Procedure  Code  require  that  the  informa* 
tion  should  be  reduced  to  writing  and  given  on  oath,  or  solemn 
affirmation,  before  any  process  is  issued  thereon.  Section  68 
of  the  Code  of  Criminal  Procedure  is  limited  to  cases  in  which  no 
complaint  has  been  made,  and  the  Magistrate  praprio  molu  insti* 
lutes  a  prosecution. 
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Acknowledgment. 

The  1st  plaintiff  claimed  to 
redeem  a  mortgage  to  de- 
fendants' ancestor  for  Ru- 
pee8d20.  D^endants plead- 
ed that  the  mortgage  was  for 
Rupees  2,336-4-0,  and  re- 
deemable only  at  the  plea- 
Bureof  the  mortgagee.  They 
also  pleaded  the  Limitation 
Act.  The  Original  Court 
decreed  redemption  on  pay- 
ment of  the  amount  sfcated 
by  defendants.  The  Lower 
Appellate  Court  reversed 
that  decree  and  dismissed 
•  the  suit  as  barred 

Held,  reversing  the  decree  of 
the  Lower  Appellate  Court, 
that  an  ackiiowledgment 
by  the  mortgagees  of  the 
mortgagor's  title,  sufficient 
to  take  the  case  out  of  the 
Statute,  was  evidenced  by 
their  written  answer  in  Suit 
No.  238  of  1830,  and  by  the 
answer  in  Original  Suit  No. 
441  of  1861,  as  recited  in 
the  judgment  in  that  suit, 
although  the  right  to  redeem 
and  the  amount  of  the  mort- 
gage were  denied,  and  the 
acKnowledgments  were  not 
made  before  those  suits 
were  brought.. ..,.,.... 267 


The  Act  for  the  limitation  of 
suits  does  not  require  that 
the  acknowledgment  of  the 
title  of  a  mortgagor  should 
be  made  to  any  particular 
person,  or  at  any  particular 
time  before  the  institution 
of  the  suit  in  which  the 
barispleaded 267 

Acts  of  the  Legislative 
Council. 
ilc^Z/Z  0/1843. 
See  Registration 


391 


Act  XVIII  of  1850. 
See  Magistrate  423 

Act  Xrill  of  1854,  Sec.  26. 

A  Railway  watchman  was 
charged  before  a  Head  As- 
sistant Magistrate  with  an 
offence  under  Sec  26  of  Act 
XVIII  of  1854.  That 
charge  was  dismissed,  but 
the  Session  Judge  ordered 
a  fresh  trial.  Held,  that  in 
so  doing  the  Session  Judge 
acted  without  jurisdiction. 
— (Rulings)..... xli 

Act  XVIII  of  1854,  Sec.  34. 

Section  34  of  Act  XVIII  of 
1854  prescribes  the  mode  in 
which  fines  levied  under 
that  Act  are  to  be  recover- 
ed,   It  is  only  on  the  re- 

63 
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turn  of  the  warrant  of  dis- 
tress unsatisfied,  or  on  the 
Magistrate  being  otherwise ' 
satisfied  that  no  sufficient 
distress  exists,  that  impri- 
sonment can  be  imposed. — 
(Rulings) ..,xxxvii 

ACT  XXX  0/ 1858. 

See  Gift. 465 

Act  VIII  of  1839. 

See  Civil  Pbocedure  Code. 

Act  F/J/o/ 1859,  Sec.  119. 

See  Civil  Procedube  Code.     18 

Act  VIII  of  1859,  See.  270. 

See  Civil  Procedure  Code.    348 

Act  XIII  of  1859,  Sec.  2. 

On  the  construction  of  Sec.  2 
of  Act  XIII  of  1869 :  Held, 
that  gold  and  silver  money 

^  given  to  an  Artificer  as  raw 
material  wherewith  to  make 
the  article  contracted  for,  is 
an  ''advance  of  money" 
within  the  meaning  of  the 
Section.  Eeld,  also,  that 
a  sentence  of  imprisonment 
should  not  be  announced 
beforehand  in  the  order  di- 
recting performance  of  the 
contract,  but  should  follow 
on  a  complaint  of  non-com- 
pliance.— (Rulings) xxiv 

Act  XIV of  1859,  Sec.  1,  CI.  8. 
See  Receiver 122 

Act  XIV  of  1859, See.  1,  0?.  16. 

The  act  for  the  limitation  of 
suits  does  not  require  that 
the  acknowledgment  of  the 
title  of  a  mortgagor  should 
be  made  to  any  particular 
person,  or  at  any  particular 

.  time  before  the  institution 
of  the  suit  in  which  the  bar 


Page; 
is  pleaded.    The  enactment 

in  Clause  15,  Section  I,  is 

quite  general 267 

The  words  "  in  the  mean- 
time" in  Clause  15,  Section 
I  of  the  Limitation  Act, 
import  the  time  between 
the  creation  of  the  relation 
of  mortgagor  and  mortgagee 
in  possession  and  the  end 
of  tne  period  of  limitation. 
— Stcmafield  v.  Hobeon  (3 
DeG.  M.  &  G.  620)  dissented 
from 138 

Act  XIV  of  1859,  Sec.  1,  CI.  16. 

Suit  brought  in  1868  to  es- 
tablish that  plaintiff  had 
vested  in  him  the  right  to 
the  office  of  kamam  of  cer- 
tain villages,  from  which 
he  had  been  ousted  by  the 
defendant  in  1867,  and  to 
recover  from  defendant  the 
mir&si  lands  annexed  to  the 
office.  The  Court  of  First 
Instance  decreed  for  plain- 
tiff The  Civil  Court  re- 
versed  this  decision  on  the 
ground  that  title  to  the 
office  was  the  principal  mat- 
ter of  the  plwitiff's  claim, 
and  the  right  to  possession 
of  the  land  merely  an  inci- 
dent dependent  upon  that 
title ;  that  therefore,  as  the 
period  of  limitation  appli- 
cable to  the  former  claim 
(6  years)  had  elapsed  before 
the  institution  of  the  suit, 
it  was  not  maintainable  for 
the  land.  Upon  Special 
Appeal,  the  decree  of  the 
Civil  Court  was  affirmed, 
on  the  groimds  that  it  was 
conclusively  found  that  the 
land  was  inseparably  at- 
tached to  the  office  as  a 
source  of  endowment  for 
the  services  of  the  holder 
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of  it  for  the  time  being,  and 
that,  as  against  the  plaintiff, 
the  defendant  was  protected 
in  the  possession  of  the 
office  by  Clause  16,  Sec.  I 
of  the  Act  of  Limitation  ...  301 

See  Gift. 

Act  XIV  of  1859,  Sec.  8. 

The  effect  of  Section  8  of  Act 
XIY  of  1859  is  to  enact 
that  nothing  in  an  account 
of  mutual  dealings  between 
merchants  and  traders  is  to 
be  barred,  provided  that 
there  is  one  item,  indicating 
the  continuance  of  such 
dealings,  proved  to  have 
occurred  within  the  period 
of  limitation 142 

Act  XIV  of  1869,  Sec,  14. 

The  period  during  which  a 
suit  is  pending  in  a  Court 
not  having  jurisdiction  is 
to  be  exduded  firom  the 
period  of  limitation  provid- 
ed by  Act  XIY  of  1859,  and 
the  fact  that  the  second 
suit,  in  bar  of  which  the 
Act  is  pleaded,  was  ixisti- 
tuted  before  the  Court  not 
having  jurisdiction  disposed 
of  the  first  suit,  is  immate- 
rial  • 45 

See  Receiveb. 122 

Lis  Pendens 234 

Act  XXIV  of  1859   (Police 
Act),  Sec.  44. 

Accused,  a  Police  constable, 
was  convicted  under  Sec.  44 
of  Act  XXIV  of  1859  of 
ceasing  to  perform  the  du- 
ties of  his  office. 

The  evidence  showed  that  he 
hadgoneto  sleep  while  post- 
ed as  a  sentiy  over  the  Jail. 
Beld,  that  tne  accused  waa 
not  guilty  of  the  particular 


Pago. 

species  of  offence  of  which 
he  was  convicted ;  he  was, 
however,guilty  pri/md  facie 
under  the  Section. — (Rul- 
ings)   xxxi 

Going  to  sleep  while  on  guard 
is  an  offence  puniuiable 
under  Sec.  10. — (Rulings)... xxxi 

See  PnocEDaRB. 
Sec.  48. 

There  is  no  Act  of  the  Legis- 
lature which  empowers 
either  the  District  Magis- 
trate or  the  local  Govern- 
ment to  define  a  ''town"  for 
the  purposes  of  Section  48, 
Act  XXIV  of  1859.— (Rul- 
ings)  xxxiv 

Act  XXVII  of  18Q0. 
See  CfiBTIFICATE 131 


Act  XXIII  of  1861,  Sec.  11. 

By  the  terms  of  adecree  passed 
by  the  District  Munsif,  the 
plaintiff  was  declared  en- 
titled to  the  possession  of 
certain  land  together  with 
the  crops  upon  it.  The 
plaintiff  asked  forexecution 
of  the  decree  in  respect  of 
the  land  and  the  crops» 
which  he  alleged  had  been 
unlawfully  taken  away  by 
the  defendants,  and  posses- 
sion of  the  land  was  given 
to  the  plaintiff,  but  he  was 
referred  to  a  separate  suit 
for  the  damage  sustained 
by  him  by  reason  of  the  re- 
moval of  the  crop.  Held^ 
that  no  separate  suit  could' 
be  maintained,  but  the 
plaintiff's  remedy  was  by  a 
proceeding  in  execution 
under  Sec.  11  of  Act  XXIII 
of  1861 13 

Plaintiff,  the  Zaminddmf  of 
Shivaganga,  sued  to  recover 
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two  vilkges  which  she  al- 
leged formed   part   of  the 
Sbivaganga  zamindarf .  The 
villages  originally  belong- 
ed   to  Pitchama   N&chi^, 
mother  of  the  present  de- 
fendant, Bothagurusami  T^- 
var,    the    ex-Zamind4r   of 
Shivaganga.   In  1856,  they 
were  purchasedby  the  Court 
of  Wards  on  behalf  of  Botha- 
guru84mi,  who  was  then  a 
minor,    with  part    of  the 
rents    and    profits  of  the 
zamind4ri,    and    in    1860 
were  given  by  him  to  his 
mother.    In   1864,  Botha- 
gurusimi  was  ousted  by  a 
decree  of  the  Privy  Council 
and  became  liable  to   the 
present   plaintiff  for    the 
mesne  profits  of  the  zamin- 
d4ri.    I  n  the  account  taken 
of  mesne  profits  due,   the 
amount   expended  on  the 
purchase  of  these  villages 
was  excluded  by  plaintifTs 
consent  from  the  sum  debit- 
ed   to    the    ex-Zamind&r. 
Plaintiff  now  sued  Pitchama 
Nichiir  and  she  dying,  the 
suit  was  continued  against 
Bothagurusami,  as  her  re- 
presentative.   Held,     that 
the  plaintiff  was  not  entitled 
to  maintain  the  suit.    The 
decree  of  the  Privy  Council 
did  not  directly  give  the 
'  plaintiff  a  right  to  maintain 
the  suit,  for  the  adjudica- 
tion of  the  zamindaii  relat- 
ed only  to  the  permanent- 
ly settled  estate  acquired 
under  the  Istimriri  Sannad 
of  the  Madras  Qovemment; 
and  even  if  it  could  be  said 
to  include  the  villages  in 
dispute,  process  of  execu- 
tion would,  under  Section 
11,  Act  XXIII  of  1861,  be 
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the  plaintiff's  only  remedy. 
There  was  but  one  ground 
upon  which  the  suit  could 
be  supposed  to  lie,  namely, 
the  existence  of  the  relation 
of  trustee  and  beneficiary 
between  the  Collector  and 
the  plaintiff  at  the  time  of 
the  purchase,  and  such  re- 
lation did  not  exist 293 

Suit  brought  to  recover  the 
amount  to  which  plaintiff 
was  entitled  under  a  decree 
passed  in  fiftvor  of  himself 
and  defendant  as  co-plain- 
tiffs in  a  former  suit    It 
appeared    that    defendant 
purchased  the  property  sold 
m  execution  of  the  decree 
and  that  the  price  for  which 
the  sale    took  place    was 
sufficient    to    satisfy  the 
decree.    Instead  of  paying 
the  purchase  money  into 
Court,  defendant,  with  the 
knowledge   and  assent  of 
plaintiff,  retained  the  whole 
sum  upon  the  understand* 
ing  Uiat  he  should  give  the 
Court  a  receipt  for  himself 
and  on  behalf  of  plaintiff, 
and    afterwards    pay    to 
plaintiff  his  portion  of  the 
amount  decreed.     Accord- 
ingly, defendant  presented 
a  petition  to  that  effect  and 
obtained  a  certificate  con- 
firming the  sale.    Defend- 
ant having  failed  to  pay 
plaintiff  ms    portion,   the 
present  suit  was  brought. 
Upon  these  facts,  it  was 
Held,   in  Special  Appeal* 
that  the  decree  was  satisfied 
by  sale  of  the  judgment- 
debtor's  property  and  that 
the  execution  proceedings 
were  completely  at  an  end, 
the  defendant  having  been, 
by  the  assent  ot  the  plain- 
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tiff,  made  his  agent  for  the 
acknowledgment  of  the  sa- 
tisfaction of  the  decree. 
No  subsequent  application 
under  the  decree  could  have 
been  entertained  by  the 
Court  which  executed  it. 
Therefore,  plaintiff's  claim 
was  not  a  matter  determin- 
able uoder  Sec.  II  of  Act 
XXIII  of  1861 304 

Act  XXIII  of  1861,  Sec.  35. 

Petitioner  bought  at  Court 
sale  certain  property  which 
had  been  attached  in  O.  S. 
No.  30  of  1860  on  the  file 
of  the  District  Munsifs 
Court.  Before,  however, 
the  sale  certificate  was 
issued  to  him,  the  plaintiff 
in  O.  S.  No.  79  of  1866  pre- 
sented a  petition  praying 
for  a  re-sale  of  the  property 
on  the  ground  that  it  had 
been  sold  at  an  undervalue. 
On  this  petition,  the  Munsif 
cancelled  the  former  sale 
and  ordered  a  re-sale.  Be- 
fore this  re-sale  took  place, 
the  property  was  sold  in 
execution  of  the  decree  in 
Suit  No.  3  of  1866  on  the 
file  of  the  Civil  Court  and 
purchased  by  the  plaintiff 
in  that  suit.  Thereupon, 
petitioner  applied  to  the 
Munsif  to  re-sell  the  pro- 
perty in  satisfaction  of  his 
claim.  The  Munsif  refused 
to  do  so  and  the  Civil 
Judge,  upon  appeal,  con- 
firmed the  Munsifs  order. 
Hdd,  on  Special  Appeal, 
that  the  Munsifs  first  order 
annulling  the  sale,  was  a 
nullity,  and  the  subsequent 
attachment  and  sale  under 
the  decree  in  O.  S.  No.  3  of 
1866  inoperative  against  the 
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property.  That,  consequent- 
ly, the  appellant  was  en- 
titled to  havetheseproceed- 
ings  set  aside  and  the 
vididity  of  his  sale  upheld, 
if  the  respondent's  objection 
that  the  orders  were  not 
open  to  question  in  the 
High  Court  should  not  pre- 
vail Upon  the  latter  point. 
Held,  that  no  right  of  ap- 
peal existed,  but  that,  there- 
fore, the  Civil  Court  had  no 
jurisdiction  to  entertain  the 
appeal  to  that  Court,  and, 
giving  effect  to  the  petition 
of  special  appeal  as  a  peti- 
tion under  Section  35  of 
Act  XXIII  of  1861,  that 
the  orders  of  the  Lower 
Courts  should  be  annulled 
and  the  Petitioner  declared 
entitled  to  an  order  and  cer- 
tificate perfecting  his  title...  360 

In  execution  of  a  decree,  the 
District  Munsif  made  an 
order  which  he  was  not 
legally  authorized  to  make, 
at  the  instance  of  the  pur- 
chaser of  the  property  sold 
in  execution^  No  appeal 
could  be  made  against  the 
order,  but  the  Civil  Judge 
entertained  an  appeal  and 
reversed  the  order  of  the 
District  Munsif. 

The  High  Court  set  aside  the 
order  of  the  Civil  Judge 
under  Section  35,  Act  XXIII 
of  1861,  but,  by  virtue  of 
the  powers  given  by  the 
Section,  the  order  of  the 
District  Munsif  was  also 
annulled 22 

A  el  III  of  186*.— (Madraa.) 

Prisoners  were  sentenced  to 
fines  under  Sections  21  and 
22  of  Madras  Act  III  of 
1864,  and  in  default  of  pay- 
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ment  of  fine  to  rigorous  im- 
prisonment. Held,  that  sa 
fine  in  these  cases  was  the 
onl  y  assignable  punishment, 
and,  by  Sections  30, 31  and 
32,  a  specified  procedure  is 
laid  down  for  the  levy  of 
the  penalty ;  Section  64  of 
the  renal  Code  had  no  ap- 
plication.— (Rulings) xl 

Act  VI  of  1864,  Sec.  9. 

A  sentence  of  flogging  cannot 
be  carried  out  after  the  ex- 
piry of  the  limit  of  15  days 
from  date  of  sentence  pro- 
vided in  Section  9  of  Act 
VI  of  1864.— (Rulings)    xxxviii 

Act  Xri  of  1864:,  Sec.  m 

A  document  creating  and 
transferring  a  right  of  use 
of  growing  trees  for  a  term 
of  years  is  a  document 
which  purports  to  create 
or  transfer  an  interest  in 
immovable  property  with- 
in the  meaning  of  Section 
13  of  the  Registration  Act 
of  1864;  and,  therefore,  such 
document,  if  not  registered, 
is  inadmissible  in  evidence.    71 

Act  Fo/ 1865. 
See  Hindu  Priest. 


Act  nil  of  186S.— {Madras.) 

Neither  the  Rent  Recovery 
Act  nor  the  Regulations 
operate  to  extend  a  tenancy 
beyond  the  period  of  its 
duration  secured  by  the  ex- 
press or  implied  terms  of 
the  contract  creating  it 164 

Neither  Regulation  XXX  of 
1802  nor  Madras  Act  YIII 
ofl  865  operate  to  make  a  te- 
nancy, established  by  ordi- 
nary pattah  and  muchalka, 
of  a  permanent  nature  by 


attaching  to  it  the  condi- 
tion that  it  should  be  inde- 
terminable aa  l(mg  as  the 
stipulated  rentwaa  paid...  175 

Suit  brought  by  plaintiflT,  as 
receiver   of    the    Tanjore 
Rajah's  pioperty,  in  April 
1869,    for   rent  for  Faslis 
1272,73,  74  and  76.   At  the 
first  hearing,  it  was  objected 
that  the  suit  was  barred,  as 
to  the  claim  for  Faslis  1272- 
74,  by  Sec.  1,  Clause  8  of 
the  Limitation  Act.  Against 
this,  it  was  urged  that  a  suit 
had  been  pending  for  up- 
warda  of  2  years,  and  that 
time  ought  to  be  allowed 
under  Section  14.    The  suit 
in  question  was  brought  in 
May  1866  by  one  Surfogi,. 
who  had  assumed  the  ma- 
nagement of  the  property, 
for  the  same  cause  of  action 
against  the  present  1st  de* 
fendant,  and  dismissed  in 
November    1868,    because 
the  plaintiff  had  fidled  to 
produce  any  evidence.    Be-^ 
fore   November    1868,  the 
title  asumed  by  Surfofii  waa 
set  aside  by  the  High  Court, 
the  present  plaintiff  was- 
appomted  and  applied  to 
the  Court  to    niaLe    him 
a    supplemental     plaintiff*, 
but  his  application  was  re- 
jected. ^eZ{2,  [affirming  the 
judgment  of  the  CivilJudge 
that  the  claim  was  barr^] 
that  it  was   quite  open  to 
the  present  plaintiff  at  his 
election  either    to    affirm 
or  disaffirm  Surfogl's  c(»i- 
tract,and  that,  having  elect- 
ed to  aflirm  it,  he  should 
have  been  admitted   into 
the  former  suit,  but  that  in 
the  present  action  he  is  in 
this  dilemma. — Coming  in 
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«8  saccessor  to  Surfogi  and 
suing  upon  the  obligation 
created  by  his  contract,  the 
plaintiiBT  is  barred  by  res  ju- 
diccUcu  Coining  in  para- 
mount to  him,  and  upon  a 
discordant  title,  Suifogi's 
proceedings  were  no  inter- 
ruption of  the  period  of  li- 
mitation, because  then  Sur- 
fogiisnot  the  person  through 
whom  he  claims. 

As  to  Fasli  1275,  it  was  ob- 
jected that  pattahs  and 
muchalkas  were  not  ex- 
changed as  required  by  Act 
VIII  of  1865,  which  came 
into  force  on  1st  January 
1866.  Held,  reversing  the 
decision  of  the  Civil  Judge, 
that  Act  VIII  of  1865  was 
inapplicable  to  the  case 122 

The  general  principle  is  that 
rights  already  acquired 
shall  not  be  affected  by  the 
retro-action  of  a  new  law. 
Kules  as  to  Procedure  are 
an  exception,  but  the  ques- 
tion here  was  not  one  of 
1>roces8ual  but  of  material 
aw 122 

Act  VIII  of  1S65.— {Madras.) 

See.  7. 

Section  7  of  Madras  Act  VIII 
of  1865  applies  to  cases 
where  the  landlord  is  the 
exclusive  proprietor  of  both 
them^lwaram  and  the  mir4- 
Biwarum,andthe  tenant  has 
no  saleable  interest  in  the 
land 61 

Act  VIII  of  1865.— {Madras.) 

Sec.  9. 

Before  a  dispute  regarding 
the  rate  of  rent  can  be  de- 
cided in  a  suit  brought 
under  Sec.  9  of  Act  VIII  of 
1865,  merely  on  the  ground 
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of  what  appears  to  be  just, 
the  Court  must  consider 
the  reasonableness  of  the 
rate  according  to  local 
usage,  and,  when  such  usage 
is  not  ascertainable,  accord- 
ing to  the  rates  for  neigh- 
bouring  lands  of  similar 
description  uid  quality 204r 

Act  VIII  of  1865.— {Madras.) 
Sec.  11,  RuU  3. 

The  provision  in  Madras  Act 
VIII  of  1865,  Section  11, 
Rule  3, — "  And  when  such 
usage  is  not  clearly  ascer- 
tainable, then  according  to 
the  rates  established  or 
paid  for  neighbouring  lands 
of  similar  description  and 
quality" — does  not  admit 
of  rates  of  rent  being  deter- 
mined on  an  average  of 
varying  rates  paid  for  neigh- 
bouring lands ;  but  it  does 
not  require,  for  determina- 
tion of  the  proper  rate  of 
rent  for  particular  lands, 
the  existence  of  a  fixed 
general  rate  of  rent  for 
neighbouring  lands  of  simi- 
lar description  and  quality. 
The  words  "  according  to 
the  rates  established  or 
paid'*  import  clearly  the 
power  to  determine  the 
rate  of  rent  in  accordance 
with  either  the  general  rate 
at  which  neighbouring  lands 
of  a  similar  kind  are  let,  or, 
where  the  rente  of  such 
lands  vary,  the  rate  at 
which  rente  had  for  any 
time  been  actually  paid  by 
some  of  the  tenante  of  such 
lands 239 


Act  VIII  of  18165.— {Madras) 

Sec  50. 
A  petition  sent  by  post  is  not 
a  substitute   for  the  pre- 
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sentation  of  a  plaint  as  re- 
quired by  Sec.  50  of  Madras 
Act  VIII  of  1865 136 

Act  X  of  1865.— (Jfadrcw.) 

Sec,  108. 

Defendant  was  charged,  under 
Sec.  108  of  Madras  Act  X 
of  1865,  with  having  used 
a  place  not  licensed  oy  the 
Municipal  Commissioners  as 
a  slaughter-house.  The 
finding  on  the  facts  was  that 
defendant  slaughtered  a 
sheep  on  his  own  premises 
for  his  own  private  purpose. 
Hdd,  no  evidence  of  the 
offence  charged. — (Ruling8).xviii 

Act  V  of  1866. 

Under  the  Summary  Proce- 
dure in  Bills  of  Exchange 
Act  (V  of  1866)  the  plain- 
tiff is  entitled  to  claim  by 
his  summons  and  obtain  by 
his  decree  whatever  sum, 
principal  and  interest,  is,  on 
the  legal  construction  of  the 
instrument,  demandable...  257 

Ad  XX  of  1866. 
Sec.  17,  CI.  2. 

The  registration  of  a  deed  of 
division  of  immovable  pro- 
perty of  the  value  of  more 
than  Bs.  100,  executed  by 
members  of  an  undivided 
Hindu  family,  is  optional 
under  clause  2,  Sec.  17  of 
Act  XX  of  1866,  and  a  suit 
will  not  lie  to  compel  regis- 
tration.— (Rulings) ix 

See  Registration. 

Act  XXIV  of  im. 
Sec.  33. 

Plaintiff  on  the  15th  June 
1868,  immediately  after  the 
death  of  his  debtor,  brought 
a  suit  against  the  debtor's 


widow  (1st  defendant)  for 
recovery  of  the  debt  and, 
before  judgment,  obtained 
attachment  and  sale  of  pro- 
perty of  the  deceased,  the 
sale  proceeds  being  l^ept  in 
deposit  in  the  Court  These 
proceedings  took  place  in 
June  and  July,  and  on  the 
15th  August  administration 
was  granted  to  the  Admi- 
nistrator General,  the  widow 
not  having  taken  out  ad- 
ministration. On  the  28th 
September,  the  Administra- 
tor General  was,  on  plain- 
tiff's application,  made  de- 
fendant in  place  of  the 
widow  and  the  suit  pro- 
ceeded against  him  to  de- 
cree. Before  plaintiff  ap- 
plied to  execute  this  decree, 
the  amount  of  the  sale  pro- 
ceeds was,  by  the  direction 
of  the  Civil  Judge,  handed 
over  to  the  Administrator 
General;  accordingly,  on 
this  ground,  plaintiff's  ap- 

Jlication  to  the  District 
[unsif  for  execution  was 
rejected.  He  appealed  un- 
successfully to  the  Civil 
Court.  Beld^  on  special 
appeal,  that  Section  33  of 
Act  XXIV  of  1867  took 
away  plaintiff's  right  to 
payment  otherwise  than 
rateably  with  the  other 
creditors..,, 346 

Act  III  of  1869.— (if odrw.) 

Madras  Act  III  of  1869  gives 
a  Tahsild&r  power  to  issue 
summonses. — (Rulings)  ...  xliv 

Act  XVIII  of  l^Q9. 

A  Schedule  appended  to  a 
deed  of  sale  does  not  re- 
quire to  be  stamped  under 
tne  provisions  of  Act  XVIII 
of  1869.— (Rulings)  xxxvi 
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Act  Xrill  of  1869,  See.  29. 

Intention  to  evade  payment 
of  stamp  duty  is  not  an  es- 
sential ingredient  in  the 
offence  described  by  Sec 
29  of  Act  XVIII  of  1869. 
Hdd,  that  the  donor  under 
a  deed  insufficiently  stamp- 
ed was  properly  convicted, 
but  that  the  donee  had 
committed  no  offence  under 
the  Section. — (Rulings)  ...       v 

Act  VII  of  1870,  Art.  VII,  Sch.  I. 

Notes  of  judgment  furnished 
to  parties  under  the  Rules 
of  Practice  for  the  guidance 
of  Small  Causes  Courts  are 
copies  of  decrees  and  re- 
quire a  stamp  under  Article 
7,  Schedule  1  of  Act  VII 
of  1870.— (Rulings) yxiv 

Article  12,  Schedule  1. 

The  effect  of  the  provision  in 
the  note  to  Article  12, 
Schedule  1,  of  the  Court 
Pees'  Act,  on  the  operation 
of  a  certificate  duly  granted^ 
which  has  become  liable  to 
cancellation  under  that 
provision,  but  has  not  been 
cancelled,  considered 131 

Act  III  of  1871.— (Jfodma) 

Section  154  of  Madras  Act  III 
of  1871  was  not  intended 
to  apply  to  omissions  to  take 
out  licenses.  It  applies  to 
breaches  of  the  Act  which, 
in  a  Policeman's  view  are 
offences,  and  regarding 
which,  if  committed  within 
his  view,  one  of  two  oourses 
is  open  to  him,  viz.,  to  arrest 
without  warrant,  or  to  lay 
an  infbnnatiofi  before  a  Ma- 
gistrate and  apply  for  a 
summons  or  wamnt,     If 


he  adopts  the  latter  course, 
then  Sees.  43  and  66  of  Uie 
Criminal  Procedure  Code 
require  that  the  information 
should  be  reduced  to  writing 
and  given  on  oath,  or  solemn 
affirmation,  before  any  pro- 
cess is  issued  thereon.  Sec. 
68  of  the  Code  is  limited  to 
cases  in  which  no  complaint 
has  been  made,  and  the 
JMagistrate  proprio  wjotv, 
institutes  a  prosecution. — 
(Rulings) , 1 

Ai^  VIII of  1871. 
Sec.  2,CLl<t  4. 
See  Construction 351 

Sec.  17. 

Sale  Certificates  under  Sec- 
tion 259  of  the  Civil  Pro- 
cedure Code  are  instru- 
ments declaring  an  interest 
in  property,  and  if  the  va- 
lue of  the  interest,  so  de- 
clared, be  one  hundred 
Rupees,  or  upwards,  the 
registration  of  these  instru- 
ments is  compulsory  under 
Section  17  of  Act  VIII  of 
1871.— (Rulings) xl 

See  Rkgistbation 391 

Adjoubnhent. 

The  adjournment  of  a  trial  by 
public  proclamation  is  irre- 
gular and  objectionable— 
(Rulings) XXX 

Adhinistratob  General's  Act. 
See  Act  XXIV  of  1867 846 

Advance  of  Monet. 

See  Act XIII  of  1859,  See.  2. 
(Rulings) xxiv 

Agreement. 

See  Release. S93 
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PlainiifF  sued,  as  managing 
trustee  of  a  choultry,  to  set 
aside  certain  mortgages  of 
the  lands  with  which  it 
was  endowed,  made  by  the 
2nd,  3rd,  and  4  th  defendants 
to  the  6th  and  7th  (defend- 
ants, and  for  an  injunction 
to  compel  payment  of  kist, 
which  had  been  allowed  to 
fall  into  arrears,   contrary 

.  to  the  provisions  of  Exhibit 
A,  the  muchalka  sued  upon. 
The  defendants  pleaded 
that  the  mortgages  made 
were  not  in  violation  of  the 
provisions  of  Exhibit  A. 
The  Court  of  First  Instance 
dismissed  the  suit^  On  ap- 
peal, the  Civil  Judge  consi- 
dered the  provisions  in  Ex- 
hibit A — **  Moreover,  we 
are  only  entitled  to  culti- 
vate the  said  four  villages 
and  to  maintain  the  said 
choultry  with  the  income 
therefrom  as  above  stated  ; 
and  we  have  no  right  to 
alienate  the  said  lands  by- 
sale,  &c." — fatal  to  the 
right  to  mortgage  advanc- 
ed by  defendants  1  to  5. 
Accordingly,  he  reversed 
the  decree  appealed  from. 

Held  by  Scotland,  C.  J. — 
That  the  reasonable  con- 
struction to  be  put  upon 
that  portion  of  the  r&zin&- 

-  m^  relating  to  alienation 
was  that  the  villages  were 
not  to  be  alienated  so  as  to 
deprive  the  choultiy  of  the 
receipt  of  the  portion  of  the 
produce  fixed  by  the  r&zi- 
n&ma  for  its  support.  That 
the  security  of  the  cultiva- 
tion of  the  land  and  the 
application  of  the  fixed  por- 
tion of  the  produce  to  the 


Page. 

maintenance  of  the  choultry 
was  all  that  the  parties  in- 
tended to  efiect.  That 
there  was  nothing  in  the 
record  to  show  that  the 
payment  of  that  fixed  per- 
tion  had  been  rendered 
less  certain  by  the  transfer 
of  the  villages  to  the  mort- 
gagees. That,  consequently, 
the  beneficial  interest  of 
the  plaintitfj  as  trustee  un- 
der the  r4zin4ma,  was  not 
impaired,  and  the  mort- 
gages were  not  made  in 
violation  of  the  provisions 
of  Exhibit  A. 

By  Hollo  WAY,  J. — ^That  the 
right  set  up  was  based 
upon  a  purely  capricious 
exercise  of  the  plaintiffs 
will,  in  the  effectuation  of 
which  he  had  no  con- 
ceivable interest :  that  con- 
tractual words  seeking  to 
create  a  right  of  Uiis  sort 
are  ineffective  to  create  it, 
and  that,  consequently, 
the  alienations  by  mortgage 
were  wrongly  declared 
void.... 2« 

It  is  the  firmly  settled  rule  of 
Hindu  Law,  resting  upon 
the  authority  of  the  Mi- 
tdkahard  and  repeated  ju- 
dicial decisions,  that  a  ma- 
naging co-parcener  has  not 
the  capacity  to  alienate  or 
charge  theshare  of  his  minor 
coparcener  in  immovable 
ancestral  property,  except 
for  the  purpose  of  provid- 

I  ing  for  some  famUy  need  or 
the  performance  of  an  indis- 
pensable religious  du^,  or 
except  the  alienation  or 
charge  be  for  the  benefit 
of  the  joint  estate:  and  in 
every  case  to  which  the  rule 
is  applicable;  the  onus  of 
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showing,  either  by  direct  or 
presumptive  proof,  a  priTod 
fade  case  in  support  of  the 
existence  of  the  condition 
necessaiy  to  give  the  legal 
capacity  to  make  the  dis- 
puted disposition,  lies  upon 
the  party  claiming  to  have 
acquired  under  it  a  title  to 
the  minor's  share  of  the 
property.  Upon  the  ques- 
tion of  what  is  the  amount 
of  proof  which  the  law 
renders  necessary  to  dis- 
charge that  burthen  of 
proof. — Held,  that  where 
the  dispute  as  to  the  validi- 
ty of  a  sale  or  mortgage  of 
family  property  is  witn  the 
person  to  whom  it  was 
made,  and  the  pecuniary 
consideration  for  it  has  not 
been  advanced  for  the  pur- 
pose of  discharging  an  an- 
tecedent charge  on  the 
property  or  an  old  debt  in- 
curred by  an  ancestor ;  the 
case  of  the  vendee  or  mort- 
gagee, as  regards  the  exist- 
ence of  a  family  need  or 
sufficient  beneficial  purpose 
requiring  the  advance  of 
the  consideration  money, 
must  be  established  by 
positive  proof.  But  that 
between  a  bovdjide  sale  or 
mortgage  for  an  advance 
made  to  pay  off  a  pre-exist- 
ing mortgage  claim  or  an 
unsecureddebt  of  an  ances- 
tor, and  one  not  made  for 
that  purpose,  there  was 
this  oistinction  to  be  ob- 
served, that  the  burthen  of 
establishing  by  direct  proof 
that  such  prior  claim  or 
debt  was  incurred  for  a 
proper  family  purpose  is 
not  cast  upon  the  vendee 
or  mortgagee.    He  is  only 
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required  to  show  this  pre- 
sumptively. But  to  do  so 
it  is  incumbent  on  him  to 
give  proof  not  only  of  the 
consideration  for  the  sale  or 
mortgage  having  been  bond 
fide  advanced  in  discharge 
of  an  antecedent  debt,  but 
also  of  an  enquiry  produc- 
tive of  resulta  which  war- 
ranted his  reasonably  be- 
lieving that  such  debt  was 
a  family  obligation  and  the 
sale  or  mortage  a  prudent 
arrangement  for  its  dis- 
charge   371 

See  Gift. 

Sale. 

Amendment. 

See  Order. — (Rulings)  xxxy 

Appeal. 

A  special  appeal  lies  to  the 
High  Court  from  an  order 

•  passed  under  Section  346 
of  the  Civil  Procedure  Code 
dismissing  the  appellant's 
regular  appeal  for  non-ap- 
pearance of  the  appellant 
in  person  or  his  pleader....       1 

Devappa  SetH  v.  Ramanadha 
Bhatt  (3  M.  H.  C.  Kep.  109) 
commented  on 1 

A  prisoner  in  Jail  under  a 
Civil  warrant  is  entitled  to 
present  a  petition  of  appeal 
to  the  Court  having  power 
to  hear  appeals  without  the 
intervention  of  a  Vakil.  • .« .  •    3& 

In  computing  the  time  during 
which  it  is  competent  to  a 
defendant  to  appeal  against 
the  sentence  of  a  Magis- 
trate, the  number  of  days 
taken  by  the  Court  to  pre* 
pare  a  copy  of  the  sentence 
should  be  omitted 349 

A  petition  of  regular  appeal 
was  rejected  by  the  Civil 
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Court,  because  it  did  not 
state  what  amount  of  quit 
rent  waa  payable  to  Go- 
vernment on  the  lands  in 
dispute ;  and,  therefore,  did 
not  contain  the  particulars 
required  by  the  order  of 
the  High  Court,  dated  26th 
June  1867.  Held,  by  the 
High  Court,  that  the  order 
of  rejection  was  wrong. 
The  utmost  which,  the  oM 
rules  justified  was  the  non* 
receiving... •« 422 

Artificer. 

See  Act  XIII  o/1859.  Sec. 
2 — (Rulings) xxiv 

Attaghment. 

Section  89  of  the  Code  of  Civil 
Procedure  renders  an  at- 
tachment before  judgment 
ineffectual  as  a  bar  to  pro- 
cess of  execution  against 
the  property  attached  in 
satisfaction  of  a  decree  in 
another  suit,  whether  ob- 
tained before  ot  after  the 
attachment. 135 

A  Court  which  cannot  attach 
primarily  in  execution  of 
its  decree,  cannot  attach  in 
anticipation  of  it. 91 

A,  a  judgment-creditor  of 
the  defendant,  attached  his 
property,  but  took  no  fur- 
ther step.  B,  another 
judgment*creditor,    subse- 

Iuently  attached  and  sold 
le  property.  Held,  that 
the  decree-holder  who  first 
attached  the  property  of 
the  jud^ent-debtor  did 
net  forfeit  his  prior  right 
to  payment  under  Section 
270  of  the  Civil  Procedure 
Code  by  delaying  to  obtain 
an  order  for  the  sale  of  the 


qu 
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property  upon  his  attach- 
ment   348 

AUTflORITT  OF  VAKfL. 

See  Vaki'l 127 

Bill  of  Exchange. 
See  Act  V  of  1866 257 

Bond. 

The  plaintiff  brought  a  suit 
upon  a  specially  registered 
bond  under  Section  53  of 
Act  XX  of  18G6,  to  recover 
the  whole  amount  secured 
by  the  bond.  The  bond 
contained  a  stipulation  that 
the  amount  should  be  paid 
by  three  instalments,  and 
that  in  default  of  payment 
of  any  one  instalment  the 
whole  amount  should  be- 
come due  immediately. 
Default  was  made  by  the 
obligor. 

Held,  that  the  summary  re- 
medy provided  by  Section 
58  of  Act  XX  of  1866  was 
not  available  to  the  plain- 
tiff to  recover  the  whole 
amount  secured  by  the 
bond.  A  summary  remedy, 
like  that  provided  by  Sec- 
tion 53,  must  be  strictly 
applied •• 4 

Breach  of  Trust. 

A  person  who  pledges  what  is 
pledged  to  him  may  be 
guilty  of  criminal  breach 
of  trust.  Tliere  are  two 
elements, — (1.)  The  dis* 
posal  in  violation  of  any 
direction  of  law  or  con- 
tract, express  or  implied, 
prescribing  the  mode  in 
which  the  trust  ought  to 
be  discharged.  (2.)  Saeh 
disposal  dishonestly — 
(Rulings) zxviii 
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British  bork  Subject. 
See  Evidence. 

BciiiAL  Ground. 

See  Criminal  Trespass. 

Bursting  of  Tanks. 
See  Negligence. 

Calendar. 
See  High  Court  Order 


P»ge. 


VI 


Cantonment  Court. 

An  European  soldier,  doing 
duty  as  an  Army  School- 
master, not  being  liable  to 
a  Court  of  Requei>ts,  is  not 
exempted  from  liability  to 
a  Cantonment  Court  of 
Small  Causes. 

Carnatic  Property. 

See  Gin. 

Carrier. 

A.  and  Co.,  at  Madras  shipped 
by  the  B.  I.  S.  N.  Steamer 
"  Mahratta"  a  box  of  coral 
to  be  delivered  to  their 
Agent  M.  at  Bimlipatam. 
At  the  time  of  shipment 
they  declared  the  value  and 
paid  enhanced  freight  on 
account  of  such  value.  By 
the  Bill  of  Lading  the  Com- 
pany undertook  to  deliver 
the  case  in  good  order  at 
Bimlipatam  to  the  con- 
signee M.  subject  to  certain 
conditions  annexed.  By 
one  of  those  conditions  if 
the  consignee  did  not  take 
delivery  when  the  ship  was 
ready  to  discharge,  the 
goods  might  be  warehoused 
at  the  merchant's  risk,  and 
the  Company's  liability 
was  to  cease  when  the 
goods  left  the  ship's  side. 
The  consignee  did  not  take 
delivery  at  the  ship's  side, 
and  the  Company's  Agent 
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at  Bimlipatam  took  the 
case  to  the  Custom-house 
as  he  was  bound  to  do  by 
the  Regulations  of  the  port. 
If  the  Superintendent  of 
the  Custom-house  had 
known  that  the  case  con- 
tained corals,  it  would  have 
been  placed  in  an  inner 
room,  but  the  Company's 
Agent  did  not  know  the 
contents  of  the  case,  and 
therefore  was  unable  to 
give  any  such  information 
io  the  Superintendent. 
While  the  case  was  lying 
at  the  Custom-house,  ap* 
plication    was     made    on 

glaintifTs  behalf  to  the 
bmpany's  Agent  for  deli- 
very of  the  case  upon  the 
usual  guarantee.  The 
Agent  refused  to  deliver 
the  case  without  the  pro- 
ductionof  the  Bill  of  Lading. 
Afterwards  the  Bill  of  La- 
ding was  received  from 
Madras  and  the  case  was 
delivered  up.  At  some 
time  between  its  leaving 
the  ship's  side  and  delivery 
to  the  consignee,  the  case 
was  opened  and  a  portion 
of  the  contents  stolen. 
Held,  that  the  defendants 
were  not  liable ••  353 

Cases. 

The  principle  upon  which 
the  decision  at  2  ii.  H.  C. 
B.  333  proceeds,  is  inappli- 
cable tosuits  under  Sec.  16of 
the  Civil  Procedure  Code...  307 

Devappa  Setti  v.  EaTnanadha 
Bhatt  (3  M.  H.  C.  R  109) 
commented  on 1 

EnaTnandaram  Venkayya  v. 
Venka;ta7idTdyana  Meddi 
(1  M.  H.  C.  R.  75)  doubted.  164 
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Karyan  v.  Doddaii  (6  M.  H. 
C.  R.  M7)  followed 

MUla  V.  Fowkea  considered.  •• 

MuttvJcaruppa  Gaundan  v. 
Mma  PiUai  (3  M.  R  C.  R. 
158)  applies  to  the  defend- 
ant's admission  of  a  trans- 
action embodied  in  a  writ* 
ten  document  not  receiv- 
able in  evidence,  and  is  no 
authority  whatever  for  con- 
struing a  document  present 
to  the  Court  upon  a  defend- 
ant's admission 

NcMaJta'mbi  Pattar  v.  Chinnar- 
d6van&yayam  Pillai  (1  M. 
a  C.  R.  109)  doubted 

Kask  V.  Hodgson  considered.  •  • 

RyUmds  v.  Fletcher  (L,  R.  3 
H.  L.  330)  discussed 

Special  Appeal  No,  541  of 
1868  (4  M.  H.  a  R.  472) 
distinguished 

Special  Appeal  No,  9  o/1870 
(6  M.  a  C.  R.  164)  followed. 

Stanafield  v.  Hobson  (3  De  O. 
M.  &  G.  620)  dissented 
from 

Verukita  Reddi  v.  VAukatard^ 
maiya  (1  M.  H.  C.  R.  418) 
dissented  from 

The  judgment  in  the  case  of 
VenkataTamxinier  y.Ana/r^ 
da  Cheiti  (5  M.  H.  C.  R 122) 
has  gone  too  far  in  laying 
down  the  rule  nn  to  a  pat- 
tahd4r's  right  of  occupa- 
tion  

Cause  of  Action. 

Suit  by  a  vakil  for  fees.  The 
defendants  retained  the 
plaintiff  as  their  Pleader  in 
Original  Suit  No.  2  of  1863, 
on  the  file  of  the  Civil  Court 
of  Cuddapah,  and  executed 
a  vak&Iatn&roa  to  him  in 
July  1863,  but  no  special 
agreement  regarding  fees 
was    made.    The    plaintiff 
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conducted  that  suit  for  the 
defendants  as  their  Vakil 
until  decree^  which  was 
made  in  September  1864. 
The  present  suit  was  insti- 
tuted in  December  1866. 
Held,  reversing  the  decree 
of  the  Lower  Appellate 
Court,  that  as  there  was  no 
specitd  agreement,  the  nlain* 
tiff's  right  of  suit  dia  not 
arise  until  he  had  complete- 
ly discharged  his  duty  in 
the  conduct  of  the  suit, 
which  he  had  done  in  1864. 
Consequently,  the  present 
suit,  having  been  brought 
within  three  years  fmm 
that  date,  was  not  barred—  265 

See  Civil  Court. 
Receiver. 

Certificate. 

A  certificate  under  Act  XXVII 
of  1860  is  not  necessary  to 
give  to  a  person,  claiming 
to  be  the  representative  of 
a  deceased  creditor,  the 
right  to  institute  a  suit  to 
recover  a  debt  due  to  the 
estate  of  the  deceased,  or 
the  right  to  present  an  ap* 
plication  for  execution  of  a 
deeree  obtained  bv  the  de- 
ceased. But  such  certifi- 
cate, or  a  probate,  or  lettera 
of  administration,  must  be 
produced  by  the  person 
proceeding  as  representative 
Defore  a  decree  or  order 
can  be  passed,  or  process  of 
execution  issued  for  pay- 
ment of  the  debt  due,  ex- 
cept the  Court  slK>uld  think 
that  payment  is  withheld 
fr<Mn  fraudulent  or  vexa* 
tious  motives,  and  not  from 
any  reasonable  doubt  as  to 
the  party  entitled*. 131 
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The  effSect  of  the  provision  in 
the  note  to  Article  12»  Sche- 
dule 1,  of  the  Court  Fees' 
Act  [No.  VII  of  1870]  on 
the  operation  of  a  certificate 
duly  granted,  which  has  be* 
come  liable  to  cancellation  \ 
under  that  provision,  but 
has  not  been  cancelled,  con- 
sidered    131 

Charge. 

The  making  of  any  number 
of  false  statements  in  the 
same  deposition  is  one  ag- 
gregate case  of  giving  false 
evidence.  Charges  of  false 
evidence  cannot  be  multi- 
plied according  to  the  num- 
ber of  false  statements  con- 
tained in  the  depositions — 
(Rulings) xxvii 

Cheatiko. 

The  defendant  was  convicted 
of  cheating.  He  applied  to 
the  Tahsildar  for  a  specified 
quantity  of  land  on  cowle 
tenure,  free  of  tax,  for  five 
years,  and  falsely  repre- 
sented that  the  land  was 
waste  land.  Held,  a  good 
conviction. — (Rulings) xii 

Civil  Court. 

A  Civil  Court  has  jurisdiction 
to  determine  a  suit  where 
the  defendants  dwell,  or 
the  cause  of  action  arises 
within  the  jurisdiction  of 
the  Court. • 


Sec.  89. 
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CrviL  Procedure  Code. 

The  Code  of  Civil  Procedure 
expressly  preserves  a  dis- 
tinction between  arrest  and 
imprisonment,  and  the  im- 
munity from  farther  process 
is  only  generated  by  actual 
confinement ..*... 


Section  89  of  the  Code  of  Civil 
Procedure  renders  an  at- 
tachment before  judgment 
ineffectual  as  a  bar  to  pro- 
cess of  execution  against 
the  property  attached  in 
satisfaction  of  a  decree  in 
another  suit,  whether  ob- 
tained before  or  after  the 
attachment 135 

Sec.  119. 

An  application  was  made  on 
the  14th  March  1870  to  the 
District  Munsif  to  set  aside 
a  decree  passed  ex-parte 
aofai  nst  the  defendan  ts  under 
Section  1 1 9  of  the  Code  of 
Civil  Procedure. 

On  the  3rd  March  1870.  the 
Madras  Government  issued 
a  notification  under  Sec- 
tions 4  and  5  of  Madras  Act 
IV  of  1863,  investing  the 
Additional  Principal  Sadr 
Amin  of  bangalore  with 
exclusive  jurisdiction  to  try 
Small  Cause  Suits  for  sums 
under  Rupees  500  within 
the  jurisdiction  of  the  Dis- 
trict Munsif.  By  order  of 
the  Civil  Judge,  the  District 
Munsif  sent  to  the  Addi- 
tional Principal  Sadi*  Amin 
the  records  of  all  suits  co<r- 
nizable  by  a  Court  of  Small 
Causes,  if  one  had  been  in 
existence  at  the  date  of  their 
institution,  although  they 
had  been  filed  before  the 
date  of  the  notification^  in- 
cluding the  present  appli- 
cation. Held,  that  the  Ad- 
ditional Principal  Sadr 
Amin  had  not  jurisdiction 
to  entertain  the  application.    18 

See.  147. 
84  See  Sec,  148. 
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The  Court  of  First  Instance 
refused  to  grant  plaintiff's 
application  to  be  allowed  to 
examine  2nd  defendant  as 
a  witness  on  her  behalf, 
thinking  the  grounds  of 
such  application  insufficient 
for  the  exercise  of  its  dis- 
cretion under  Section  162 
of  the  Civil  Procedure  Code. 
On  the  adjourned  date  of 
hearing,  plaintiff  failed  to 
produce  any  other  witness, 
and  the  suit  was  dismissed 
under  Section  148.    On  Re- 

fular  Appeal,  the  Civil 
udge  considered  that  the 
Court  of  First  Instance 
ought  not  to  have  refused 
plaintiff's  application,  but 
held  that  the  refusal  was  a 
final  order  not  open  to 
question  in  appeal.  On 
special  appeal.  Held,  that 
the  Civil  Judge  was  wrong 
on  the  latter  point.  That 
if  the  plaintiff  had  been 
prevented  from  examining 
the  2nd  defendant  on  in- 
suf&cient  grounds,  she  had 
not  committed  default 
under  Section  148;  that 
the  decree  on  the  finding  of 
the  Civil  Court  was  not 
maintainable  without  en- 
abling plaintiff  to  examine 
2nd  defendant  and  that 
that  finding  was  conclusive 
in  the  special  appeal.  The 
decrees  of  both  the  Lower 
Courts  were  consequently 
set  aside  and  the  case  re- 
manded   299 

The  first  hearing  of  a  suit  was 
fixed  for  the  10th  July 
1867.  Neither  of  the  par- 
ties nor  their  Vakils  appear- 
ed.   Thereupon  the  Court 


dismissed  the  suit  under 
Sec.  1 48  of  the  Civil  Proce- 
dure Code,  but  afierwardsi 
upon  the  application  of  the 
plaintiff's  Vakil,  restored  it 
to  the  file  for  hearing,  under 
Sec.  119.  Plaintiff  obtain- 
ed further  adjournments  to 
produce  witnesses,  the  last 
being  an  adjournment  to 
the  28th  September.  On 
that  day  the  Vakils  of  both 
parties  appeared,  but  no 
witnesses,  and  the  Court 
again  dismissed  the  suit, 
under  Sec.  148,  for  failure 
to  produce  witnesses.  On 
the  22nd  of  October,  the 
suit  was  again,  under  Sec. 
119,  restored  to  the  file  on 
the  application  of  the  plain- 
tiff's Vakil,  and  a  decision 
was  afterwards  come  to,  for 
the  plaintiff,  upon  the 
merits.  On  appeal,  the  last 
mentioned  decree  was  re- 
versed, and  the  decree  pass- 
ed under  Section  148 
(whether  the  first  or  the 
second  decree^  was  not 
specified)  upheldl,  upon  the 
ground  that  as  Sec.  119  was 
inapplicable  to  a  decree 
passed  under  Sec.  148,  the 
Court  of  First  Instance  had 
acted  without  jurisdiction 
in  restoring  the  suit  to  the 
file.  JjfeU,  on  special  appeal, 
reversing  the  decision  of 
the  Lower  Appellate  Court, 
that  the  first  decree  of  dis- 
missal, being  a  decree  which 
might  have  been  made  un- 
der Sec  147,  was  one  to 
which  Sec.  119  might  be 
applied.  That  the  second 
decree  of  dismissal  was  one 
to  which  Section  148  alone 
applied,  consequently  one 
subject  only  to  review  or  to 
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an  appeal,  and  the  prooeed- 
inff  had  in  October  1867, 
being  substantially  an  ap- 
plication for  review,  was 
one  which  the  Court  had 
power  to  grant 262 

Sec.  162. 

The  Court  of  First  Instance 
refused  to  grant  plaintiff's 
application  to  be  allowed 
to  examine  2nd  defendant 
as  a  witness  on  her  behalf, 
thinking  the  grounds  of 
such  application  insufficient 
for  the  exercise  of  its  discre- 
tion under  Section  162  of 
the  Civil  Procedure  Code. 
On  the  adjourned  date  of 
hearing,  plaintiff  failed  to 
produce  any  other  witness 
and  the  suit  was  dismissed 
under  Section  148.  On 
Begular  Appeal^  the  Civil 
Judge  considered  that  the 
Court  of  First  Instance 
ought  not  to  have  refused 
plaintiff's  application,  but 
iield  that  the  refusal  was  a 
final  order  not  open  to  ques- 
tion in  appeal.  On  special 
appeal,  *JM2d,  that  the  Civil 
Judge  was  wrong  on  the 
latter  point.  That  if  the 
plaintiff  had  been  prevent- 
ed from  examining  the  2nd 
defendant  on  insufficient 
grounds,  she  had  not  com- 
mitted default  under  Sec- 
tion 148 ;  that  the  decree 
on  the  finding  of  the  Civil 
Court  wajs  not  maintainable 
without  enablinff  plaintiff 
to  examine  2nd  defendant, 
and  that  that  finding  was 
conclusive  in  the  special 
appeal.  The  decrees  of 
both  the  Lower  Courts 
were  consequently  setaside, 
and  the  case  remanded 299 


Sec.  240. 


Pagt. 


The  plaintiff  sued  to  recover 
certain  land  which  had  been 
hypothecated  to  him  in 
1843,  and  subsequently 
sold  to  him  in  1868, 
while  under  attachment 
in  execution  of  a  decree 
in  a  suit  brought  by 
the  plaintiff  to  establish  his 
hypothccatory  claim.  The 
3rd  defendant  claimed  un- 
der a  mortgage  prior  in  date 
to  the  hypotnecation  to  the 
plaintiff,  and  under  a  sale, 
prior  in  date  to  the  sale  to 
the  plaintiff,  made  to  the 
3rd  defendant  whilst  the 
land  was  under  attachment 
in  execution  of  the  decree 
to  the  plaintiff. 

Held,  that  the  sale  to  the  crd 
defendant,  which  was  made 
not  under  any  agreement 
with  the  plaintiff  for  the 
satisfaction  of  the  decree 
through  the  Court,  was  in- 
valid by  reason  of  Section 
240  of  the  Civil  Procedure 
Code ;  but  that  the  aliena- 
tion to  the  plaintiff,  the 
decree  holder,  during  the 
attachment  to  satis^  the 
decree,  which  was  duly 
sanctioned  by  the  approval 
of  the  Court  which  issued 
the  process  of  attachment^ 
was  valid 65 

jSf^a  246. 

Suit  for  redemption  of  an  otti 
by  an  alleged  purchaser  of 
the  same,  and  for  recovery 
of  land  on  which  he  haa 
purchased  a  kdnam.  The 
defence  was  that  the  pur- 
chase was  made  by  the  fa- 
ther of  the  1st  defendant, 
and  that  the  plaintiff  was, 
constructively,  a  mere  trus- 

65 
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tee.  The  Munsif  decreed 
for  the  plaintiff,  and  the 
Principal  Sadr  Amin  re- 
versed his  decree  because  the 
suit  was  not  brought  within 
a  year  of  a  release  of  the 
property  from  attachment 
under  a  claim  of  the  defend- 
ants, which  attachment 
was  made  in  execution  of 
two  decrees  for  money 
against  the  present  plaintiff. 
It  appeared  that  in  the  pro- 
ceedings had  releasing  the 
property  from  attachment 
no  notice  was  issued  to  the 
j  udgment-debtor  (present 
plaintiff).  Held,  that  the 
decision  of  the  Principal 
Sadr  Ami n  was  wrong.  In 
the  present  case,  the  claim- 
ants in  possession  were 
not  so  according  to  any  of 
the  modes  of  derivation 
which  Section  246  enume- 
rates as  authorizing  the  con- 
tinuance of  the  possession 
and  the  dismissal  of  the 
claim.  The  possession  was 
in  the  claimants,  and  there 
was  nothing  in  the  rights 
of  the  judgment-debtor 
which  could  make  such  pos- 
session his  possession.  This 
being  so,  even  assuming 
that  he  was  a  party  to  the 
order  made,  such  order  could 
not  be  said  to  be  against 
him  ;  because  his  claim  was 
one  which  could  not  have 
been  determined  by  any 
order  made  under  Section 
246.  The  order  so  made 
was  perfectly  consistent 
with  his  present  conten- 
tion   416 

Special  Appeal  No.  541  of 
1868  (4  M.  H.  C.  R.  472) 
distinguished 416 


Page. 

Section  270. 

A,  a  judgment-creditor  of  the 
defendant,  attached  his  pro- 
perty buttock  no  further 
step.  B,  another  judgment- 
creditor  subsequently  at- 
tached and  sold  the  pro- 
Eerty.  Held,  that  the  decree 
older  who  first  attached 
the  property  of  the  judg- 
ment-debtor did  not  forfeit 
his  prior  right  to  pajrment 
under  Section  270  of  the 
Civil  Procedure  Code  by  de- 
laying to  obtain  an  order 
for  the  sale  of  the  property 
upon  his  attachment 348 

Section  346. 

A  Special  Appeal  lies  to  the 
High  Court  from  an  order 
passed  under  Section  346 
of  the  Civil  Procedure  Code 
dismissing  the  appellant's 
Regular  Appeal  for  non-ap- 
pearance of  the  appellant  in 
person  or  by  his  pleader. 

Devappa  Setti  v.  Ramariadha 
Bhxitt  (3  M.  H.  C.  R.  109) 
commented  on 1 

See  Act  XXIII  of  1861.  See. 
11 13 

• ,  Sec,  35 360 

Commissioner's  Repokt. 

Although  a  Commissioners 
Report  should  have  very 
great  weight  attached  to  it^ 
it  is  not  absolutely  binding. 
Vencata  Reddi  v.  Venkata- 
rdmaiya,  1  High  Court  He- 
porta,  418,  dissented  from,..     36 

COMMrrMENT. 

A  commitment  by  a  Subordi- 
nate Magistrate  to  the 
Session  Court,  with  respect 
to  offences  not  exclusively 
triable  by  the  Session  Court, 
is  good. — (Rulings) xvii 
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Condition. 
See  Penalty 258 

ClONSTABLE. 

See  Act  XXIV  of   1859.— 
Procedure. 

Construction. 

Suit  to  recover  the  proprietary 
right  in  a  village  belonging 
to  plaintiffs  muttah,  which 
was  let  to  defendant's  father 
under  a  pattah  and  muchal- 
ka,  and  which,  on  the  death 
of  her  father,  and  since,  the 
defendant  had  refused  to 
surrender  upon  the  grounds, 
— (1)  that  the  right  had 
been  leased  permanently, 
subject  to  the  regular  pay- 
ment of  the  stipulated  rent, 
which  condition  had  been 
strictly  fulfilled ;  (2)  that 
her  father  had  expended 
large  sums  in  making  sub- 
stantial permanent  im- 
provements in  the  village ; 
and  (3)  that  he  had  by  gift 
transferred  the  tenancy  to 
her. 

Hddj  that  on  the  true  con- 
struction of  the  terms  of  the 
paltah  and  muchalka  only 
a  tenancy  from  fasli  to  fasli 
was  created ]75 

Muttukamjypa  Gaundan  v. 
EdTm  PiUai  (8  M.  H.  C. 
158)  applies  to  the  defend- 
ant's a<hnission  of  a  trans- 
action embodied  in  a 
written  document  not  re- 
ceivable in  evidence,  and  is 
no  authority  whatever  for 
construing  a  document 
present  to  the  Court  upon 
a  defendant's  admission  . . .  245 

Plaintiff  sued,  as  managing 
trustee  of  a  choultry,  to  set 
aside  certain  mortgages  of 


the  lands  with  which  it  was 
endowed,  made  by  the  2nd, 
3rd  and  4th  defendants  to 
the  6th  and  7th  defendants, 
and  for  an  injunction  to  com- 

Eel  payment  of  kist,  which 
ad  been  allowed  to  fall 
into  arrears,  contrary  to  the 
provisions  of  Exhibit  A,  the 
muchalka  sued  upon.  The 
defendants  pleaded  that  the 
mortira^ces  made  were  not 
inviola^onoftheprovisions 
of  Exhibit  A.  The  Court 
of  First  Instance  dispoiissed 
the  suit.  On  appeal,  the 
Civil  Judge  considered  the 
provisions  in  Exhibit  A — 
"  Moreover,  we  are  only  en- 
titled to  cultivate  the  said 
four  villages  and  to  main- 
tain the  said  choultry  with 
the  income  therefrom  as 
above  stated ;  and  we  have 
no  right  to  alienate  the  said 
lands  by  sale,  &c." — fatal  to 
the  right  to  mortgage  ad- 
vanced by  defendants  1  to  5. 
Accordingly  he  reversed  the 
decree  appealed  from. 

Held,  by  Scotland,  C.  J., 
that  the  reasonable  con- 
struction to  be  put  upon 
that  portion  of  the  r&zina- 
ma  relating  to  alienation 
was  that  the  villages  were 
not  to  be  alienated  so  as  to 
deprive  the  choultry  of  the 
receipt  of  the  portion  of  the 
produce  fixed  by  the  rdzi- 
ndma  for  its  support.  That 
the  security  of  the  cultiva- 
tion of  the  land  and  the 
application  of  the  fixed 
portion  of  the  produce  to 
the  maintenance  of  the 
choultry  was  all  that  the 
parties  intended  to  effect. 
That  there  was  nothing  in 
the  record  to  show  that  the 
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payment  of  that  fixed  por- 
tion had  been  rendered  less 
certain  by  the  transfer  of 
the  villages  to  the  mortga- 
geea  That,  coosequently, 
the  beneficial  interest  of 
the  plaintiff,  as  trustee  un- 
der the  razin&ma,  was  not 
impaired,  and  the  mortgages 
were  not  made  in  violation 

of  the  provisions  of  Exhibit 
A, 

By  HoLLOWAY,  J.— That  the 
right  set  up  was  based  upon 
a  purely  capricious  exer- 
cise of  the  plaintiff's  will, 
in  the  effectuation  of  which 
he  had  no  conceivable  in- 
terest :  that  contractual 
words  seeking  to  create  a 
right  of  this  sort  are  in- 
effective to  create  it,  and 
that^  consequently,  the 
alienations  by  mortgage 
were  wrongly  declared  void.  248 

The  effect  of  the  first  and 
fourth  clauses  of  Section  2 
of  the  Indian  Registration 
Act  of  1871,  read  with  the 
provision  in  the  first  Sche- 
dule as  to  the  extent  of  the 
repeal  of  Act  VII  of  1870, 
is  to  keep  in  force  all  the 
provisions  of  Act  XX  of 
1866  relating  to  the  proce- 
dure for  the  recovery  in  a 
summary  way  of  the  amount 
of  an  obligation  upon  agree- 
ments recorded  under  Sec- 
tion 52  of  that  Act  before 
the  1st  day  of  July  1871...  351 

See  Criminal  Procedurk 
Code,  Sec.  167.— (Rulings).,  xxii 

CONTKHPOICAKEOUS  OrAL 

Agreement. 


Contempt  op  Court. 


Piigt. 


See  Release. 


393 


See  Criminal  Procedure 
Code,  Sec,  163. 

Contradictory  Statement. 

See  Evidence 342 

Copies  op  Documents. 

The  exemption  of  the  Govern- 
ment of  India^  dated  the 
19th  September  1870,  can- 
not be  extended  to  copies 
of  the  statement  of  evidence 
and  grounds  of  conviction. 
Persons  desirous  of  obtain- 
ing copies  of  such  docu- 
ments for  the  purpose  of 
appeal  must  furnish  stamp- 
ed paper  on  which  the 
copies  are  to  be  written. — 
(Rulings) xii 

Costs. 
An  action  lies  in  a  Small 
Causes  Court  for  the  reco- 
very of  costs  incurred  by 
the  plaintiff  in  a  suit  to 
compel  registration  of  a 
document ,„,.  192 

Court  Fees'  Act. 
See  Act  VII  of  1870. 

Court  op  Revision. 

See  Recognizance. 

Criminal  Procedure  Code. 
Chapter  XIV. 

In  cases  triable  under  Chapter 
XIV,  where  a  Magistrate,  on 
account  of  the  non-appear- 
ance of  the  complainant  or 
for  any  other  sufficient  cause, 
is  satisfied  that  the  charge 
cannot  be  substantiated,  he 
may  dismiss  the  complaints 
The  dismissal  will  not  bar 
the  complaint  being  again 
entertained— (Rulings)  ...   viii 

Chapter  XXII. 

The  actual  possession  intend- 
ed by  Chapter  XXII  of  the 
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Code  of  Criminal  Proce- 
dure does  not  include  the 
occupancy  of  a  mere  tres- 
passer.— (Rulings) xiii 

Sec.  6S. 
See  Act  III  of  1S71.— {Madras.) 
Sec.  163. 

The  defendant  was  convicted 
of  contempt  of  Court  under 
Section  163  of  the  Code  of 
Criminal  Procedure  for 
having  refused  to  sign  a  de- 
position given  by  him  as  a 
witness  in  the  course  of  a 
revenue  inquiry.  The 
High  Court  set  aside  the 
conviction. — (Rulings) xiv 

The  Magistrate  convicted  the 
defendant  of  contempt  of 
Court  under  Section  1 63  of 
the  Code  of  Criminal  Pro- 
cedure and  sentenced  him 
to  pay  a  fine  of  Bs.  10,  or 
in  default  two  days'  impri- 
sonment* Held,  that  the 
Magistrate  had  not  exceed- 
ed his  powers. — (Rulinga)  xvi 

See.  167. 

The  sanction  of  Government 
is  required  for  the  prosecu- 
tion of  any  Judge  if  a  com- 
plaint is  made  against  him 
as  Judge.  Construction  of 
Section  167  of  the  Criminal 
Procedure  Code. — (Rulings)  xxii 

Sec.  169. 

An  application  under  Section 
169  of  the  Criminal  Proce- 
dure Code,  praying  for  sanc- 
tion to  institute  a  prosecu- 
tion on  a  charge  of  perjury, 
should,  as  a  general  rule,  be 
first  made  to  the  Court  be- 
fore which  the  perjury  is  al- 
leged to  have  been  committed    9  2 


Sec.  170. 


Page. 


A  Civil  Court  has  no  power  to 
make  an  order,  under  Sec- 
tion 170  of  the  Criminal 
Procedure  Code,  sanctioning 
a  prosecution  for  an  of- 
fence committed  before  the 
Court  of  the  Principal  Sadr 
Amin  on  the  Small  Cause 
'  Side,  that  Court  not  being 
subordinate  to  the  Civil 
Court 191 

Sec.  171. 

When  a  Civil  or  Criminal 
Court  sends  a  case  for  in- 
vestigation to  a  Magistrate, 
under  Sec  171  of  the  Code 
of  Criminal  Procedure,  the 
Magistrate  to  whom  the 
case  is  sent  must  himself 
hold  the  investigation. — 
(Rulings) ii 

A  Small  Causes  Court  Judge 
sent  a  case  for  investigation 
to  the  Head  Assistant  Magis- 
trate under  the  provisions 
of  Sec.  171  of  the  Criminal 
Procedure  Code.  The  Head 
Assistant  .Magistrate  trans- 
ferred the  case  for  investi- 
gation to  the  Sub-Magis- 
trate, who  committed  the 
case  to  the  Sessions.  Held, 
that  the  order  of  commit- 
ment was  bad. — (Rulings)    xli 

Sec.  228. 

See  Magistuate ix 

Sec.  270. 

Section  270  of  the  Code  of 
Criminal  Procedure  applies 
only  when  a  complaint  of  an 
offence,  triable  under  Chap. 
XV  of  the  Code,  is  dismiss- 
ed,— (Rulings) ^xlix 

Sec.  273. 

Section  273  of  the  Code  of 
Criminal   Procedure  is  in* 
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applicable  to  a  case  referred 
to  a  Magistrate  under  Sec 
171.  (—Rulings) xli 

Sec.  316. 

The  issue  of  a  warrant  under 
Sec.  316  of  the  Code  of 
Criminal  Procedure  is  per- 
missible for  every  breach  of 
an  order  of  maintenance 
made  under  that  Section, 
but  there  seems  no  ground 
for  saying  that  a  defend- 
ant can  get  out  of  his  lia- 
bility for  any  payment  by 
the  failure  to  issue  a  war- 
rant for  the  levy  of  that 
payment.  The  result  of 
issuing  it  for  an  aggregate 
of  payments  is  that  one 
month's  imprisonment 
would  alone  be  awardable 
in  default. — (Rulings) xxiii 

Sec.  318. 


A  Magistrate,  proceeding  un- 
der Sec.  318  of  the  Code  of 
Criminal  Procedure,  is 
bound  to  examine  any  wit- 
nesses  tendered  in  support  of 
the  respective  claims  to 
actual  possession  of  the  land 
in  dispute  before  passing 
an  order. — (Rulings) 


IV 


Sec.  380  A . 

The  Report  of  the  Chemical 
Examiner  to  Governmenfc 
may  be  acted  upon  as  evi- 
dence by  aU  Criminal  Courts 
by  virtue  of  Section  380  A 
of  the  amended  Code  of 
Criminal  Procedure. — (Rul- 
ings)  

Sec.  4>26. 
See  Procedure; 

See.  439. 
See  Procedurs. 
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Criminal  Trespass. 


Page. 


Accused  was  Ejman  of  com- 
plainant'sfamily.  Complain- 
ant obtained  a  decree  set- 
tingaside  an  alienation  made 
by  accused.  In  execution, 
complainant  obtained  pos- 
session from  the  alienee. 
The  accused  entered  on  this 
land.  Held,  that  he  had 
not  committed  the  offence 
of  criminal  trespass. — (Rul- 
ings)   xix 

Defendant  was  convicted  of 
criminal  trespass  for  having 
enclosed  and  conmienced  to 
cultivate  a  portion  of  a 
burial  ground.  Held,  that 
the  conviction  was  right. 
The  person  (corporate)  in 
possession  of  tne  burial 
ground  is  the  portion  of  the 
public  entitled  to  use  the 
burial  ground  and  the  act  of 
ploughing  up  the  burial 
ground  was  evidence  of 
intent  to  annoy  such  person, 
the  defendant  not  being  one 
of  the  portion  of  the  public 
entitled  to  its  use. — (Rulings)  xxv 

Defendant  was  convicted  of 
criminal  trespass  for  includ- 
ing in  his  own  land  a  por- 
tion of  a  public  foot-path. 
Held,  that  as  the  public  ge- 
nerally were  entitled  to  the 
use  of  the  foot-path,  there 
was  no  illegal  entry  by  the 
defendant  on  property  in 
the  possession  of  another 
with  intent  to  annoy  the 
person  in  possession,  and 
consequently,  that  the  de- 
fendant was  wrongly  con- 
victed.—(Rulings) 

Custom. 
See  HusBAKO  and  Wife. 
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Damages. 
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Plaintiff  and    defendants,  oc- 
cupants   of    neighbouring 
houses,  were  joint  tenants 
of  the  party- wall.  Defend- 
ants unroofed  their  bouse, 
raised  the  roof  and  placed 
beams    on   it  to    re-build 
their    house.    The  Lower 
Appellate  Court  found  that, 
in  consequence  of  this  al- 
teration, the  rain  from  the 
defendants'  house  descend- 
ed upon  plaintiff's  veran- 
dah and  caused  damage  to 
plaintiff,  and  decreed  that 
defendants  should   restore 
the  wall  to  its  former  height, 
and  remove  the  beams  placed 
on     it.    Held,   on  Special 
Appeal,   that   taking    the 
finding  to  be  that  the  altera- 
tion created  "  stillicidium" 
where  it  did  not  exist  be- 
fore, or    that  it    rendered 
more  burdensome  an  exist- 
ent "  servitus  stillicidii,"  it 
would  be  very  dangerous  to 
hold  that  every  trifling  ex- 
cess in  the  exercise  of  a  ser- 
vitude should  justify  the 
pulling  down  of  the  build- 
ing   creating    the  excess  : 
that  in  the  present  case  the 
damages  should  be  assessed 
and  awarded,  and  the  in- 
junction   to     remove    the 
roof  of  the  house  and  reduce 
the  wall  be  made  condi- 
tional upon  the  defendant 
not  removing  the  cause  of 
the  nuisance.    In    such    a 
case  the  measure  of  dama- 
ges is  the   amount  which 
will  induce  the  defendant 
to  abate  the  nuisance... ••• 
See  Malicious  Prosecution. 

Daughter. 
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Daughter's  Son. 


112 
85 


See  Hindu  Law...... 311 


According    to   Hindu     Law 
when  the  sons  of  daughters 
succeed  to  the  property  of 
their  grandfather,  tney  take 
by  direct  right  of  succes- 
sion, as  being  his   nearest 
heirs,  like  the  sapindas  of 
a  man  succeeding  to    his 
property  on  the  death  of 
his  widow,  but  per  Capita. 
The  rule  of  succession  ex- 
ists  as  laid  down  in   the 
D&ya  Bh^^, "  a  fortiori  in 
the  case    of  the  daughter 
and  grandson  whose  pre- 
tensions are  inferior  to  the 
wife's"  ;  and  it  rests  upon 
the  great  principle  of  the 
entire  Hindu  Law  of  suc- 
cession to    property,    that 
nearness  in   regard  to  the 
attributed  capacity  and  sa- 
cred duty  to  confer  spiritual 
benefits  by  the  ofifering  of 
funeral  oblations,  either  im- 
mediately or  mediately,  con- 
fers the    right    to  inherit 
temporal  wealth. 

Unmarried  or  married  daugh- 
ters, on  whom  as  a  class 
paternal  property  devolves, 
take  a  joint  life  interest 
with  rights  of  survivorship. 
The  estate  of  inheritance 
passes  from  their  father  to 
the  sons  of  all  the  dauo:h- 
ters  as  his  nearest  heirs  ; 
and  on  the  death  of  the  last 
surviving  daughters  the 
sons  take  the  property 
equally 311 

Deaf  and  Dumb  Prisoner. 
See  Prisoner vii 

Declaration  of  Title, 
See  Declaratory  Suit. 
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Suit  brought  by  plaintiff 
against  the  first  three  de* 
fendants  as  his  tenants  on 
k&nam,  and  the  4th,  the  re- 
presentative of  arival  jenmi, 
to  obtain  a  declaration  of 
title  as  jenmi.  Plaintiff  had 
previously  sued  the  first 
three  defendants  to  estab- 
lish the  relation  of  jenmi 
and  k&namk&r  and  to  re- 
cover the  land.  He  failed 
and  then  brought  the  pre- 
sent suit 

Eeld,  that  this  was  a  case  of 
the  employment  of  the  de- 
vice of  a  suit  for  a  declara- 
tion of  title  in  order  to  get 
back  land  by  a  crooked  and 
not  legal  process  after  fail- 
ure to  recover  by  proper 
legal  means.  The  inten- 
tion being  to  cut  off  the  de- 
fendants (the  tenants)  from 
the  plea  of  res  judicata.  The 
Court  which  had  a  discre- 
tion as  to  whether  such  a 
suit  should  be  permitted, 
ought  at  once  to  have  said 
that  it  should  not.  Where 
there  are  no  interests  to  be 
protected,  there  is  no  foun- 
dation for  a  suit  for  a  decla- 
ratory decree 117 

Suits  for  a  declaration  of  title 
to  a  divided  share  of  ances- 
tral property.  The  ground 
alleged  in  each  case  for  seek- 
ing the  declaration  was 
that  the  representatives  of 
the  brothers  of  the  plain- 
tiff's father  had  refused  to 
be  parties  to  the  registering 
of  the  property  in  plain- 
tiff's name  and  had  execut- 
ed a  deed  of  sale  of  it  to  a 
third  party  (3rd  defendant) 
and  registered  him  as  the 
pturchaser.    The    Court    of 
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First  Instance,  in  each  case, 
decreed  for  the  plaintiff. 
The  Appellae  Ctiourt^jfollow- 
ing  the  case  reported  at  2  M. 
H.  C.  R.  333,  dismissed  the 
suits  on  the  ground  that  the 
plaintiffs  were  not  in  a  posi- 
tion to  maintain  them.  On 
Special  Appeal  Held,  that 
the  suits  should  be  remand- 
ed for  a  declaration  of  the 
plaintiffs'  title,  if  establish- 
ed. The  principle  upon 
which  the  decision  reported 
at  2  M.  H.  C.  R  333  pro- 
ceeds,  is  inapplicable  to  suits 
under  Sec.  15   of  the  Civil 

Procedure  Code 307 

To  maintain  a  suit  for  a  decla- 
ration of  title,  some  adverse 
act  intended  and  calculated 
to  be  prejudicial  to  the 
title  which  the  plaintiff 
seeks  a  declaration  of,  must 
appear  to  have  been  done 
by  the  defendant  The  mere 
denial  of  the  title,  or  doing 
an  act  which  causes  annoy- 
ance or  cannot  imperil  the 
plaintiff's  title,  nor  nave  any 
serious  effect  on  the  quiet  en- 
joyment of  his  proprietary 
right,  is  not  sufficient  to 
support  such  a  suit 307 

The  plaintiff,  as  the  eldest 
surviving  male  representa- 
tive of  tne  Istimrar  Zamin- 
d4r  of  Shivaganga^  sued  for 
a  declaratory  decree  estab- 
lishing his  right  to  succeed 
to  the  zamind&ri  upon  the 
death  of  the  1st  defendant ; 
and  for  maintenance.  Plain- 
tiff was  the  eldest  surviving 
son  of  the  only  daughter  of 
the  Istimr&r  Zamindar  by 
his  senior  wife.  The  Ist 
defendant,  the  ZamindimS, 
was  the  youngest  of  his  two 
daughters  by  bis  3rd  wife. 
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He  had  also  a  daughter  by 
his  2nd  wife  and   another 
by  his  6th  wife-  Ist  defend- 
ant obtained  possession  of 
the    zamind&ri     under    an 
order    of  Her  Majesty    in 
Council  which  established 
the  right  of  the  daughters 
of  the  Istimrir  Zamindir  to 
succeed  to  the  zamind&ri  on 
the  death  of  his  surviving 
widow    Angamuttu,    with- 
out prejudice  to  the  rights 
of  the  Ist  defendant  and  her 
sisters,  inter  se.    When  Ist 
defendant  obtained  posses- 
sion she  was  the  only  sur- 
vivor of  the  Zamindir's  5 
daughters.     The    plaintiflTs 
mother  and   the    daughter 
by  the  6th  wife  predeceased' 
Angamuttu,  and  the  daugh- 
ter by  the  2nd  wife  and  the 
1st  defendant's  uterine  sis- 
ter   survived    Angamuttu. 
Beside  the  plaintiffs  mother 
the  1st  defendant's  uterine 
sister  was  the  only  one  of  the 
deceased  daughters  who  had 
issue,  and  her  only  child,  a 
son,    died    issueless     some 
years  before  Ist  defendant 
had    established   her  right 
to  the   zamindirl.     Before 
Angamuttu's  death  the  1st 
defendant  wastwice  married 
and  had  issue,  by  her  1st 
husband  the  3rd  defendant, 
and  by  her  2nd  husband  the 
2nd,  4th  and  5th  defendants. 
TheCivilCourt  madethe  de- 
claratory decree  prayed  for, 
but    revised    maintenance. 
The    defendants     appealed 
upon    the    grounds. — That 
the  present  was  not  a  case 
for    a    declaratory    decree. 
But,  if  it  were,  the  decree 
should  have  declared  either 
that  the  1st  defendant's  son 
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(2nd  defendant)  had  the  pre- 
ferable right,  or  that  the 
zamindari  was  stridhanam 
property  of  the  1st  defend- 
ant, and  that,  therefore, 
her  daughters  were  her 
rightful  successors.  Held, 
that  the  plaintiff  had  a 
right  to  institute  the  suit. 
That  the  daughters  of  the 
1st  defendant  were  not  her 
rightful  successors  to  the 
Zamindari  and  that  the 
plaintiff  was  entitled  to  be, 
preferably  to  the  2nd  de- 
fendant, declared  rever- 
sionary heir  to  the  zamin- 
d&ri  on  the  death  of  the  1st 
defendant 310 

Plaintiff  stating  that  he  was 
obstructed  in  the  cultivation 
of  certain  land  which  bo- 
longed  to  him,  asked  that 
the  obstruction  be  removed 
and  damages  granted.  The 
damages  were  disallowed; 
but  the  CJivil  Judge  declar- 
ed that  plaintiff  was  entitled, 
basing  that  entitlement  on 
the  Statute  of  Limitations. 
Heldy  that  where  a  man 
seeks  a  declaration  of  a  title 
other  than  the  possession 
which  he  has,  mere  posses- 
sion for  the  period  of  the 
statute  will  not  justify  the 
declaration,  which,  allowing 
it  to  be  made,  ought  to  be 
based  upon  a  finding  of  the 
title  alleged  by  plaintiff,  and 
not  upon  the  existence  of  a 
possession  for  the  period  re- 
quired by  the  statute  to  bar 
the  action  of  another.  Ac- 
cordingly, the  Lower  Appel- 
late Court  was  required  to 
return  a  finding  on  the  issue 
"  whether  the  title  asserted 
by  plaintiff  is  proved." 420 

66 
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Decree. 

A  plaintiff  cannot  recover 
more  than  is  clearly  given 
to  him  by  the  decree,  either 
in  express  terms,  or  by 
necessary  inference.  Where 
the  plaint  prayed  for  inter- 
est  up  to  the  date  of  the  suit, 
together  with  subsequent 
interest,  and  the  decree  pur- 
ported to  be  an  award  in 
accordance  with  the  prayer 
of  the  plaint  Held,  that 
the  plaintiff  was  not  entitled 
to  interest  subsequent  to 
the  date  of  the  decree. — 
(Bulings) i 

See  Execution. 

DBFAltATION. 

The  Gumastah  of  a  Guru  or 
Priest  was  convicted  of  de- 
famation for  having  pub- 
lished an  order  of  his  master 
excommunicating  the  com- 
plainant from  his  caste. 
The  letter  publishing  the 
excommunication  was  a 
statement  that  complainant 
disobeyed  some  one  and 
treated  him  with  disrespect. 
Held,  that  the  letter  con- 
tained no  expressions  defa- 
matory per  «6.  If  the  per- 
son so  treated  was  in  a 
position  entitling  him  to 
demand  submission  and  to 
make  non-submission  an 
offence,  then  that  position 
would  render  the  communi- 
cation privileged,  and,  if 
not,  then  the  mere  state- 
ment that  the  complainant 
did  not  obey  one  whom  he 
was  not  bound  to  obey  was 
not  a  defamatory  imputa- 
tion.— (Rulings) xl  vii 

Disobedience  of  Lawful  Ord^r. 

The  accused  was  convicted 
upon    a  charge    that  he^ 


Page- 
being  summoned  as  a  de- 
fendant in  a  case  of  tres- 
pass, left  the  Court  with- 
out permission  and  thereby 
disobeyed  the  Summons. 
The  Sub-Magistrate  gave 
the  accused  a  verbal  order 
to  appear  when  required, 
but  did  not  adjourn  the 
case  to  any  particular  d«y. 
Held,  that  the  conviction 
was  bad.— (Rulings) x 

Divorce. 

See  MuHAMMADAN  Law. 

PUliCHA'YAT. 

Donatio  Mortis  Causa. 

The  theory  of  the  doncUio 
Tnortia  cauad  considered...  270 

Dower. 

According  to  Muhammadan 
Law  dower  is  presumed  to 
be  prompt  in  the  absence  of 
express  contract,  and  may 
be  enforced .  at  any  time. .  •      9 

Ejectment. 

See  Tenancy. 

Ejman. 

See  Criminal  Trespass xix 

Endowment. 

Suit  brought  in  1868  to  estab- 
lish that  plaintiff  bad  vest- 
ed in  him  the  right  to  the 
office  of  kamam  of  oertain 
villages,  from  which  he  had 
been  ousted  by  the  defend- 
ant in  1857,  and  to  re- 
cover from  defendant  the 
mir&si  lands  annexed  to  the 
office.  The  Court  of  First 
Instance  decreed  for  plain- 
tiff The  Civil  Court  re- 
versed  this  decision  on  the 
ground  that  title  to  the 
office  was  the  principal 
matter  of  the  plaintifiTs 
claim,  and  the  right  to  po«»» 
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session  of  the  land  merely 
an  incident  dependent  upon 
that  title;  that,  therefore, 
as  the  period  of  limitation 
applicable  to  the  former 
claim  (6  years)  had  elapsed 
before  the  institution  of  the 
suit,  it  was  not  maintainable 
for  the  land.  Upon  Special 
Appeal,  the  decree  of  the 
Civil  Court  was  affirmed,  on 
the  grounds  that  it  waa 
conclusively  found  that  the 
land  was  inseparably  attach- 
ed to  the  office  as  a  source 
of  endowment  for  the  ser* 
vices  of  the  bolder  of  it  for 
the  time  being,  and  that,  aa 
against  the  plaintiff,  the 
defendant  was  protected  in 
the  possession  of  the  office 
by  Clause  16,  Sea  1  of  the 
Act  of  Idmitationa «. 301 

European  Soldier, 

See  Soldier.... K....^ 82 

Evidence. 

The  prisoner  pleaded  that  he 
was  a  British  bom  subject, 
and  therefore  not  amenable 
to  the  jurisdiction  of  the  Ses- 
sion Judge  of  Tellicheriy,  by 
whom  the  prisoner  had 
been  convicted  of  Criminal 
misappropriation. 

The  evidence  showed  that  the 
prisoner  was  the  great 
grandsoi^  of  John  Turn  bull, 
said  to  have  been  a  sergeant 
in  the  service  of  the  king,  or 
of  the  East  India  Company, 
but  was  insufficient  to 
establish  a  lawful  marriage 
between  him  and  a  native 
Christian  woman  by  whom 
he  had  a  son,  and  the  evi- 
dence as  to  his  nationality 
was  also  incomplete.  JBeldf 
that  the  plea  to  the  juris- 
diction waB  not  made  out... 


P*ge. 

To   establish    the  offence    of 
giving  false  evidence  direct 
proof  of  the  falsity  of  the 
statement    on    which    the 
perjury  is  assigned  is  essen- 
tial.  But,  as  legitimate  evi- 
dence for  this  purpose,  the 
law  makes  no  distinction 
between  the  testimony  of  a 
witness    directly  falsifying 
such  statement  and  the  con- 
tradictcury  statement  of  the 
person  charged, although  not 
made  on  oatli.  Such  a  state- 
ment   when    satisfactorily 
proved  is  quite  as  good  evi- 
dence in  proof  of  the  charge 
as  the  criminatory    state- 
ment of  a  person  charged 
with  any  other  offence  and 
on     precisely     the      same 
ground. — That  it  is  an  ad- 
mission of  the  accused  per- 
son   inconsistent  with  his 
innocenee. 
As  to  the  weight  to  be  given  • 
to  contradictory  statements^ 
the   sound  rule   is   that  a 
charge  of  perjury   is    not 
maintainable  upon  proof  of 
one  such  statement  not  on 
oath,  or  more  than  one  if 
proved  by  a  single  witness 
only,  unless   supported   by 
confirmatory  evidence  tend- 
ing to  show  the  falsity  of 
the  statement  in  the  charge. 
With  respect  to  the  kind  or 
amount      of    confirmatory 
proof  required,  it  must  be 
considered     in    each    case 
whether  the  particular  evi- 
dence offered  is  sufficient  to 
induce  a  belief  in  the  truth 
j     of  the  contradictory  state- 
ment or  direct  testimony  . .  342 
The   mere    fact   of   allowing 
cattle    to    stray,    whereby 
damac^e   is  caused   to    the 
7  j     complainant,  affords  no  evir 
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denceto  snpporfcaconviction 
on  the  charge  of  mischief. — 
(Rulings) xxxvii 

See  Pknal  Code. 

POLIEM. 

Registration. 
Release. 

Excomhvnicatiok. 

See  Defamation. 

ExEcunox. 

In  the  execution  of  a  decree 
for  land  passed  prior  to  the 
enactment  of  tne  Code  of 
Civil  Procedure,  in  which 
the  value  of  the  produce 
of  the  land  was  given  to 
the  plaintiff  up  to  the  date 
of  the  decree,  it  is  not  coni- 
peient  to  the  Court  execut- 
ing the  decree  to  grant  I 
further  produce  up  to  the 
date  of  execution 1 5 

By  the  terms  of  a  decree  pass-^ 
ed  by  the  District  Munsif, 
the  plaintiff  was  declared 
entitled  to  the  possession 
of  certain  land  together 
with  the  crops  upon  it. 
The  plaintiff  asked  for  ex- 
ecution of  the  decree  in  res* 
pect  of  the  land  and  the 
crops,  which  he  alleged  had 
been  unlawfully  taken  away 
by  the  defendants,  and  pos- 
session of  the  land  was 
given  to  the  plaintiff,  hut 
e  was  referred  to.  a  sepa- 
rate suit  for  the  damage 
sustained  by  him  by  reason 
of  the  removal  of  the  crop. 

Jleld,  that  no  separate  suit 
could  be  maintained,  but  the 
plaintiff  8.  remedy  was  by  a 
jiroceeding  in  execution 
under  Section  11  of  Act 
XXIII  of  1861...., 13 


Plaintiff  on  the  15th   June 
1868,  immediately  after  the 
death  of  his  debtor,  brought 
a  suit  against  the  debtors 
widow  (1st  defendant)  for 
recovery  of  the  debt  and, 
before  judgment,  obtained 
attachment  and  sale  of  pro- 
perty of  the  deceased^  the 
sale  proceeds   being   kept 
in  deposit   in  the  Court. 
These    proceedings     took 
place  in    June  and  July, 
and  on  the  loth  August  ad- 
ministration was  granted  to 
the  Administrator  Genera], 
the     widow    not    havinc^ 
taken  out  admiBistration. 
On  the  28th  September  the 
Administrator  General  was, 
on    plaintiff's    application, 
made  defendant  in  place  of 
the  widow  and  the  suit  pro- 
ceeded    against    him     to 
decree    Before  plaintiff  ap- 
plied to  execute  this  decree 
the  amount    of   the    sale 
praceeds  was,  by  the  dire^ 
tiou  of  the  Ci  vil  Judge,  hand-? 
ed  over  to  the  Administra- 
tor   General ;  accordingly^ 
on  this   ground   plaintiffs 
application  to  the  District 
Munsif  for  execution  waa 
rejected.     He  appealed  un- 
successfviUy   to    the    Civil 
Court.  Held,  on  special  ap- 
peal, that    Section    33   of 
Act  XXIY   of  18fi7  took  . 
away  plaintiff*   right    to 
payment    otherwise    thau 
rateably    with    the    other 
creditors, 34Gi 

False  Evidence. 

The  making  of  any  number 
of  false  statements  in  the 
same  deposition  is  one  ag- 
gregate case  of  giving  false 
evidence.    Chaxges  of  false 
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evidence  cannot  be  multi- 
plied According  to  the  num- 
ber of  false  statements  con- 
tained in  the  depositions. — 

(Rulings) xxvii 

See  Pkbjury 342 

False  Information. 
See  P^NAL  CoD& 

False  Representation. 
See  Cheating,— (Rulings)  «•  •    xii 

Fees. 
SeeVAKiX 265 

Flogging. 

See  Act  VI  of  1864,  Sec,  9  — 
(Rulings) , xxxviii 

General  Stamp  Act. 

See  Act  XV 1 11  of  1869.— 
(Rulings) , , xxj^vi 

Gift, 

Plaintiff  sued  to  recover  cer- 
tain laud  in  virtue  of  an 
alleged  gift  from  her  de- 
ceased husband.  The  parties 
were  subject  to  the  Maru- 
makkattayam  law.  The 
facts  were,  that,  the  land 
being  in  the  hands  of  ten- 
ants, a  deed  of  gift  with  the 
counterpart  lease  was  deli- 
vered by  the  donor  to  the 
plaintiff.  It  did  not  appear 
that  there  were  any  title- 
deeds  belonging  to  the  pro- 
perty. Htid,  reversing  the 
decision  of  the  Principal 
Sadr  Amin,  that  the  rule  of 
law  applicable  is  that  a  gift 
is  perfectly  valid  if  such 
delivery  is  made  as  the 
nature  of  the  object  pemiits,^ 
and  that  this  had  been  done 
in  the  present  case 194 

The  Hindu  law  makes  no  dis- 
tinction in  favor  of  gifts  in 
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contemplation  of  death  as 
respects  the  legal  requisites 
to  constitute  a  perfect  dis- 
position by  gift,  Those  re- 
quisites are, — A  giving, 
either  orally  or  by  writing, 
with  the  intention  to  pass 
the  property  in  the  thing 
given,  accompanied  by  its 
actual  delivery  and  accept- 
ance in  the  donor's  life*  time. 
When  all  these  requisites 
have  been  fultilled,  there  is 
nothing  in  Hindu  law  tu 
prevent  eifect  being  given  to 
a  gift  in  contemplation  of 
death 270 

The  theory  of  the  donatio 
mortis  causd  considered...  S70 

Plaintiff  during  his  son's  mi- 
nority gave  certain  proper- 
ty to  him  and  on  the  deli- 
very of  possession  got  from 
him  a  document  stipulating, 
(1.)  That  he  would  not 
alienate.  (2.)  That  at  his 
death  the  property  should 
return  to  the  father.  This 
document  was  deposited 
with  the  father  and  not 
heard  of  until  the  property 
was  taken  in  execution  for 
the  son's  debts  many  years 
after  the  gift.  Held,  that 
by  Muhammadan  Law  as 
well  as  by  the  general  prin- 
ciples of  law,  such  a  restric- 
tion on  alienation, especially 
after  the  gift  had  become 
complete  long  before,  is 
absolutely  inv^id^ 336t 

Plaintiff,  the  Nicka  wife  of  the 
late  Nawab  of  the  Camatic, 
sued  for  a  declaration  of  her 
absolute  title  to  certain  pre- 
mises (Nos.  1,  2,  3  and  4) ; 
for  possession  of  certain 
other  premises  (Nos.  5  and 
6) ;  for  delivery  to  her  by 
defendant  of  the  title  deeds 
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of  all  the  premises  except 
No.  1 ;  and  for  cancellation 
and  delivery  up  of  a  She- 
riff's Bill  of  Sale  of  No.  1  in 
favor  of  T.  A.,  of  a  mortgage 
of  Nos.  2,  5  and  6  to  R  and 
Co.,  of  a  mortgage  of  No.  4* 
to  A.  A. ;  and  of  all  assign- 
ments by  T.  A.,  R.  &  Co.. 
or  A.  A.  to  defendant.  She 
claimed  this  relief  under  an 
alleged  gift  to  her  by  the 
late  Nawab  on  or  about  the 
6th  January  1851.  Defend- 
ant said  (and  it  was  8o> 
found)  as  to  Nos.  2,  5  and 
6, — ^tbat  he  had  never  had 
anything  to  do  with  the 
said  premises  or  with  the 
title-deeds  thereof.  A&  to 
the  other  premises,  that  the 
several  assigomeoits  in  his 
possession  were  made  toihim 
as  Receiver  of  the  Camatie 
property,  under  Act  XXX 
of  1858,  but  that  he  had  not. 
obtained  possession  of  the 
said  premises,  nor  of  any  of 
the  title  deeds  thereof  ex- 
cept the  SheriA's  Bi&  of 
sale  of  the  29ih  November 
18S5.  Issues  were  settled 
raising  the  following  ques- 
tions.— Whether  the  gift 
was  made  as  alleged  ? 
Whether,  if  so,  it  was  valid 
against  creditors  of  or  sub- 
sequent purchasers  forva* 
luable  consideration  from 
the  donor?  Whether  the  gift 
was  revocable — and  revok- 
ed ?  Whether  defendant  has 
or  ever  had  possession  of 
all  or  any  of  the  title 
deeds  of  Nos.  2,  5  and  6  ? 
and  lastly,  whether  plain- 
tiff's claim  was  either 
wholly  or  in  part  barred  by 
Act  XIV  of  1859.  HfM, 
thai  a  complete    gift  had. 
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been  made  and  not  revoked 
That  it  was  valid  against 
the  creditors  of  the  donor 
and  also  (as  the  donor  and 
donee  were  both  Muham- 
madans)  against  subsequent 
purchasers  for  valuable  con- 
sideration from  the  donor. 
But    that    defendant    had 
never  had  possession  of  the 
title  deeds  of  Nos.  2,  5  and 
6,  so  that  the  suit  could  not 
be  maintained  as    regards, 
them  ;  and  that  it  was  bar- 
red, as  to  Nos.  1,  3  and  4, 
by  Section  1,  CL  16  of  Act 
XIV  of  1859. 
Under    Muhammadan    Law 
"  in  the  instance  of  a  wife 
who  may  give  a  house  ta 
her  husband  the  gift  will  be 
good,  although  she  oontinue 
to  occupy  it    along   witb 
her     husband     and     keep 
aU  her    property   therein, 
because  thewifeandherpro- 
perty  are  both  in  the  legal 
possession  of  the  husband. 
So  also,  it  has  been  held  by 
some  that  if  a  father  trans- 
fer his  house  to  his  minor 
son,  himself  continuing  to 
occupy  it  and  to  keep  his 
property  therein,  the  gift  is^ 
valid;  on     the     principle 
that  the  fathes  in  retaining 
possession  is  acting  as  agent 
for  his  son,  according   to. 
w  h  ich  doctrine  his  possession* 
is  equivalent  to  that  of  his. 
son."    Reason  requires  that 
the  same  {Minciple  should 
be  Implied  to  the  case  of  a 

fift  by  husband  to  wife* 
'he  wife  may,  according  to 
Muhammadan  Law,  hold 
property  independent  of 
her  husband,  and  as  a  hus- 
band may  make  a  valid  gift 
to.  bis  wife,  it  caa  only  be- 
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necessary  that  the  gift 
should  be  accompanied 
with  such  a  change  of  pos- 
session as  the  subject  is  ca- 
pable of  and  as  is  consis- 
tent with  the  continuance 
of  the  relation  of  husband 
and  wife ^^^ 

Grievous  Hurt. 

See  Penal  Codk,  Sec.  338  — 
(Rulings), xxxii 

Head  Assistant  Magistrate. 
See  JuKiSDicrriON.— (Rulings).xliii 

Hereditary  Poliem. 

See  PouEM • 208 

High  Court  Order. 

Duplicates  of  Calendars  sent 
by  the  Magistrate  to  the 
Session  Court  should  be 
retained  in  the  Session 
Court  for  a  period  of  three 
years,  after  which  they  may 
be  destroyed,  or  returned  to 
the  Magistrates'  Offices.— 
(Rulings) 

Annulling  Rule  of  Practice 
contained  in  the  Proceed- 
ings of  the  late  Sadr  Court, 
dated  25th  August  1823, 
relative  to  the  Summoning 
of  Public  Officers  and  con- 
taining directions  on  the 
subject— (Rulings) 

Hindu  Family. 

It  is  the  firmly  settled  rule  of 
Hindu  Law,  resting  upon 
the  authority  of  the  Mitdk^ 
aliard  and  repeated  judicial 
decisions,  that  a  managing 
co-parcener  has  not  the  ca- 
pacity to  alienate  or  charge 
the  share  of  his  minor  co- 
parcener in  immovable 
ancestral  property,  except 
for  the  purpose  of  providing 
for  some  family  need  or  the 
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performance    of  an    indis- 
pensable religious  duty,  or 
except    the  alienation     or 
charge  be  for  the  benefit  of 
the  joint  estate :  and  in  every 
case  to  which  the  rule  is 
applicable,  the  onus  of  show- 
ing either  by  direct  or  pre- 
sumptive prooffi,primdfcxie 
case  in  support  of  the  exist- 
enceoftheconditionnecessa- 
ry  to  give  the  legal  capacity 
to  maKO  the  disputed  dispo- 
sition, lies  upon  the  party 
claiming  to  have  acquired 
under    it    a   title    to    the 
minor's  share  of  the  proper- 
ty.   Upon  the  question  of 
what  is  the  amount  of  proof 
which    the     law    renders 
necessary  to  discharge  that 
burthen    of    proof.    Held, 
that  where  the  dispute  as 
to  the  validity  of  a  sale  or 
mortgage  of  family  proper- 
ty is  with  the  person  to 
whom  it  was  made,  and  the 
pecuniary  consideration  for 
it  had  not  been  advanced 
for  the  purpose  of  discharge 
ing  an  antecedent  charge  on 
the  property,  or  an  old  debt 
incurred  by  an    ancestor; 
the  case  of  the  vendee  or 
mortgagee,  as  regards  the 
existence  of  a  family  need 
or  sufficient  beneficial  pur- 
pose requiring  the  advance 
of  the  consideration  money, 
must  be  established  by  po- 
sitive proof.    But   that  be- 
tween a  band  fide  sale  or 
mortga^  for   an    advance 
made  to  pay  off  a  pre-exist- 
ing mortgage  claim  or  an 
unsecured  debt  of  an  ances- 
tor, and  one  not  made  for 
that  purpose,  there  was  this 
distinction  to  be  observed, 
that  the  burthen  of  estab- 
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lishing  by  direct  proof  that 
such  prior  claim  or  debt  was 
incurred  for  a  proper  family 
purpose  is  not  cast  upon  the 
vendee  or  mortgagee.  He  is 
only  required  to  show  this 
presumptively.  But  to  do 
so  it  is  incumbent  on  him 
to  give  proof  not  only  of  the 
consideration  for  the  sale  or 
mortgage  having  been  bond 
jide  advanced  in  discharge 
of  an  antecedent  debt,  but 
also  of  an  enquiry  produc- 
tive of  results  whicn  war- 
ranted his  reasonably  be- 
lieving that  such  debt  was 
a  family  obligation  and  the 
sale  or  mortgage  a  prudent 
arrangement  lor  its  dis- 
charge.   371 

See  Act  XX  of  1866,  Sec.  17, 
CZ.  2 ix 

Hindu  Law. 

The  Hindu  law  makes  no  dis- 
tinction in  favor  of  gifts  in 
contemplation  of  death,  as 
respects  the  legal  requisites 
to  constitute  a  perfect  dis- 
position by  gift.  Those  re- 
quisites are, — A  giving, 
either  orally  or  by  writing, 
with  the  intention  to  pass 
the  property  in  the  thing 
given,  accompanied  by  its 
actual  delivery  and  accept- 
ance in  the  donor's  life- 
time. 

When  all  these  requisites 
have  been  fulfilled,  there  is 
nothing  in  Hindu  law  to 
prevent  effect  being  given 
to  a  gifl  in  contemplation 
of  death 270 

According  to  the  Hindu  law 
of  succession  in  force  in 
the  Madras  Presidency,  a 
sister's  son  is  in  the  line  of 
heirs 278 
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ScmhU,  he  is  a  Bandhu 278 

According  to  Hindu  Law 
when  uie  sons  of  daughters 
succeed  to  the  property  of 
theirgrandfather,  they  take 
by  direct  right  of  succes- 
sion, as  being  his  nearest 
heirs,  like  the  sapindas  of  a 
man  succeeding  to  his  pro- 
perty on  the  death  of  his 
widow,  but  per  Capitcu 
The  rule  of  succession  ex- 
ists as  laid  down  in  the 
Ddya  Bh&ga,  "  a  fortiori  in 
the  case  of  the  daughter 
and  grandson  whose  preten- 
sions are  inferior  to  the 
wife's  ;"  and  it  rests  upon 
the  great  principle  of  the 
entire  Hindu  Law  of  suc- 
cession to  property,  that 
nearness  in  regard  to  the 
attributed  capacity  and  sa- 
cred duty  to  confer  spiritual 
benefits  by  the  offering  of 
funeral  oblations,  either  im- 
mediately ormediately,  con- 
fers the  right  to  inherit  tem- 
poral wealth 311 

Unmarried  or  married  daugh- 
ters, on  whom  as  a  class 
paternal  property  devolves, 
take  a  joint  life-interest 
with  rights  of  survivorship. 
The  estate  of  inheritance 
passes  from  their  father  to 
the  sons  of  all  the  daugh- 
ters as  his  nearest  heirs  ; 
and  on  the  death  of  the 
last  surviving  daughters 
the  sons  take  the  property 
equally 311 

It  is  the  firmly  settled  rule  of 
Hindu  law,  resting  upon 
the  authority  of  the  Mitdh^ 
shard  and  repeated  judicial 
decisions,  that  a  mana^ng 
co-parcener  has  not  the 
capacity  to  alienate  or 
charge  the     share  of    his 
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minor  co-parcener  in  im- 
movable ancestral  proper- 
ty, except  for  the  purpose  of 
providing  for  some  family 
need  or  the  performance  of 
an  indispensable  religious 
duty,  or  except  the  aliena- 
tion or  charge  be  for  the 
benefit  of  the  joint  estate  : 
and  in  every  case  to  which 
the  rule  is  applicable,  the 
onus  of  showing,  either  by 
direct  or  presumptive  proof, 
a  primdfacie  case  in  sup- 
port of  the  existence  of 
the  condition  necessary* 
to  give  the  legal  capacity 
to  make  the  disputed  dis- 
position, lies  upon  the  par- 
ty claiming  to  have  acquir- 
ed under  it  a  title  to  the 
minor's  share  of  the  proper- 
ty. Upon  the  question  of 
what  is  the  amount  of 
proof  which  the  law  renders 
necessary  to  discharge  that 
burthen  of  proof. — Hdd, 
that,  where  the  dispute  as 
to  the  validity  of  a  sale  or 
mortgage  of  family  proper- 
ty is  with  the  person  to 
whom  it  was  made,  and  the 
pecuniary  consideration  for 
it  had  not  been  advanced  for 
the  purpose  of  discharging 
an  antecedent  charge  on  the 
property,  or  an  old  debt 
incurred  by  an  ancestor  ; 
the  case  oi  the  vendee  or 
mortgagee,  as  regards  the 
existence  of  a  family  need 
or  sufficient  beneficial  pur- 
pose requiring  the  advance 
of  the  consideration  money, 
must  be  established  by 
positive  proof.  But  that 
between  a  bond  fide  sale  or 
mortgage  for  an  advance 
made  to  pay  off  a  pre-existr 
ing  mortgage  claim  or  an 


unsecured  debt  of  an  an- 
cestor, and  one  not  made 
for  that  purpose, '  there  is 
this  distinction   to  be  ob- 
served ;  that  the  burthen  of 
establishing  by  direct  proof 
that  such   prior  claim  or 
debt  was  incurred  for  a  pro- 
per family  purpose  is  not 
cast  upon  the    vendee  or 
mortgagee.     He  is  only  re- 
quired to  show  this   pre- 
sumptively.   But  to  do  so 
it  is  incumbent  on  him  to 
give  proof  not  only  of  the 
consideration  for  the  sale 
or  mortgage   having  been 
bond  fide  advanced  in  dis- 
charge   of  an   antecedent 
debt»  but  also  of  an  enquiry 
productive  of  results  which 
warranted  his    reasonably 
believing  that  such  debt  was 
a  family  obligation  and  the 
sale,  or  mortgage,  a  prudent 
arrangement    for    its    dis- 
charge   371 

See  Impartible  Peopebtt. 
Widow. 

ZAMINDA'af. 

Hindu  Priest. 

A  Hmdu  Priest  was  charged 
with  knowingly  and  wilful- 
ly solemnizing  a  marriaore 
between  two  persons,  one 
of  whom  professed  the 
Christian  religion,  the  said 
priestnot  being  dulyautho- 
rized  under  Section  6  of 
Act  V  of  1865,  an  offence 
punishable  under  Section 
56  of  the  same  Act.  The 
Session  Judge  discharged 
the  accused  without  triaion 
the  ground  that  the  enact- 
ment in  question  was  in- 
applicable to  the  celebra- 
tion of  a  marriage  accord- 
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ing  to  the  Hindu  form  by  a 
Hindu  priest^  though  one 
of  the  contracting  parties 
was  a  Christian  convert. 
Hdd,  that  this  view  of  the 
law  was  erroneous  and  that 
the  accused  was  primd 
facie  liable  under  Section 
56  of  the  Act— (Rulings) 

Husband  and  Wife. 

The  plaintiflf  sued  the  defend- 
ant his  wife  and  her  father 
(1st  and  2nd  defendants)  to 
recover  damages  for  the 
non-performance  of  a  con- 
tract, whereby  the  defend- 
ants agreed  to  deliver  to 
the  pmintiff  a  specified 
quantity  of  grain. 

The  plaintiff  and  the  1st  de-^ 
fendant  appeared  before  a 
punchayat  composed  of 
membei*s  of  their  caste,  and, 
the  1st  defendant  having 
refused  to  live  any  longer 
with  the  plaintiff,  the  pun- 
chayatawarded  thecompen*^ 
sation  claimed,  and  the  de- 
fendants promised  to  deli- 
ver the  grain.  It  was 
found  that  the  award  of 
the  punchdyat  was  in  ac-* 
cordance  with  the  custom 
of  the  caste  in  cases  in 
which  the  wife  refused  to 
live  with  the  husband. 

Heldf  that  the  pkdntiff  was 
enabled  to  maintain  the 
suit < <• 

Impartible  PROPERTt. 

On  the  question  of  the  extent 
to  which  property  of  the 
nature  of  an  impartible  Raj 
is  excepted  from  the  gene- 
ral law  by  a  special  rule  of 
succession  entitling  the  eld- 
est of  the  next  of  kin  to 
take  solely — Heldt  that 
such  an  usage  does  not  inter- 
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fere  with  the  general  rules 

of  succession  further  than 
to  vest  the  possession  and 
enjoyment  of  the  corpus  of 
the  whole  estate  in  a  single 
member  of  the  family,  sub- 
ject to  the  legal  incidents 
attached  to  it  as  the  heri- 
tage of  an  undivided  family. 
Theunity  of  the  family  right 
to  the  heritage  is  not  ms- 
severed  any  more  than  by  the 
succession  of  co-parceners  to 
partible  property;  but  the 
mode  of  its  beneficial  enjoy- 
ment is  different.    Instead 
of  several  members  of  the 
family  holding  the  property 
in  common,  one  tascs  it  in 
its  entirety^  and  the  com- 
mon law  rights  of  the  others^ 
who  would  be  co-parceners 
of  partible  property,  are  re- 
duced to  rights  of  survivor- 
ship to  the  possession  of  the 
whole,  dependent  upon  the 
same    contingency    as  the 
rights   of  survivorship    of 
co-parceners  inter  ae  to  the 
undivided  share  of  each ; 
and  to  a  provision  for  main- 
tenance in  lieu  of  co-par- 
ceneiy  shares 98 

The  sound  rule  to  lay  down 
with  respect  to  undivided 
or  impartible  ancesttal  pro- 
perty IB,  that  all  the  mem- 
bei*s  of  the  family  who,  in 
the  way  pointed  out,  are 
entitled  to  unity  of  posses- 
sion and  commufiity  of  in- 
terest, according  to  the 
Law  of  Partition,  are  co- 
heif8,  irrespectively  of  their 
degrees  of  agnate  relation- 
ship to  each  other,  and  that, 
on  the  death  of  one  of  them 
leaving  a  widow  and  no 
near  Sapindas  in  the  male 
line,    the    family  heritage^ 
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both  partible  and  imparti- 
ble, passes  to  the  survivors 
or  survivor,  to  the  exclusion 
of  the  widow.  But  when 
her  husband  was  the  last 
survivor,  the  widow's  posi- 
tion as  heir,  relatively  to  bis 
other  undivided  kinsmen, 
is  similar  to  her  position 
with  respect  to  his  divided 
or  self  and  separately  ao- 
quired  property., 94 

Interest, 

Kegulation  XXXIV  of  1802 
]^ving  been  repealed,  a 
claim,  in  a  suit  between 
Hindus,  for  an  amount  of 
interest  exceeding  the  prin- 
cipal sum  due,  is  maintain- 
able   40Q 

A  plaintiff  cannot  recover 
more  than  is  clearly  given 
to  him  by  the  decree*  either 
in  express  terms»  or  by 
necessary  inference.  Where 
the  plaint  prayed  for  in- 
terest up  to  the  date  of  the 
suit  together  with  subse- 
quent, interest,  and  the  de- 
cree purported  to  be  an 
award  in  accoi'dance  with 
the  prayer  of  the  plaint. 
Held,  that  the  plaintiff  was 
not  entitled  to  interest 
subsequent  to  the  date  of 
the  decree.— (Rulings) i 

See  Act  V  of  1866. 

Rent. 

**  In  the  meantime." 

The  words  "in  the  meantime" 
in  Clause  15,  Sec.  1  of  the 
Limitation  Act,  import  the 
time  between  the  creation 
of  the  relation  of  mortgagor 
and  mortgagee  in  possession 
and  the  end  of  the  period 
of  limitation...... ••  138 


Page. 

Joint  Magistr.stk. 

See  Jurisdiction iii 

Judge. 

The  sanction  of  Government 
is  required  for  the  prosecu- 
tion of  any  Judge  if  a  com- 
plaint is  made  against  him 
as  Judge — (Rulings) xxii 

Judge's  Charge. 

In  the  trial  of  prisoners  for  the 
offenceof  belongingtoa  gang 
of  persons  associated  for  the 
purpose  of  habitually  com- 
mitting theft  or  robbery 
(Sec.  401,  Penal  Code),  the 
Judge  should,  in  his  charge, 
put  clearly  to  the  jury — 

1.  The  necessity  of  proof  of 
association. 

2.  The  need  of  proving  that 
that  association  was  for  the 
purpose  of  habitual  theft, 
and  that  habit  is  to  be  prov- 
ed by  an  aggregate  of  acts ...  120 

Jurisdiction. 

The  prisoner  pleaded  that 
he  was  a  British  bom  sub- 
ject and  therefore  not  amen- 
able to  the  jurisdiction  of 
the  Session  Judge  of  Telli- 
cherry,  by  whom  the  pri- 
soner had  been  convicted  of 
criminal  misappropriation . 

The  evidence  showed  that  the 
prisonerwasthegreat  grand- 
son of  John  Turnbull,  said  to 
have  been  a  Serjeant  in  the 
service  of  the  King  or  of  the 
East  India  Company,  but 
was  insufficient  to  establish 
a  lawful  marriage  between 
him  and  a  native  Christian 
woman  by  whom  he  had  a 
son,  and  the  evidence  as  to 
bis  nationality  was  also  in- 
complete. Helcl,  that  the 
plea  to  the  jurisdiction  was 
not  made  out.. ..«•      7 
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An  application  was  made 
on  the  14th  March  1870  to 
the  District  Munsif  to  set 
aside  a  decree  passed  ex- 
parte  against  the  defendants 
under  Section  119  of  the 
Code  of  Civil  Procedure. 

On  the  3rd  March  1870  the 
Madras  Government  issued  a 
Notification  under  Sections 
4  and  5  of  Madras  Act  IV  of 
1863,  investing  the  Addi- 
tional Principal  Sadr  Amin 
of  Mangalore  with  exclusive 
jurisdiction  to  try  Small 
Cause  Suits  for  sums  under 
Rupees  500  within  the  juris- 
diction of  the  District  Mun- 
sif. By  order  of  the  Civil 
Judge  the  District  Munsif 
sent  to  the  Additional  Prin- 
cipal Sadr  Amin  the  records 
of  all  suits  cognizable  by  a 
Court  of  Small  Causes  if  one 
had  been  in  existence  at  the 
date  of  their  institution,  al- 
though they  had  been  filed 
before  the  date  of  the  Noti- 
fication,includingthe  present 
application.  UM,  that  the 
Additional  Principal  Sadr 
Am  in  had  not  jurisdiction  to 
entertain  the  application  . . . 

In  execution  of  a  decree  the 
District  Munsif  made  an 
order  which  he  was  not  legal- 
ly authorized  to  make  at  the 
instance  of  the  purchaser  of 
the  property  sold  in  execu- 
tion. No  appeal  could  be 
made  a.gainst  the  order,  but 
the  Civil  Judge  entertained 
an  appeal  and  reversed  the 
order  of  the  District  Munsif. 
The  High  Court  set  aside  the 
order  of  the  Civil  Judge  un- 
der Section  35,  Act  XXII  [ 
of  1861,  but,  by  virtue  of  the 
powers  given  by  the  Section, 
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the  order  of  the   District 
Munsif  was  also  annulled. . .    22 

The  plaintiffs  sued  the  de- 
fendants in  the  Small  Cause 
Court  to  recover  the  value  of 
certain  nets,  the  property  of 
the  plaintiffs,  of  which  the 
defendants  had  taken  wrong- 
ful possession,  and  damages 
for  the  loss  sustained  by  the 
plaintifis  in  that  they  were 
unable  to  carry  on  their  busi- 
ness as  fishermen  by  reason 
of  the  detention  of  their  nets 
by  the  defendants. 

Heldf  that  the  Small  Cause 
Court  had  jurisdiction  to  en- 
tertain the  suit 
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A  Civil  Court  ha^  jurisdiction 
todetermineasuit  where  the 
defendants  dwell,or  the  cause 
of  action  arises  within  the 
j  urisdiction  of  the  Court    . .  • 

The  plaintiff  sued  to  establish 
his  right  to  and  to  recover 
certain  lands  in  the  posses- 
sion of  whi(3h  he  had  been 
obstructedby  thedefendants. 
The  plaintifi'purchased  the 
lands  at  a^sale  held  in  execu- 
tion  of  a  decree  obtained 
against  the  1st  and  2nd  de- 
fendants in  the  Court  of  the 
District  Munsif  of   Tripas- 
sore.   The  sale  was  directed 
by  the  District  Munsif  of 
Tripassore.      Between    the 
date  of  the  decree  and  tlie 
sale,  the  village  in  which  the 
lands   were    situated     w^as 
transferred  from  the  juris- 
dictionof  thePistrict  Munsif 
of  Tripassore  to  the  District 
Munsif  of  Conjeveram. 

AeZ<i,thatthesale  wasa  nullity 
and  conferred  no  title  upon 
the  plaintiff:  but  that  be 
was  entitled  to  recover  from 
the  first  and  2nd   defbnd- 
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ants  the  amount  of  the  pur- 
chase money  paid  bj'  him.       58 

The  valuation  of  the  matters 
of  litigation  for  the  purpose 
of  determining  the  juris- 
diction of  Munsifs  is  to  be 
made  in  the  mode  pres- 
cribed by  Sec.  11,  Kegula- 
tion  VI  of  1816  and  Regu- 
lation III  of  1833  and  not 
in  that  prescribed  in  the 
Stamp  Acts 151 

A  Civil  Court  has  no  power 
to  make  an  order,  under 
Section  170  of  the  Criminal 
Procedure  Code,  sanctioning 
a  prosecution  for  an  offence 
committed  before  the  Court 
of  the  Principal  Sadr  Amln 
on  the  Small  Cause  Side, 
that  Court  not  being  sub* 
ordinate  to  the  Civil  Court.  191 

An  action  liesin  aSmall Causes 
Court  for  the  recovery  of 
costs  incurred  by  the  plain- 
tiff in  a  suit  to  compel  re- 
gistration of  a  document...  192 

The  plaintiffs,  members  of 
the  Tengalai  sect  of  Brah- 
mins,  sued  the  defendants, 
the  trustees  of  a  temple  at 
Conjeveram,  for  the  re- 
covery of  the  money  value 
of  certain  holy  cakes  which 
they  alleged  they  were  en- 
titled to  receive  from  the 
defendants  for  commencing 
the  recital  of  a  Sanscrit 
verse  and  reading  a  certain 
TamU  chant,  which  offices 
they  (plaintiffs)  had  the 
hereditary  right  of  perform- 
ing in  the  said  temple.  The 
Munsif  decreed  in  favor  of 
some  of  the  plaintiffs.  The 
defendants  appealed.  The 
Civil  Judge  dismissed  the 
suit  on  .the  ground  that  the 
question  incidentally  in- 
volved was   one  of  a  reli> 
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gious  character.  Held,  that 
the  Civil  Judge  was  wrong  ; 
that  the  claim  was  for  a 
specific  pecuniary  benefit 
to  which  plaintiffs  declared 
themselves  entitled  on  con- 
dition of  reciting  certain 
hymns ;  and  that,  undoubt- 
edly, the  right  to  such  be- 
nefits is  a  question  which 
the  Courts  are    bound  to 

entertain , 449 

The  prisoner  was  convicted 
under  Sec  475  of  the  Penal 
Code,  and,  having  been 
previously  convicted  of  an 
offence  punishable  under 
Cap.  XVII  of  the  Code,  the 
Magistrate  sentenced  him 
to  four  years'   rigorous  im- 

Srisonment.  Held,  that  the 
[agistrate  had  power  to 
pass  sentence  of  two  years' 
imprisonment  only. — (Rul- 
ings)        ii 

The  Joint  Magistrate  of  Tel- 
licherry  has  no  jurisdiction 
to  try  a  resident  of  Mysore 
for  Criminal  acts  done  in 
Mysore.— (Rulings)  iii 

A  Magistrate  has  no  jurisdic- 
tion to  order  a  sum  of  money 
deposited  under  Section 
228  of  the  Code  of  Criminal 
Procedure,  for  the  refund  of 
which  an  application  was 
made,  to  be  credited  to  Go- 
vernment.— (Rulings) ix 

A  Railway  watchman  was 
charged  before  a  Head  As- 
sistant Magistrate  with  hav- 
ing committed  an  offence 
under  Section  26  of  Act 
XVIII  of  1854.  Thatcharge 
was  dismissed,  but  the  Ses- 
sion Judge  ordered  a  fresh 
trial.  Heldf  that  in  so  doing 
the  Session  Judge  acted 
without  jurisdiction.— ( Rul- 
ings)      xli 
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An  objection  was  taken  be- 
fore the  Session  Judge  in 
the  hearing  of  an  appeal 
that  the  Head  Assistant 
Magistrate  had  no  jurisdic- 
tion to  try  the  case,  he  hav- 
ing a  distinct  local  jurisdic- 
tion which  did  not  include 
the  town  where  the  offence 
was  committed.  It  appeared 
that  the  Head  Assistant 
Magistrate  had  received 
general  instructions  from 
the  Mairistrate  of  the  Dis- 
trict.  Jl  temporary  ar- 
rangement,  to  take  up  cri- 
minal cases  arising  within 
the  limits  of  the  said  town, 
which  was  not  within  his 
division.  Held,  upon  these 
facts,  that  the  Ilead  Assist- 
ant Magistrate  had  no 
jurisdiction, — (Rulings)    . . .  xliii 

See  Act  XXIII  of  18GI,  Sec.  35. 
Magistratk, 
XI^-Sale. 

Ka'nam. 

Third  defendant,  purcliaser  of 
the  interest  of  1st  and  2nd 
defendants,  held  certain 
lands  under  the  terms  of  a 
permanent  kinam  which 
contained  the  following  con- 
dition : — "  And  (I  have  also 
agreed)  that  on  failure  to 
pay  the  said  quantity  of 
paddy  the  kSnam  amount 
of  550  fanams  shall  be  re- 
ceived by  me,  and  the  land 
restored."  In  a  suit  by  the 
k&namdar  to  recover  pos- 
session for  non-payment  of 
rent :  Held,  that  this  con- 
dition of  redemption  was 
intended  as  a  penalty  to 
secure  regular  payment  of 
the  rent,  and  that,  such  be- 
ipg  the  original  intention 


I 


of  the  parties,  the  penalty 
was  one  which  ought  to  be 
relieved  against 258 

Karnam. 
See  LiMiTiLTioN  Act 301 

Karnavan. 

Suits  by  a  branch  Karnavan 
of  a  Malabar  tarw4d  to  re- 
cover certain  lands  belong- 
ing to  his  branch  tarw&d 
which  had  been  mor^aged 
by  a  former  branch  ^ma- 
van.  Plea,  that  the  plain- 
tiff had  no  right  to  sue 
without  the  authority  of 
the  senior  member  of  the 
family,  the  V^lia  Kaim&l. 
Upon  an  is&ue  sent  by  the 
High  Court  it  was  found 
by  the  Civil  Judge  that 
there  was  no  binding  and 
peculii^  custom  in  the  fa- 
mily depriving  the  senior 
member  of  all  managefnent 
of  the  property  and  vesting 
it  in  the  branch  Kamavans. 
Upon  the  final  hearing  it 
was  contended  that  the  con- 
trary had  been  so  irrevo- 
cably fixed  by  judicial  de- 
cision as  ta  prevent  the 
matter  from  bein^  open  to 
question,  arid  that  this 
finding  was  bad  in  law,  as 
being  opposed  to  binding 
decrees  of  com  petent  Courts. 

Held,  by  Hollowat,  J. — (1 ) 
That  there  was  nothing 
compelling  the  Court  to 
decide, contrary  to  the  plain 
rulesof  law,  thatthis  delega- 
tion was  irrevocable ;  that, 
perhaps,  it  was  not  so  even 
by  the  delcgator,  and  still 
less  was  it  so  by  his  suc- 
cessors. (2.)  That  the  fact 
of  tlie  setting  apart  of  st6^ 
nam  property,  if  it  was  se6 
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ftpart,  cian  make  no  differ- 
ence, and  as  little  can  the 
circumstance  of  the  income 
reserved.  (3.)  That  there 
was  nothing  to  prevent  the 
Court  from  deciding  that 
the  Civil  Judge  was  right 
in  saying  that  this  was  an 
ordinary  Malabar  tarw^. 
(4.)  That  the  renunciation 
before  the  Sadr  Court  was 
not  even  irrevocable  as 
against  him  who  made  it, 
and  certainly  could  not 
have  the  effect  of  depriving 
the  senior  membcTj  for  all 
future  time,  of  the  rights 
which  the  law  of  the  coun- 
try conferred  upon  him  with 
the  correlative  duties  upon 
his  becoming  senior. 

By  Scotland,  C.  J.— That  the 
Court  was  not  constrained 
to  hold  that  the  irrevocabi- 
lity  of  the    arrangement 
effected  in  966  by  die  for- 
mer head  of  the  family,  as 
to  the  apportionment  of  the 
family    property   between 
two  Taverais  and  the  ma- 
nagement of  each  Taverai's 
allotment    by    its     senior 
member*  was  a  matter  con- 
clusively adjudicated  in  the 
course  of  the  litigation  of 
which  there  was  pi*oof  in 
the    records*    That     such 
arrangement  operated  only 
as  a  personal  renunciation 
and  delegation  of  the  rights 
of  management    possessed 
by  the  then  Head  of  the 
tarwdd ;  and  that  assuming 
it  to  have  been  irrevocable 
by  him,  it  was  not  binding 
on  the  3rd  defendant,  ad- 
mittedly the  head  of  the 
family  by  right  of  seniority.  401 

See  Malabar  Law 145 


Landlord  and  Tenant. 
See  Tenancy. 
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Lands  attached  to  an  Oitice, 
See  Endowment 301 

Lease. 

Suit  to  eject  defendants  (who 
held  under  a  lease,  Exhibit 
A.)  from  a  house-ground 
and  to  compel  them  to  re* 
move  the  buildings  thereon 
erected.  The  defendants 
pleaded  that  A.  was  a  per- 
manent lease  and  that  plain- 
tiff had  no  right  to  eject. 
The  lease,  A,  expressly  au- 
thorized the  lessee  to  build. 
The  Court  of  First  Instance, 
holding  that  A.  was  not  a 
permanent  lease,  decreed  as 
sued  for.  The  Appellate 
Court,  while  concurring 
with  the  Munsif  as  to  the 
construction  of  A.,  gave  to 
the  plaintiff  the  option  of 
paying  for  the  house  and 
resummg  the  land,  or  of  re* 
ceiving  the  value  of  the 
land  from  the  defendant. 
UeJdt  that  the  decree  of 
the  Pnncipal  Sadr  Amin 
was  right. 

MuUuharuppa  Kaundan  v. 
Edma  PUlai,  3  M.  H.  C. 
158,  applies  to  the  defend- 
ant's admission  of  a  trans- 


action embodied  in  a  writ- 
ten document  not  receiv- 
able in  evidence,  and  is  no 
authority  whatever  for  con- 
struing a  document  present 
to  the  Court  upon  a  defend- 
ant's admission 245 

Limitation  Act. 

The  period  during  which  a 
suit  is  pending  in  a  Court 
not  having  jurisdiction  is 
to  be  excluded  from  the 
period  of  limitation  provid- 
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ed  by  Act  XI V  of  1859,  a-nd 
the  fact  that  the  second 
suit,  in  bar  of  which  the 
Act  is  pleaded,  was  institut- 
ed before  the  Court  not 
having  jurisdiction  dispos- 
ed of  the  first  suit,  is  im- 
material      45 

In  a  suit  by  the  plaintiff  to 
recover  money    lent  more 
than  three  years  before  suit, 
the  plaintiff  alleged  an  ex- 
press verbal  promise  by  the 
debtor  to  pay  the  amount 
sued  for  made  upon  a  settle- 
meot  of  accounts. 
Held,  by  Holloway  and  Kin- 
DERSLBT,  J.  J.— That  a  ver- 
bal promise  was  not  suffi- 
cient to  prevent  the  appli- 
cation 01  the  Act  of  Limita- 
tion. 
Per  KiNDERSLEY,  J. — If  the 
debtor  and  creditor  enter 
into  a  new  contract,   the 
debtor  promising  to  pay  a 
barred    debt,    that    would 
seem  to  ,be  a  new  cause  of 
action,  and  it  is  doubtful 
whether  it  was  the  inten- 
tion of  the  Limitation  Act 
to  insist  that  the  new  pro- 
mise should  be  in  writing...  51 

To  render  an  arrangement, 
come  to  orally  for  the  pay- 
ment of  the  balance  of  an 
antecedent  debt  on  a  settle- 
ment of  accounts,  available 
in  support  of  a  suit  brought 
after  the  expiration  of  the 
period  of  limitation  ap- 
plicable to  such  debt,  it 
must  be  clearly  shown  to 
have  amounted  to  a  new 
valid  contract  to  pay  the 
balance,  which  extinguish- 
ed the  original  cause  of  ac- 
tion   197 

Suit  by  executrix  to  recover 
under    deeds  of  mortgage 
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and  sale,  dated  respectively 
October    1837    and    April 
184fO,  executed  to  the  testa- 
tor by  1st  defendant's  de- 
ceased    husband,     certain 
villages  which  1st  defend- 
ant, in  1848  and  1851,  mort- 
gaged to  2nd  and  3rd  de- 
fendants.   Plea,  the  Act  of 
Limitations.  For  the  plain- 
tiff it  was  contended  that 
the  operation  of  the  Limi- 
tation Act  was  suspended 
from  1844  until  1367,  by 
reason  of  the  pendency  of 
an  Equity  Suit,  commenced 
by  bill  filed  by  present  1st 
defendant  against  the  testa- 
tor, to  set  aside  the  deeds 
of  October  1837  and  April 
1840,  which  bill  was  dis- 
missed by  consent  in  June 
1867.    Held,  (reversing  the 
decision  of  the  Lower  Court) 
that  these  proceedings  had 
no  such  effect,  that  plaintiff 
might  have  brought  eject- 
ment at  any  time  and  that 
the  present  suit  was  barred.  234 

Plaintiff  stating  that  he  was 
obstructed  in  the  cultiva- 
tion of  certain  land|which 
belonged  to  him,  asked  that 
the  obstruction  be  removed 
and  damages  granted.    The 
damages  were  t  disallowed ; 
but  the  Civil  Judge  declar- 
ed  that  plaintiff  was  en- 
titled, basing  that  entitle- 
ment   on    the  Statute    of 
Limitations.      Held,     that 
where  a  man  seeks  a  de- 
claration of  a  title   other 
than  the  possession  which 
he  has,  mere  possession  for 
the  period   of  the  statute 
will  not  justify  the  decla- 
ration, which,  allowing  it  to 
be  made,  ought  to  be  passed 
upon  a  finding  of  the  title 
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alleged  by  plaintiff,  and 
not  upon  the  existence  of 
a  possession  for  the  period 
required  by  the  statute  to 
bar  the  action  of  another. 
Accordingly,  the  Lower 
Appellate  Court  was  re- 
quired to  retuin  a  finding 
on  the  issue  *'  whether  the 
title  asserted  by  plaintiff  is 
proved." 420 

The  1st  plaintiff  claimed  to 
redeem  a  mortgage  to  de^ 
I'endants'  ancestor  for  Ru- 
pees 320.  Defendants  plead- 
ed that  the  mortgage  was 
for  Rupees  2»336-4-0,  and 
redeemable  only  at  the 
pleasure  of  the  mortgagee. 
They  also  pleaded  the  Li- 
mitation Act  The  Original 
Court  decreed  redemption 
on  payment  of  the  amount 
stated  by  defendants.  The 
Lower  Appellate  Court  re- 
versed that  decree  and  dis- 
missed the  suit  as  barred. 

Held,  reversing  the  decree  of 
the  Lower  Appellate  Court, 
that  an  acloiowledgment 
by  the  mortgagees  of  the 
mortgagor's  title  sufficient 
to  take  the  case  out  of  the 
Statute  was  evidenced  by 
their  written  answer  in 
Suit  No.  238  of  1830,  and 
by  the  answer  in  Original 
Suit  No,  441  of  1861,  as 
recited  in  the  judgment  in 
that  suit,  although  the 
right  to  redeem  and  the 
amount  of  the  mortgage 
were  denied,  and  the  ac- 
knowledgments were  not 
made  before  those  suits 
were  brought 267 

The  Act  for  the  limitation  of 
suits  docs  not  require  that 
the  acknowledgment  of  the 
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title  of  a  mortgagor  should 
be  made  to  any  particular 

i)erBon,  or  at  any  particu- 
ar  time  before  the  institu- 
tion of  the  suit  in  which 
the  bar  is  pleaded 267 

See  Act  XIV  of  lSo9. 

Cause  op  Action. 

Lis  Pjckdems. 

Suit  to  recover  possession  of  a 
Mutah  from  which  plaintift' 
had  been  ejected  by  an 
order  of  Court,  passed  in 
execution  of  the  decree  in  a 
suit  to  which  he  wad  no 
party.  Plaintiff  claimed 
under  a  deed  of  sale  from 
A.,  (a  purchaser  from  C.  and 
D.)  dated  11th  November 
1860,  and  alleged  that  he 
purchased  for  valuable  con- 
sideration and  without 
notice  of  any  other  claim. 
Defendant    asserted    that 

i>laintiff  purchased  fraudu- 
ently  with  notice  of  her 
late  husband's  right  of  pur- 
chase. It  appeared  that 
defendant's  husband  had 
sued  C,  D.  and  others  to 
enforce  a  lien  upon  the 
Mutah  and  obtained  a  judg- 
ment of  the  Privy  Council 
upholding  his  lien  and  de- 
claring its  priority  over  the 
Purchases  of  C.  and  B. 
his  suit  was  pending  be- 
fore the  Privy  Council  at 
date  of  plaintiff's  purchase. 
In  1862  defendant's  hus- 
band sued  C.  and  D.  for 
specific  performance  of  an 
alleged  agreement  for  sale, 
dated  October  1851,  and  got 
a  decree  in  his  favor.  The 
present  plaintiff  was  turn- 
ed out  of  possession  under 
this  decree,  to  the  proceed- 
ed 
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ings  in  which  he  had  in 
vain  sought  to  get  made  a 
party,  on  the  ground  that 
he  was  affected  by  notice  of 
the  former  proceedings.  He 
sought  relief  under  Section 
230,  Act  VIII  of  1859,  but 
his  application  was  dismiss- 
ed and  he  then  commenced 
this  suit.  The CivilJudge de- 
cided in  favor  of  plaintiff: — 
Held^  confirming  the  de- 
cree of  the  Lower  Court, 
that  this  was  a  case  of  a 
vendee  of  property,  perhapi» 
subject  to  a  lien,  turned  out 
upon  a  decree  against  other 
people  declaring  the  hold- 
er of  the  lien  the  owner 
of  the  property,  and  that 
the  ejectment  was  wrongful 
and  procured  by  a  gross 
misuse  of  the  Court  s  pro- 
cesii 
The  effect  of  notice  of  a  Lis 
pendens  considered 

Suit  by  executrix  to  recover 
under  deeds  of  mortgage 
and  sale,  dated  respectively 
October  1837  and  April 
1840,  executed  to  the  testa- 
tor by  1st  defendant's  de- 
ceased husbandi  certain  vil- 
lages which  1st  defendant, 
in  1848  and  1851,  mort- 
gaged to  2nd  and  3rd  defend^ 
ants.  Plea,  the  Act  of  limi- 
tations. For  the  plain  tiff  it 
was  contended  that  the  oper- 
ation of  the  Limitation 
Act  was  suspended  from 
1844  until  1867,  by  reason 
of  the  pendency  of  an  Equi- 
ty Suit,  commenced  by  bill 
filed  by  present  1st  defend- 
ant against  the  testator,  to 
set  aside  the  deeds  of  Octo- 
ber 1837  and  April  1840, 
which  bill  was  dismissed  by 
consent  in  Juno  1867.  Held, 
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(reversiog  the  decision  of 
the  Lower  Court)  that  these 
proceedings  had  no  such 
effect,  that  plaintiff  might 
have  brought  ejeetment  at 
any  time  and  Uiat  the  pre- 
sent suit  was  barred 234 

Magistrate. 

Suit  to  recover  damages  from 
defendant.  Deputy  Magis- 
trate of  the  zillah  of  IVi^- 
nopoly,for  a  trespass  alleged 
to  have  been  committed  in 
execution  of  an  order  made 
by  him  under  Section  311 
of  the  Criminal  Procedure 
Code,  directing  the  demoli- 
tion of  the  plttmtiff's  house 
as  being  a  nuisance  to  a 
public  thoroughfare.  De- 
fendant denied  his  liability, 
alleging  in  justification  of 
his  order  that  he  believed 
the  house  to  be  obstructive 
to  public  comfort  and  pro- 
ceeded in  accordance  with 
Sections  308,  310,  and  311 
of  the  Criminal  Procedure 
Code,and  that,having  acted 
in  good  faith  in  discharge 
of  his  duties  as  a  Magistrate, 
he  was  protected  by  Act 
XVIII  of  1850.  The  issues 
settled  were  (1)  whether 
the  house  was  an  obstruc- 
tion and  nuisance  within 
Section  308  of  the  Criminal 
Procedure  Code  :  (2)  whe- 
ther the  defendant  acted  in 
good  faith  in  the  discharge 
of  his  public  duty  in  order- 
ing the  removal  of  the 
house :  (3)  whether  the 
plaintiff  was  entitled  to  the 
amount  of  damages  daimed. 
The  Civil  Judge  held,  upon 
the  1st  issue,  that  the  de* 
fendant  had  no  jurisdiction 
to  order  the  removal  of  the 
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house  :  upon  the  2iid  issue, 
that  .defendant    had    not 
acted  with    due  care  and 
attention^  but  firom  feelings 
of  personal  animosity  to- 
wards   plaintiff,  and  was, 
therefore,  not  protected  by 
Act  XVIII  of  1850.    Upon 
the  3rd  issue,  he  assessed 
the  damages  at  Rupees  500. 
The  defendant  appealed  re- 
lying mainly  upon  the  ob- 
jection that  no  action  lay 
against  him  inasmuch  as, 
firat,  it  had  not  been  shown 
that  he  acted  without  juris- 
diction in  making  the  order 
complained  of ;  and  second- 
ly, that  even  if  he  had  act- 
ed without  jurisdiction,  he 
acted  believing  at  the  time 
in  good  fsdth  that  he  had 
jurisdiction,  and  was,  there- 
fore, entitled  to  the  protec- 
tion given  by  Act  XVIII  of 
1850.    Held,  upon  the  first 
pointy  that  an  entire  absence 
of  jurisdiction  to  make  the 
order    had    been     shown. 
Upon  the  second  point,  that 
the  facts  c^  the  case  fur- 
nished   no   reasonable    or 
probable  ground  for  belief 
in  the  existence  of  jurisdic- 
tion   by  a   Magistrate  of 
ordinary      quaiSBGations  : 
that  the  defendant   must, 
therefore,  be  held  not  to 
have  entertained  that  be- 
lief in  good  faith,  unless  the 
provisions  of  the  Criminal 
I^ocedure     Code,     under 
which  he  acted,  admit  of 
the  view  that  he  might,  not 
unreasonably,  think  that  it 
was  probablj*  intended  to 
apply  to  such  an  annoyance 
as  that  complained  of.  That, 
however,  these  provisions 
were  open  to  such'  a  mis- 
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understanding  and  misap- 
plication by  a  Magistrate 
of  ordinary  qualifications, 
and  consequently  that  the 
suit  should  be  dismissed...  423 

When  a  Civil  or  Criminal 
Court  sends  a  case  for  in-* 
vestigation  to  a  Magistrate 
under  Sec  171  of  the  Code 
of  Criminal  Procedure,  the 
Magistrate  to  whom  the 
case  is  sent  must  himself 
hold  the  investigation. — 
(Rulings) 

A  Magistrate,  proceeding  un- 
der Sec.  318  of  the  Code 
of  Criminal  Procedure,  is 
bound  to  examine  ahy 
witnesses  tendered  in  sup- 
port of  the  respective  claims 
to  actual  possession  of  the 
land  in  dispute  before 
passingan  order. — (Rulings) 

In  cases  triable  under  Chap. 
XIV  of  the  Criminal  Pro- 
cedure Code,  where  a  magi^** 
trate,  on  account  of  the  non- 
appearance of  the  complain- 
ant, or  for  any  other  aufiici- 
ent  cause,  is  satisfied  that 
the  charge  cannot  be  sub- 
stantiate, he  may  dismiss 
the  complaint.  The  dismis- 
sal will  not  b9>r  the  com- 
plaint being  again  enter- 
tained— (Rulings) » viii 

In  disposing  of  an  appeal  the 
Magistrate  at  first  reversed 
the  Sub-Magistrate's  deci- 
sion and  directed  the  release 
of  the  appellant ;  subse- 
quently he  recalled  this 
order  and  confirmed  the 
Sub-Ma^trate's  decision. 
Heldy  that  the  second  order 
of  the  Ma^trate  ought  to 
be  set  aside,  and  the  origin- 
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al  order    restored. — (Rul- 
ings)  • viii 

A  Magistrate  has  no  jurisdic- 
tion to  order  a  sum  of  money 
deposited  under  Section 
328  of  the  Code  of  Criminal 
Procedure,  for  the  refund  of 
which  an  application  was 
made,  to  be  credited  to 
Government — (Bulings) ...     ix 

Sanction  was  given  by  the 
Magistrate  for  the  institu- 
tion of  Criminal  proceed- 
ings against  the  defendant 
for  having  made  a  false 
charge  against  the  com- 
plainant. The  Magistrate 
dismissed  the  comprint  on 
the  ground  that  the  com- 
plainant had  taken  no  step 
to  prosecute  for  threemonths 
after  the  sanction  was  ob- 

•  tained.  Hdd,  that  the  Ma- 
gistrate had  power  todismiss 
the  complaint. — (Rulings)...    xv 

The  Ma^strate  convicted  the 
defendant  of  contempt  of 
Court  under  Section  163  of 
the  Code  of  Criminal  Proce- 
dure and  sentenced  him  to 
pay  a  fine  of  Rupees  10,  or 
in  default,  two  days*  im- 
prisonment. Hdd,  that  the 
Magistrate  had  not  exoeed- 
ednis  powers. — (Rulings)...  xvi 

A  commitment  by  a  Subordi- 
nate Magistrate  to  the  Ses- 
sion Court  with  respect  to 
offences  not  exclusively 
triable  by  the  Session  Court 
is  good. — (Rulings)., xvii 

A  Magistrate  is  not  authorized 
to  alter  his  finding  once  re- 
corded.— (Ridings). xviii 

See  Appeal. 

Disobedience  of  Lawfitl 
Order, 


Psff0* 

See  Jurisdiction. 

Previous  Conviction. 

Malabar  Law. 

Semble,  a  karnavan  cannot 
part»  by  contract,  so  as  to 
be  unable  to  resume  them, 
with  the  privileges  and 
duties  which  attach  to  his 
position  as  karnavan 145 

Suits  by  a  branch  Karnavan 
of  a  Malabar  tarw6d  to  re- 
cover certain  lands  belong- 
ing to  his  branch  tarwad 
which  had  been  mortgaged 
by  a  former  branch  Kama- 
van.  Plea,  that  the  plaintiff 
had  no  right  to  sue  without 
the  authority  of  the  senior 
member  of  the  family,  the 
V^lia  Kaim&l.  Upon  issue 
sent  by  the  High  Court,  it 
was  found  by  the  CSvil 
Judge  that  there  was  no 
bindingand  peculiarcustom 
in  the  family  depriving  the 
senior  member  of  all  man- 
agement of  the  property 
and  vesting  it  in  the  branch 
Kamavans.  Upon  the  final 
hearing  it  was  contended 
that  the  contrary  had  been 
so  irrevocably  fixed  by  ju- 
didal^decision  as  to  prevent 
the  matter  from  being  open 
to  question,  and  that  this 
findmg  was  bad  in  law,  as 
being  opposed  to  binding 
decrees  of  competent  Courts. 

Held,  by  Holloway,  J.— (1.) 
That  there  was  nothing 
compelling  the  Court  to  de- 
cide, contrary  to  the  plain 
rules  of  law,  that  this  dele- 
gation was  irrevocable;  that 
perhaps,  it  was  not  so  even 
by  the  delegator,  and  still 
less  was  it  so  by  his  sue- 
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cessoTS.  (2.)  That  the  fact 
of  the  setting  apart  of  sti- 
nam  property,  if  it  was  set 
apart,  can  make  no  differ- 
ence, and  as  little  can  the 
circumstance  of  the  income 
reserved.  (#3.)  That  there 
was  nothing  to  prevent  the 
Court  from  deciding  that 
the  Civil  Judge  was  right 
in  saying  that  this  was  an 
ordinary  Malabar  tarw4d. 
(4.)  That  the  renunciation 
before  the  Sadr  Court  was 
not  even  irrevocable  as 
against  him  who  made  it, 
and  certainly  could  not 
have  the  effect  of  depriv- 
ing the  senior  member,  for 
all  future  time,  of  the  rights 
which  the  law  of  the  coun- 
try conferred  upon  him 
with  the  correlative  duties 
upon  his  becoming  senior. 

By  Scotland,  C.  J.— That  the 
Court  was  not  constrained 
to  hold  that  the  irrevoca- 
bility of  the  arrangement 
effected  in  966  by  the  for- 
mer head  of  the  family,  as 
to  the  apportionment  of  the 
family  property  between 
two  Taverais  and  the  ma- 
nagement of  each  Taverai's 
allotment  by  its  senior  mem- 
ber, was  a  matter  conclu- 
sively adjudicated  in  the 
course  of  the  litigation  of 
whidi  there  was  proof  in 
the  records.  That  such 
arrangement  operated  only 
as  a  personal  renunciation 
and  delegation  of  the  rights 
of  management  possessed 
by  the  tnen  bead  of  the 
tarwfid ;  and  that  assuming 
it  to  have  been  irrevocable 
by  him,  it  was  not  binding 
on  the  3rd  defendant,  ad- 


Page, 
mittedly  the  head  of  the 
famil}''  by  right  of  seniority.  iOl 

In  Malabar  the  word  "  tave- 
rai"  has  several  distinct 
meanings.  In  the  families 
of  the  princes  all  the  houses 
have  separate  property  and 
the  senior  in  age  of  sJl  the 
houses  succeeds  to  the  Roy- 
alty with  the  property  spe- 
ciidly  devoted  to  it.  This 
mode  of  succession  may  be 
regarded  as  rather  due  to 

fablic  than  to  private  law. 
'rivate  families  have  some- 
times adopted  the  same  cus- 
toms, butthere  isthe  strong-* 
est  presumption  against  the 
truth  of  this  in  the  case  of 
a  private  family.    Families 
becoming    very    numerous 
have  often  split  into  vari- 
ous branches  ;  in  the  lan- 
guage of  the  people  '  there 
is  conununitv    of    purity 
and  impurity  between  them, 
but  no  community  of  pro- 
perty.'   In  the  only  sense 
of  ttie  word    with  which 
Courts  of  Justice  are  con- 
cerned, people  so  related  are 
not  of   the  same  tarw&d. 
Where    there    are  several 
houses    bearing   the  same 
original  tarwM  name,  but 
with  an  addition,  and  there 
is  no  evidence  of  the  pass- 
ing of  a  member   of  one 
house  to  another ;  there  is 
the    strongest    ground    for 
concluding  that  this  sepa- 
ration has  taken  place 411 

Malicious  Prosecution. 

Action  for  malicious  prosecu- 
tion. The  defendant  had 
charged  the  plaintiff  with 
cheating  by  personation  in 
falsely  pretending  that  his 
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(plaintiff's)  wife  had  been 
delivered  of  a  son,  and  pro- 
curing a  child  and  passing 
him  off  as  the  son  so  born. 
The  case  was  dismissed  by 
the    Magistrate    and    the 
plaintiff  brought  the  pre- 
sent suit.    The   defendant 
alleged  reasonable  and  pro- 
bable cause  and  the  absence 
of  malice.    The  Civil  Judge 
awarded  Rupees  50,000  da- 
mages to  the  plaintiff.  Upon 
appeal    it   was    contended 
that  the    charge   was  not 
malicious,  though  the  facts 
upon  which  it  was  based 
were  allowed  to  be  false. 
Held^    that  this  depended 
upon  the  question  of  the 
absence  of  reasonable  and 
probable     cause,     and    in 
case  of  the  absence^  upon 
the  cogency  of  the  inference 
derivable  from  it.    The  test 
which    has    received    the 
most  approbation  is  partly 
abstract  and  partly  concrete. 
Was  it  reasonable  and  pro- 
bable cause  for  any  discreet 
man  ?    Waa  it   so    to    the 
maker  of  the  charge  ?  Upon 
the  facts  of  this  case,  SLdd^ 
that  if  defendant's  conduct 
was  mere  negligence,  it  was 
'dissolutanegligentia.'  ThsA 
the  facts  alleged  in  support 
of  the  charge  were  such  as, 
if  believed  at  all,  could  only 
be  believed  and  acted  upon 
through    such    negligence 
that  the  inference  of  malice 
was  irresistible. 

In  a  suit  for  malicious  prose- 
cution, the  expense  of  coun- 
sel is  not  a  proper  element 
in  the  calculation  of  dama- 
ges awardable  to  a  success- 
ful plaintifE 
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The  damages  were  reduced  to 
Rupees  10,000.. 85 

Manager. 
See  Hindu  Family. 

Marriage.  , 

See  Hindu  Priest. 

Measure  of  Damages. 

See  Damages. 

Mesne  Profits. 

Seeilc«XX//Io/1861,iSec.  11. 

Mischief. 

The  mere  fSact  of  allowing 
cattle  to  stray,  whereby 
damage  is  caused  to  the 
complainant,  affords  no  evi- 
dence to  support  a  convic- 
tion on  the  charge  of  mis- 
chief.— (Rulings) 

Mortgage. 
See  Alienation 


a 
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MUCHALKA. 

See  Registration. 
Tenancy. 

muhammadan  law. 

According  to  Muhammadan 
Law  dower  is  presumed  to 
be  prompt  in  the  absence  of 
express  contract,  and  may 
be  enforced  at  any  time  ...      9 

The  Muhammadan  doctrine  <^ 
pre-emption  is  not  law  in 
this  Presidency. 26 

Plaintiff  during  his  son's  mi- 
nority gave  certain  proper- 
ty to  him  and  on  the  deU- 
very  of  possession  got  from 
him  a  document  stipulating 
(1.)  That  he  would  not 
alienate.  (2.)  That  at  his 
death  the  property  should 
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return  to  the  father.  This 
document  was  depoaited 
with  the  father  and  not 
heard  of  until  the  property 
was  taken  in  execution  for 
the  son's  debts  many  years 
after  the  gift.  Held,  that 
by  Muhammadan  Iaw  as 
well  as  by  the  general 
principles  of  law,  such  a 
restriction  on  alienation,  es- 
pecially after  the  gift  had 
become  complete  long  be- 
fore, is  absolutely  invimd...  366 

Suit  by  a  Muhammadan  fe^ 
male  against  her  husband 
for  maintenance.  Defend- 
ant pleaded  that  he  had 
divorced  the  plaintiff  on  the 
^th  January  1862.  Both 
the  Lower  Courts  found 
that  no  divorce  had  taken 
place  upon  the  following 
facts: — Defendant  went  to 
Trichinopoly,  leaving  his 
wife  at  Tinnevelly,  While 
at  Trichinopoly  he  received 
letters  from  Tumevelly  in- 
forming him  that  his  wife 
was  leading  an  immoral  life. 
He  thereupon  went  before 
the  Town  Kizi  of  Trichi- 
nopoly^ made  a  written  de- 
claration in  the  shape  of  ^ 
letter  to  plaintiff  to  the 
effect  that  lie  had  divorced 
her,  and  repeated  the  di- 
vorce three  times  fiuceea- 
aivdy  before  the  Town  Kisi 
of  Trichinopoly.  Defendant 
directed  also  that  the  letter 
of  divorce  should  be  sent  to 
the  plaintiff,  but  there  was 
no  evidence  of  her  having 
received  it.  ffeld,  upon 
Special  Appeal,  that  it  was 
clear  upon  the  authorities 
that  there  had  been  a  valid 
divorce.  The  compressing 
the  expression   of  the  in- 
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tention  into  one  sentence 
seems,  on  the  authorities, 
not  to  affect  the  legality  of 
the  repudiation,  idthough 
9ome  doctors  consider  the 
process  immoral 452 

MUNSIF. 

A  Munsif  ought  not  to  be 
called  on  to  depose  as  to 
what  took  place  before  him 
in  the  course  of  a  trial 
which  he  was  conducting 
as  Munsif,  and  he  is  en- 
titled to  exemption. — (Ru- 
lings)   xlii 

Mutual  dealings. 

The  effect  of  Section  8  of  Act 
XIV  of  1869  is  to  enact 
that  nothing  in  an  account 
of  mutual  dealings  between 
merchants  and  traders  is  to 
be  barred,  provided  that 
there  is  one  item,  indicating 
the  continuance  of  such 
dealings,  proved  to  have 
occurred  within  the  period 
ofLimitation 142 

Negligence. 

Suit  for  damages  sustained  by  . 
plaintiffs  by  reason  of  in- 
juries caused  to  a  line  of 
Railway,  the  property  of 
plaintiffs,  by  the  bursting 
of  defendant's  tanks.  Neg- 
ligence, on  the  part  of  the 
defendant,  was  not  alleged 
in  the  plaint.  Upon  the 
findings— (1)  That  the 
tanks  were  existent  before 
living  memory.  (2)  That 
they  were  breached  ^by  an 
extraordinary  flood.  (3) 
That  they  were  tanks  con- 
structed in  the  ordinary 
manner  with  escapements 
sufficient  for  all  ordinary 
floods  and  such  as  arc  uni- 
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versally  employed.  (4)  That 
they  were  absolutely  ne- 
cessary to  human  existence^ 
80  far  as  it  depends  upon 
agriculture.  (5)  That  the 
Railway  was  constructed 
with  a  full  knowledge  of 
their  existence. — Held,  that 
the  suit  was  rightly  dis- 
missed   ISO 

See  Caurieb. 

Penal  Code,  Sec.  33S. 

Notice. 

Suit  to  recover  possession  of 
a  mutah  from  which  plain- 
tiff had  been  ejected  by  an 
order  of  Court,  passed  in 
execution  of  the  decree  in 
a  suit  to  which  he  was  no 
party.  Plaintiff  claimed 
under  a  deed  of  sale  from 
A«  (a  purchaser  from  C. 
and  D.), dated  11th  Novem- 
ber I860,  and  alleged  that 
he  purchased  for  valuable 
consideration  and  without 
notice  of  any  other  claim. 
Defendant  asserted  that 
plaintiff  purchased  fraudu- 
lently with  notice  of  her 
late  husband's  right  of  pur- 
chase. It  appeared  that 
defendant's  husband  had 
sued  C,  D.  and  others  to 
enforce  a  lien  upon  the 
mutah  and  obtained  a  judg- 
ment of  the  Privy  Council 
upholding  his  lien  and  de- 
claring its  priority  over  the 
purchases  of  C.  and  D.  This 
suit  was  pending  before  the 
Privy  Council  at  date  of 
plaintiff's  purchase.  In  1862 
defendant's  husband  sued 
C.  and  D.  for  specific  per- 
formance of  an  alleged 
agreement  for  sale,  dated 
October  1851,  without  ad- 
ducing any  evidence  as  to 


the  existence  of  the  agree^^ 
ment,  and  got  a  decree  in  his 
favor  because  the  Principal 
Sadr  Ami n  had  said  in  the 
original  case  that  C.  and  D. 
had  agreed  to  sell  the  mutah. 
The  present  plaintiff  was 
turned  out  of  possession  un- 
der this  decree,  to  the  pro- 
ceedings in  which  he  nad 
in  vain  sought  to  get  made 
a  party,  on  the  ^ound  that 
he  was  affected  by  notice 
of  the  former  proceedings. 
He  sought  relief  under  Sec. 
230,  Act  VIU  of  1859,  but 
his  application  was  dismiss- 
ed ana  he  then  commenced 
this  suit.  The  Civil  Judge 
decided  in  fetvor  of  plain- 
tiff:— Held^  confirming  the 
decree  of  the  Lower  (x)urt, 
that  this  was  a  case  of  a 
vendee  of  property,  perhaps 
subject  to  alien,  turned  out 
upon  a  decree  against  other 
people  declaring  the  holder 
of  the  lien  the  owner  of  the 
property,  and  that  the 
ejectment  was  wrongful  and 
procured  by  a  gross  misuse 
of  the  Court's  process. 

The  effect  of  notice  of  a  lia 
pendens  considered. 

Parties  seeking  specific  per- 
formance of  a  contract 
should  come  to  the  Court  for 
relief  within  a  reasonable 
time 

Nuisance. 

Plaintiff  and  defendants,  occu- 
pants of  neighbouring 
houses,  were  joint  tenants 
of  the  party-wall.  Defend- 
ants unroofed  their  house, 
raised  the  wall  and  placed 
beams  on  it  to  rebuild  their 
own  house.  The  Lower 
Appellate  Court  found,  that. 
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in  consequence  of  this  al- 
teration, the  rain  from  the 
defendants' house  descended 
upon  plaintiff's  verandah 
and  caused  damage  to  plain- 
tiff, and  decreed  thatdefend- 
ants  should  restore  the 
wall  to  its  former  heiehty 
and  remove  the  beams  plac- 
ed on  it.  Held,  on  special 
appeal,  that  taking  the  find- 
ing to  be  that  the  alteration 
created  "stillicidium"  where 
it  did  not  exist  before,  or 
that  it  rendered  more  bur- 
densome an  existent  **  ser- 
Vitus  stillicidii,"  it  would 
be  very  dangerous  to  hold 
that  every  trifling  excess  in 
the  exercise  of  a  servitude 
should  justify  the  pulling 
down  of  the  "building  creat- 
ing the  excess :  that  in  the 
present  case  the  damages 
should  be  assessed  and 
awarded,  and  the  injunction 
to  remove  the  roof  of  the 
house  aud  reduce  the  wall  be 
made  conditional  upon  the 
defendant  not  removing  the 
cause  of  the  nuisance.  In 
such  a  case  the  measure  of 
damages  is  the  amount 
which  will  induce  the  de- 
fendant to  abate  the  nui- 
sance   112 


Office. 
See  Endowment.  . . 
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Oral  Agreement. 
See  Release. 
Settlement  of  Accounts. 

Order 

A  petition  of  regular  appeal 
was  rejected  by  the  Civil 
Court,  because  it  did  not 
state  what  amount  of  quit- 
rent   was  payable  to  Go^ 
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vemment  on  the  lands  in 
dispute ;  and,  therefore,  did 
not  contain  the  particulars 
required  by  the  order  of  the 
High  Court,  dated  26th 
June  1867.  Held,  by  the 
High  Court,  that  the  order 
of  rejection  was  wrong. 
The  utmost  which  the  old 
rules  justified  was  the  non- 
receiving «  422 

The  order  of  the  High  Court 
regulating  the  rrocedure 
to^  be  followed  by  Magis- 
trates in  the  submission  of 
records  to  the  Appellate 
Court  amended  by  substi- 
tuting for  the  last  part  of 
it  the  words  "  When  the 
order  is  made  by  a  Sub-Ma^ 
gistrate,  the  copy  submit^ 
ted  must  be  forwarded  by 
the  Magistrate  of  the  Divi- 
sion, ii  any,  appointed  to 
hear  appeals  frum  such 
Sub-Magistrate,  without 
more  delay  than  is  neces- 
sary for  the  purpose  of  re- 
vision to  the  Magistrate  of 
the  District,  who  will,  after 
perusal,  retam  the  same  to 
the  Magistrate  of  the  Divi- 
sion.— (Kulings) XXXV 

See  Jurisdiction 22 

Magistrate. 

Order  of  Commitment. 

See  Criminal  Procedure 
Code,  Sec.  171.— (Rulings),  xl 

Pattah, 
See  Tenancy. 

Penal  Cods. 

Sec.  174, 

Accused  was  summoned  as  a 
witness  in  a  case  to  be 
heard  on  27th  May.  The 
summons  was  not  served 
personally  on  accused,  but 

69 
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affixed  to  the  door  of  his 
house.  On  the  appointed 
date  the  case  was  not  taken 
up,  but  was  adjourned  by 
public  proclamation  until 
June  5th.  On  this  latter 
date  accused  failed  to  at- 
tend. For  this  he  was  con- 
victed of  an  offenoe  under 
Section  174  of  the  Penal 
Code.  There  was  no  evi- 
dence that  the  summons 
had  been  brought  to  the 
knowledge  of  ^e  accused 
so  as  to  require  him  to  at- 
tend on  the  first  occasion. 
Hdd,  that  on  the  ground 
of  there  being  no  evidence 
of  the  commission  of  an 
offence  the  conviction  must 
be  quashed. 

The  adjournment  of  a  trial  by 
public  proclamation  is  irre- 
gular and  objectionable. — 
(Rulings) xxix 

A  Sub- Magistrate  convicted 
certain  persons,  under  Sec. 
174  of  the  Penal  Code,  of 
disobedience  to  summonses 
issued  by  him  as  Tahsild&r. 
Held,  that  the  convictions 
under  the  first  part  of  See. 
174,  were  sustainable. 
Madras  Act  III  of  1869 
gives  a  Tahsild^  power  to 
issue  summonses zliv 

Sec.  177, 

Certain  Vaccinators  were 
charged  with  furnishing 
false  returns  to  their  offici^d 
superior.  The  Magistrate 
found  aa  a  fact  that  the 
returns  furnished  were  false, 
but  acquitted  the  defend- 
ants on  the  ground  that 
they  were  not  "legally 
bound''  to  furnish  informa- 
tion within  the  meaning  of 
Sec.  177  of  the  Pen^l  Code. 


Held,  that  Sec.  177  embra- 
ces every  case  in  which  a 
subordinate  may  seek  to 
impose  false  information 
upon  his  superior.  The  de* 
fendants  in  the  present  case 
were  public  servants,  and 
part  of  the  duties  which 
they  undertook  was  to  make 
true  returns  to  their  official 
superior.  To  make  false 
returns  was  therefore  an 
offence. — (Rulings] xlviii 

iSfcc.  193, 
See  Pebjcky. 

Sec.  307. 

The  prisoner  was  convicted 
of  an  offence  punishable 
under  Section  307  of  the 
Penal  Code.  In  addition 
to  the  sentence  passed  upon 
him  under  that  Section,  the 
Session  Judge  directed,  un- 
der Section  280  of  the  Code 
of  Criminal  Procedure,  that, 
at  the  expiration  of  the 
term  of  imprisonment  im- 
posed, the  prisoner  do  exe- 
cute a  formal  engagement 
in  a  sum  of  Rupees  100  for 
keeping  the  peace  towards 
the  prosecutor  for  a  period 
of  one  year,  and  in  default 
to  undergo  simple  imprison- 
ment for  that  period. 

The  High  Court  set  aside  so 
much  of  the  sentence  as 
directed  the  imprisonment 
of  the  prisoner  in  default  of 
entering  into  the  required 
engagement 2a 

Sec.  338. 

Defendant  was  convicted  un- 
der Section  338  of  the  In- 
dian Penal  Code  of  causing 
grievous  hurt.  The  evi- 
dence showed  that  the  de- 
fendant was  being  driven  in 
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a    carriage   to  her    house 
through  the  streets  of  the 
town  between  the  hours  of 
7  and    8  P.   u.   That  the 
carriage  was  being  driven 
at  an  ordinary  pace  and  in 
the    middle  of   the  road ; 
that  the  night  was  dark 
and  the   carriage  without 
hmps,  but  that  the  horse- 
keeper  and  coachman  were 
shouting  out  to  warn  foot- 
passengers;  that    the    de« 
fendant's  carriage  came  in- 
to contact  with   the  com- 
plainant's   father,   an    old 
deaf  man,  and  that  com- 
plainant's father  was  there- 
upon knocked  down,   run 
over    and     killed.     Held, 
upon  a  reference,  that  the 
question  for  the  Court  was 
whether    there    was    any 
evidence  that  the  death  of 
the  deceased  was  induced 
by  an  act  negligently  and 
rashly  directed  by  the  ac- 
cused, and  that  there  was 
no     such     evidence.    The 
conviction  was  accordingly 
quashed. — (Rulings) xxxii 

Sec.  401. 
See  Judge's  Charge.. « ...  ..^  120 

Sec,  475. 
See  Previous  Conviction...     ii 

.  Penalty. 

Third  defendant,  purchaser  of 
the  interest  of  1st  and  2nd 
defendants,  held  certain 
lands  under  the  terms  of  a 
permanent  k4nnm  (A)  which 
contained  the  following  con- 
dition— ^  And  (I  have  also 
agreed)  that  on  failure  to 
pay  the  said  quantity  of 
paddy  the  kinam  amount 
of  550  fanams  shall  be  re- 
ceived by  me,  and  the  land 
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restored."  In  a  suit  by  the 
k&namd&r  to  recover  pos- 
session for  non-payment  of 
rent:  Held,  that  this  con- 
dition of  redemption  was 
intended  as  a  penalty  to  se- 
cure regular  payment  of  the 
rent,  and  that,  such  being 
the  original  intention  of  ihe 
parties,  the  penalty  was  one 
which  ought  to  be  relieved 
against 2ofL 

Perjury. 

To  establish  the  offence  of  giv- 
ing false  evidence  direct 
proof  of  the  falsity  of  the 
statement  on  which  the  per- 
jury is  assigned  is  essential 
But,  as  legitimate  evidence 
for  this  purpose,  the  law 
makes  no  distinction  be- 
tween the  testimony  of  a 
witness  directly  falsifying 
such  statement  and  the  con^ 
tradictory  statement  of  the 
person  charged,  although 
not  made  on  oath.  Such  a 
statement  when  satisfacto-- 
rily  proved  is  quite  as  good 
evidence  in  proof  of  the 
charge  as  the  criminatory 
statement  of  a  person  charg- 
ed with  any  other  offence,^ 
and  on  precisely  the  same 
ground^ — That  it  is  an  ad- 
mission of  theaccused  person 
inconsistent  with  his  inno- 
cence. 

As  to  the  weight  to  be  givea 
to  contradictory  statements,, 
the  sound  rule  is  that  a 
charge  of  perjury  is  not 
maintainable  upon  proof  of 
one  such  statement  not  on 
oath,  or  more  than  one  if 
proved  by  a  single  witnesa 
only,  unless  supported  by 
confirmatory  evidence  tend- 
ing to  show  the  falsity  of 
the  statement  in  the  charge. 
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With  respect  to  the  kind  or 
amount  of  confirmatory 
proof  required,  it  must  be 
considered  in  each  case 
whether  the  particular  evi^ 
dence  offered  is  sufficient  to 
induce  a  belief  in  the  truth 
of  the  contradictory  state- 
ment or  direct  testimony...  342 

Petition. 

Petitioner,  a  decree  holder,  at* 
tached  the  defendant's  pro- 
perty in  execution.     Sub-? 
sequently  to  the  attachment 
petitioner's  vakil  presented 
a  razin&ma  petition  to   the 
Ck>urt  on  behalf  of  his  client, 
prayingthatthe  attachment 
might  be  removed  and  exe- 
cution  stayed.    An    order 
was  made  granting  the  pe- 
tition   and    allowing   the 
decree   amount  to  be  paid 
by        instalments.      Some 
months  afterwards  the  peti- 
tioner,  charging    that  the. 
vakU  had  presented  the  form- 
er petition  fraudulently  apd 
without  authority,  applied 
to  have  his  decree  executed. 
The  Civil  Judge  refused  to 
alter  the  former  ordei;,  or  to 
notice    petitioner's    allega- 
tions against  his  vakU.   On. 
appeal,  the  High  Court  di- 
rected, the  Judge  to.  investi- 
gate these  allegations.    The 
Civil  Judge  fpund  that  the 
vakU    was    authorized    to. 
presei\t    the    petition  and 
that  his  conduct  was  not 
fraudulent.  Held,  that  such 
a  petition  as  that  presented 
by  the  vakil,  even  if  within 
the  scope  of  his  duty,  should 
not  be  permitted  to  alteir 
the  terms  of  a  final  decree. 

7he  greatest  caution  should  be 
exercised  by  the  Courts  b^- 
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fore  acting  upon  statements 
out  of  Uie  ordinary  scope  of 
the  vakil's  authority  in  the 
particular  matter  for  which 

he  wss  employed »  127 

A  petition  sent  by  post  is  not 
a  substitute  for  the  pre- 
sentation of  a  plaint  as  re- 
quired by  Section  50  of 
Madras  Act  VIII  of  1865. . .  136 

Plaint. 

A  petition  sent  by  post  is  not 
a  si^bstitute  for  the  pre- 
sentation of  Qi  plaint  as  re- 
quired by  Section  50  of 
Madras  Act  VIII  of  1865...  136 

Plea. 

See  Jurisdiction. 
Pledge. 

A  person  who  pledges  what 
is  pledged  to  liim  may  be 
guilty  of  Criminal  breach 
of  trust.  There  are  two 
elements, — (1.)  The  dispo- 
sal in  violation  of  any  di- 
rection of  law  or  contract, 
express  or  iipplied,  pre- 
scribing the  mode  in  which 
the  trust  ought  to  be  dis- 
charged,— (2.)  Such  dispo- 
sal dishonestly. — (Rul- 
ings)  xxviii 

Police  Act. 
S^eActXXIVoflSod. 

Police  Constable. 
See  Procedure. 

X'oliem;. 

Zamind;S,rs  and  Poligars  and 
others  in  a  like  position, 
and  occupying  tenants, 
possessed  different  proprie- 
tary rights  in  land  by  re- 
cognitionoftheGovernment 
before  the  passing  of  Regu- 
lation XXV  of  1802.  By 
it  thie  QoY^mment  deelaretl, 
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with  the  force  of  law  their 
acknowledgment  and  con- 
firmation of  such  rights,  as 
they  were  then  enjoyed,  and 
in  order  to  quiet  all  uncer- 
tainty and  disquietude  res^ 
pecting  them,  and  to  osta- 
Llish  general  certainty  of 
tenure  in  the  holders  of  the 
same,  provided  for  the  per- 
manent assessment  of  all 
lands  liable  to  pay  revenue 
to  Govemmeiit ;  and  for  the 
issuing  thereupon  of  express 
hereditary  grants  to  every 
Zamind4r  and  other  inter- 
mediate proprietor,  and 
written  engagements  be- 
tween them  and  their  te- 
nants:— and  therefore  the 
Kegulation  does  not  oper- 
ate to  exclude  or  disfavor 
the  maintenance  of  a  clain\ 
against  the  Goveimment  to 
a  hereditary  or  other  estfite 
in  lands,  which  had  not  been 
secured  the  benefits  of  a 
settled  title  under  th^ 
Regulation,  because,  for 
political  reasons,  the  Go- 
vernment has  thought  it 
inexpedient  to  give  full 
effect  to  its  enactment^. 
But  claims  of  title  to  such 
estates  lire  merely  left  with- 
out the  conclusive  proof  of 
hereditary  title  afforded  by 
an  Istimiirf  Sannad.  It  was 
never  intended  that  the  Go- 
vernment, b}'  delaying  ta 
do  in  regard  to  some  estates, 
what  the  Regulation  enacts 
should  be  done  in  regard  to 
all  lands  for  the  purpose  of 
setting  at  rest  all  uncer- 
tainty as  to  titles,  should, 
secure  the  power  to  treat  all 
such  estates  as  held  by  no 

{ermanent  title  whatever, 
'h^  existei\ce  of  a  proprie- 


Page. 

tary  estate  in  poliems  or 
other  lands  not  permanent- 
ly assessed,  and  the  tenure  by 
which  it  has  been  held,  are, 
therefore,  matters  judicially 
determinable  on  legal  evi- 
dence, just  as  the  right  to 
an}'  other  property 208 

Poliga'r. 
See  PoLiEM. 

Possession. 

The  actual  possession  intended 
by  Chapter  XXII  of  the 
Code  of  Criminal  Proce- 
dure does  not  include  the 
occupancy  of  a  mere  tres- 
passer.— (Rulings) xiii 

Pre-emption. 

The  Muhammadan  doctrine  of 
pre-emption  is  iiot  law  in 
the  Presidency  of  Madras.    26 

Previous  Conviction. 

The  prisoner  was  convicted 
under  Section  476  of  the 
Penal  Code,  and  having 
been  previously  convicted 
of  an  offence  punishable 
under  Chapter  XVII  of  the 
Code,  the  Magistrate  sen- 
tenced him  to  four  years'  ri- 
gorQus  impi:isonment.  Held, 
that  the  Magistrate  had 
povrer  to  pass  sentenq^  of 
two  years'  impi:isonment 
only. — (Rulings) ^ ii 

Priority. 

As  Act  XIX  of  18i3  has  been 
repealed  and  the  new  Re-. 
gisti».tion  Act  (VIII  of  1 871 ) 
contains  qo  provision  for 
the  priority  of  registered 
deeds  over  any  others,  save 
in  the  cases  of  optional 
regi3tration,  th^  ordinary 


640 


INDEX  TO  THE  PRINCIPAL  MATTEBS. 


Page. 

rule  applies  that  the  prior 
CQUveyance  piust  prevail,..  391 

Prisoner. 

A  prisoner  in  Jail  under  a 
Civil  warrant  is  entitled  to 
present  a  petition  of  appeal 
to  the  Court  having  power 
to  hear  appeals  without  the 
intervention  of  a  YakU 8& 

A  deaf  and  dumb  prisoner 
was  convicted  of  an  offence. 
Upon  the  trial  no  attempt 
was  made  to  communicate 
with  the  prisoner  respect- 
ing the  charge  against  him. 
The  High  Court  (juashed 
the  conviction. — (Rulings),    vii 

Procedure. 

The  1st  hearing  of  a  suit  was 
fixed  for  the  10th  July 
1807.    Neither  of  the  par- 

'  ties  nor  their  Vakils  ap- 
peared. Thereupon  the 
Court  dismissed  the  suit 
under  Sec.  148  of  the  Civil 
Procedure  Code,  but  after- 
wards, upon  the  application 
of  the  plflintitTs  vakil,  res- 
tored it  to  the  file  for  hear- 
ing, under  Sec.  119.  Plain- 
tiff obtained  furtiher  ad- 
journments to  produce  wit^ 
nesses,  the  last  being  an 
adjournment  to  the  28tU 
Septem1)er.  On  that  day 
the  Vakils  of  both  partiea 
appeared,  but  no  witnesses, 

'  and  the  Court  again  dis- 
missed the  suit  under  Sec. 
148,  for  failure  to  produce 
witnesses.  On  the  22nd  of 
October  the  suit  wal^  again, 
under  Sec.  119,  restored  to 
the  file  on  the  application 
of  the  plaintiff's  Vakil,  and 
a  decision  was  afterwards 
come  to,  for  the  plaintiff, 
ujpon  the  merits.  On  appeal 
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the  last  mentioned  decree 
was  reversed  and  the  decree 
passed  under  Sea  1 48  (whe- 
ther the  first  or  seoond.  de- 
cree was  not  specified)  up- 
held, upon  the  ground  that 
as  Section  119  was  inappli- 
cable to  a  decree  passed 
under  Section  148,  the 
Court  of  First  Instance  had 
acted  without  jurisdictioni 
in  restoring  the  suit  to  the 
file.  Held,  on  special  ap- 
peal, reversing  the  decision 
of  the  Iiower  Appellate 
Court,  that  the  first  decree 
of  dismissal,  being  a  decree 
which  might  have  been 
made  under  Section  147« 
was  one  to  which  Section 
119  might  be  Krpplied.  That 
the  second  decree  of  dismis-. 
sal  was  one  to  which  Sec- 
tion 148  alone  applied,  con- 
sequently one  subject  only 
to  review  or  to  an  appeal,  and 
the  proceeding  had  in  Octo- 
ber 1867,  being  substan- 
tially an  application  for  re- 
view, was  one  which  the 
Court  had  power  to  grant  26% 

Police  constable  was  tried 
and  convicted  by  the  As- 
sistant Agent  of  Vizaga- 
patam  uxvder  Section  44  of 
Act  XXIV  of  1859,  and 
sentenced  to  fine  and  im- 
prisonment. On  appeal^ 
the  Agent  reversed  the 
conviction  and  sentence  on 
the  ground  that  there  had 
been  irregularity  of  proce- 
dure on  tne  part  of  his  As- 
sistant in  not  recording  evi- 
dence for  the  prosecution, 
and  in  only  taking  down 
the  substance  of  the  prison- 
er's statement,  and  not. 
the  full  statement  as  made. 
Beld,  tbort  the  question  waa 
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^hethei^  tliere  h^  been 
8uch  error  and  iltegnlarity 
on  the  paxt  of  the  Assistant 
Agent  as  to  prejudic^B  the 
accused  and  to  occasion  a 
failure  of  justice.  That  if 
not,  the  order  reversing  the 
conviction  was  rendered 
bad  in  law  by  Sections  426 
and  439  of  the  Criminal 
Procedure  CJode.  That  the 
accused  did  not  appear  to 
have  been  prejudioei 
Consequently,  the  order  of 
the  Appellate  Court  was 
set  aside  and  a  re-hearing 

directed.— (Rulings)- ilv 

To  enter  xxip  findings  on  every 
head  of  charge  is  not  only 
not  illegal  but  the  most 
convenient  course.  ^  Where 
the  acts  constituting  the 
offence  are  founded  on  one 
single  continuous  transac- 
tion, aentence  should  only 
be  passed  for  the  principal 
offence. — (Rulings; xlvli 

See  Act  XVIII  o/1854,  Sec^ 
lion  34.— (Rulings) xxxvii 

Promise  to  Pay. 

In  a  suit  by  the  plaintiff  to 
recover  money  lent  more 
than  three  years  before  suit, 
the  plaintiff  alleged  an  ex- 
press verbal  promise  by  the 
debtor  to  pay  the  amount 
sued  for  made  upon  a  set- 
tlement of  accounts. 

Held,  by  HolLOWAY  and  KiN- 
DEBSLEY,  J.  J.— That  a  ver- 
bal promise  was  not  suffici- 
ent to  prevent  the  applica- 
tion of  the  Act  of  Limita- 
tion. 

Per  KiNDERSLEY,  J.— If  the 
debtor  and  creditor  enter 
into  a  new  contract,  the 
debtor  promising  to  pay  a 
barred  debt,  that  would  seem 
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to  be  a  new  cause  of  action, 
and  it  is  doubtful  whether 
it  was  the  intention  of  the 
Limitation  Act  to  insist 
that  the  new  promise  should 
be  in  writing 61 

Public  Proclamation* 
See  Adjournment. 

Public  Servant. 

See  Penal  Code,  Sec,  177- 
Puncha'yat. 

The  plaintiff  sued  the  defend- 
ant his  wife  and  her  father 
(1st  and  2nd  defendants)  to 
recover  damagesfor  thenon- 
performance  of  a  contract 
whereby     the    defendants 
a^eed  to  deliver    to    the 
plaintiff  a  specified  quanti- 
ty of  grain.    The  plaintiff 
and  the  Ist  defendant  ap- 
peared before  a  punchayat 
composed    of  members  of 
their  caste,  and,  the  1st  de- 
fendant having  refused  to 
live  any  longer  with  the 
plaintiff;    the     punchiyat 
awarded  the  compensation 
claimed,  and  the  defendants 
promised    to    deliver    the 
grain.    It  was  found  that 
the  award  of  the  punch&yat 
was  in  accordance  with  the 
custom  of  the  caste  in  cases 
in  which  the  wife  refused 
to  live  with  the  husband. 
Held,  that  the  plaintiff  was 
enabled  to    maintain  the 
suit. • 

Rate  of  Rent, 
See  Rent. 

Re-Arrest. 

The  Code  of  Civil  Procedure 
expressly  preserves  a  dis- 
tinction between  arrest  and 
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imprisonment,  and  the  im- 
munity from  further  process 
is  only  generated  by  actual 
confinement.  ••.•• »•    84 


Receiver, 

Suit  brought  by  plaintiff,  as 
Receiver    of    the    Tanjore 
Rdjah's  property,  in  April 
18(59,    for    rent  for  Faslis 
1272-73-74-75.    At  the  first 
hearing  it  was  objected  that 
the  suit  was  barred,  as  to 
the  claim  for  Faslis  1272-74, 
by  Sea  1,  CI.  8  of  the  Limi* 
tation  Act.    Against  this  it 
was  urged  that  a  suit  had 
been  pending  for  upwards 
of  two  yearsy  and  that  time 
ought  to  bo  allowed  under 
Sec.  14.    The  suit  in  ques- 
tion was  brought  in  May 
1866  by  one  Surfogi,  who 
had  assumed  the  manage- 
ment of  the  property,  for 
thB  same  cause  of  action 
against  the  present  Ist  de- 
fendant, and  dismissed  in 
November    1868,  because 
the    plaintiff    had    failed 
to  produce  any  evidence. 
Before  November  1868  the 
title  assumed  by   Surfogi 
was  set  aside  by  the  High 
Court,  the  present  plaintiff 
was  appointed  and  applied 
to  the  Court  to  make  him 
a  supplemental  plaintiff,  but 
his  application  was  rejected, 
l/eZa,  (affirming  the  judg- 
ment of   the  Civil  tfudgo 
that  the  claim  was  barred) 
that  it  was  quite  open  to 
the  present  plaintifi  at  his 
election  either  to  affirm  or 
disaffirm  Surfogl's  contract, 
and  that,  having  elected  to 
confirm  it,  he  snould  have 
been  admitted  into  the  for- 
mer suit,  but  that  in  the 
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present  action  he  is  in  this 
dilemma : — Coming  in  as 
successor  to  Surfogi  and 
suing  upon  the  obligation 
created  by  his  contract, 
the  plaintiff  is  barred  by 
rea  judicata.  Coming  in 
paramount  to  him  and  upon 
a  discordant  title,  SurfogCs 
proceedings  were  no  inter- 
ruption of  the  period  of 
limitation,  because  then 
Surfogi  is  not  the  person  • 
under  whom  he  claims. 

As  to  Fasli  1275,  it  was  object- 
ted  that  pattahs  and  mu- 
chalkas  were  not  exchanged 
as  required  by  Act  VIII  of 
1865,  which  came  into  force 
on  1st  January  1866.  Hdd, 
reversing  the  decision  of 
the  Civil  Judge,  that  Act 
VIII  of  1865  was  inappU- 
cable  to  the  case. 

The  general  principle  is  that 
rights  already  a  cquired  shall 
not  be  affected  by  the  retro- 
action of  a  new  law.  Rules 
as  to  Procedure  are  an  ex- 
ception, but  the  question 
here  was  not  one  of  proces- 
sual  but  of  material  law...  122 

The  suit  was  brought  by  the 
plaintiff,  as  Receiver  of  tho 
Tanjore  estate,  to  recover 
from  the  1st  defendant,  a 
farmer,  a  sum  of  money 
alleged  to  be  rent  due  to 
the  Tanjore  estate  under 
a  written  agreement  execut- 
ed in  August  1866  by  the 
1st  defendant  to  the  2nd 
defendant  who  then  claimed 
to  be  owner  of  the  estate. 
The  Judge  of  the  Court  of 
Small  Causeier'  considered 
that  the  subject-matter  of 
the  plaint  did  not  consti- 
tute a  cause  of  action  to 
the  plaintiff,  and  dismissed 
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the  plaint  subject  to  the 
opinion  of  the  £Qgh  Court. 
Held,  that  the    suit  was 
maintainable  by  the  Receiv- 
er to  recover  the  fair  rent 
payable  for   the  ose  and 
occupation  of  the  land  un^ 
der  the  muchalka,  which 
was  good  evidence  of  what 
was  the  fur  amount  of  rent 
The  2Hd  defendant  having 
been  held    to  possess  no 
4itle  to  the  property  could 
not  afterwards  maintain  an 
action  for  the  non-payment 
of  the  rent  of  a  portion  of 
such  property,  due  accord- 
ing to  the  terms  of  the 
muchalka. 
Eeld  also,  that  the  right  of 
suit  did  not  extend  to  re- 
cover anything  as  interest 
ontherentdue .«•—•...  363 

RSCOGNIZANCE. 

Defendants  were  chaxged  with 
tiieft,  and  on  their  appear- 
ance before  tiie  Sub-Ma- 
gistrate on  Ist  May  were 
bouud  over  by  recognizance 
to  appear  from  that  date 
until  the  close  of  the  trial. 
On  the  2nd  May  when  the 
case  was  called  on  defend- 
ants ¥rere  not  present,  but 
they  appeared  on  the  3rd. 
The  Sub-Magistrate  heard 
what  they  had  to  say  and 
directed  the  penalties  on 
the  forfeited  recognisances 
to  be  levied  from  the  de- 
fendants. Held,  that  there 
was  no  ground  for  the  in- 
terference of  the  High 
Court  as  a  Court  of  Revi- 
sion ;  that  there  was  no- 
thing illegal  in  requiring 
defendants  to  execute  such 
a  bond,  and  that  no  notice 
was  necessaiy  before  pro* 
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ceeding  to  enforce  the  pe- 
nalty.— (Rulings)... ...  ...zzzix 

Registration. 

The  plaintiff  brought  a  suit 
upon  a  specially  registered 
bond,  under  Section  53  of 
Act  XX  of  1866,  to  recover 
the  whole  amount  secured 
by  the  bond.    The    bond 
contained  «  stipulation  that 
the  amount  should  be  paid 
by  three  instalments,  and 
that  in  de&ult  of  payment 
of  any  one  instalment  the 
whole  amount  should  be- 
come due  immediatelv.  De- 
&ult  was  made  by  the  ob- 
ligor. 

Held,  that  the  summary  re- 
medy provided  by  Section 
53  of  Act  XX  of  1866  was 
not  avaikblo  to  the  plain- 
tiff to  recover  the  whole 
amount  secured  by  the 
bond.  A  summary  remedy, 
like  that  provided  by  Sec- 
tion 53,  must  be  strictly 
applied 4 

The  plaintiff  sued  the  defend- 
ant to  recover  rent  due 
upon  a  muchalka  executed 
by  the  defendant  The  de- 
fendant admitted  that  he 
occupied  the  land  under 
the  express  contract  con- 
tained in  the  muchalka^ 
The  muchalka  was  a  docu- 
ment the  registration  of 
which  was  compulsory  un- 
der the  Registration  Acts, 
but  was  not  registered. 

Held,  tiiat  the  plaintiff  could 
not  establish  nis  case  with- 
out putting  the  muchalka 
in  evidence,  and  it  was  in- 
admissible, not  having  been 
registered 46 

As  Act  XIX  of  1843  has  been 
repealed  and  the  new  Re<- 

70 
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gistraiion  Act  (VIII  of 
1871)  contains  no  provision 
for  the  priority  of  register- 
ed deeds  over  any  others, 
save  in  the  cases  of  optional 
registration,  the  ordinary 
rule  applies  that  the  prior 
conveyance  must  prevail...  391 

The  registration  of  a  deed  of 
division  of  immovable  pro- 
perty of  the  value  of  more 
than  Ks.  100,  executed  by 
members  of  an  undivided 
Hindu  Family,  is  optional 
under  Clause  2,  Section  17 
of  Act  XX  of  1866,  and  a 
suit  will  not  lie  to  compel 
registration. — (Rulings) ix 

See  ActXVIoflS64i. 

Act  nil  of  1871. 

Registration,  Suit  to  Compel. 

See  Costs. 

Regulation  XXX  of  1802. 

Neither  Regulation  XXX  of 
1802  nor  Madras  Act  VIII 
of  1865  operate  to  make  a 
tenancy,  established  by 
ordinary  pattah  and  mu- 
chalka,  of  a  permanent 
nature  by  attaching  to  it 
the  condition  that  it  should 
be  indeterminable  as  long 
as  the  stipulated  rent  Tv*as 

paid 175 

BegukUion  XXXIV  of  1802. 

See  Interest 400 

RegvZation  VI  of  1816. 

Sec  11. 

See  Valuation  of  Suits  ...  151 

Regulation  III  of  1833.  . 
Bee  Valuation  of  Suits  ...  151 

Release, 

Plaintiff  sued  to  recover  Ru- 
pees 21,650-5-1,  balance 
of  principal  and    interest 
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due.    He    alleged    in   his 
plaint   that,    between  the 
16th    February  and  23rd 
July  1867,  he  paid,  at  the 
request  of  defendant's  fa- 
ther, the  late  G.  F.  Fischer, 
Rupees  25,000  on  account 
of  the  Shivaganga  Zamin- 
d&ri;  that   the    defendant 
having  assumed  the    ma- 
nagement of  the  zamind&ii 
under  an  assignment  from 
his  father,  gave  plaintiff  a    • 
receipt  for  the  said  sum  of 
Rupees  25,000  under  date 
the  7th  August  1867 ;  that 
in  October  and  December 
1867,  defendant  paid  the 
sums  of  Rupees  5,000  and 
Rupees  3,000  respectively, 
in  part  liquidation  of  the 
debt,  but   since  20th  De- 
cember 1867  refused  any  . 
further  payment.    Defend- 
ant answered  that  this  debt 
due  by  the  late  G.  F.  Fis- 
cher had  been  validly  re- 
leased by  the  terms  of  an 
assignment,  dated  29  th  July 
1871;    that    the    receipt 
given  by  defendant  was  a 
mere  acknowledgment    o£ 
the    payment    of   Rupees 
25,000  by  the  plaintiff  to 
the  late  G.  F.  Fischer  and 
imposed  no  obligation  on 
defendant  to  pay  the  said 
amount ;  that  there  was  no 
consideration   for    defend- 
ant's promise  to  pay  Rupees 
25,000 ;  that  when  defend- 
ant executed  the  receipt  he 
was  not  aware  of  the  effect 
of  the  release,  and  that  the 
part  payments  were  made 
under  a  mistaken  idea  of 
liability.    At  the  hearing 
it  wafl  not  disputed  that  a 
release  was  executed,  and 
that  this  claim  was  embor 
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died  and  was  intended  to 
be  embodied  in  that  written 
release,  but  it  was  attempt- 
ed to  set  up  a  contempo- 
raneous oral  agreement, 
leaving  this  claim  as  a  sub- 
sisting demand.  The  Civil 
Judge  dismissed  the  suit, 
holding  that  this  oral  evi- 
dence could  not  be  adduced 
to  contradict  the  written  re- 
lease. Hdd,  on  Regular 
Appeal,  thattheCivil  Judge 
was  right.  The  principle 
is — Is  the  matter  of  the  con- 
temporaneous oral  agree- 
ment so  outside  the  scope 
of  the  written  one  that  they 
can  logically  subsist  to- 
gether, so  that  the  oral 
shall  neither  contradict  nor 
modify  the  written  ? 

In  the  present  case,  to  set  up 
an  oral  agreement  that  the 
sum  released  should,  in 
fact,  be  paid,  is  to  deal  with 
an  object  already  embodied 
in  the  written  agreement 
in  a  manner  antagonistic  to 
its  provisions.  It  is  not 
only  to  vary  what  the  words 
do  mean,  but  what  they 
were  intended  to  mean. 
The  subsequent  receipt  for 
the  money  did  not  create 
a  debt,  for  the  release  had 
already  extinguished  it  ••.  393 

Rent. 

Before  a  dispute  regarding 
the  rate  of  rent  can  be  de- 
cided in  a  suit  brought 
under  Section  9  of  Act  VIII 
of  1865,  merely  on  the 
ground  of  what  appears  to 
be  just,  the  Court  must 
consider  the  reasonableness 
of  the  rate  according  to 
local  usage,  and,  when  such 
usage  is  not  ascertainable. 


a 


« 


it 
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according  to  the  rates  for 
neighbouring  lands  of  simi- 
lar description  and  quality.  204» 

The  provision  in  Madras  Act 
VIII  of  1865,  Section  11, 
Rule  3, — ''and  when  such 
"  usage  is  not  clearly  ascer- 
"  tainable,  then  according  to 
"  the  rates   established  or 

{)aid     for     neighbouring 
and  of  similar  description 
and  quality,"  does  not  ad- 
mit of  rates  of  rent  being 
determined  on  an  average 
of  varying  rates  paid  for 
neighbouring  lands  ;  but  it 
does  not  require,  for  deter- 
mination of  the  proper  rate 
of  rent  for  particular  lands, 
the  existence    of   a  fixed 
general    rate    of  rent   for 
neighbouring  lands  of  simi- 
lar description  and  quality. 
The  words  "  according  ta 
the    rates    established    or 
paid"   import  clearly    the 
power  to  determine  the  rate 
of  rent  in  accordance  with 
either  the  general  rate  at 
which  neighbouring  lands 
of  a  similar  kind  are  let,  or, 
where   the  rents   of  such 
lands    vary,    the    rate    at 
which   rents  had  for  any 
time  been  actually  paid  by 
some  of  the  tenants  of  such 

lands 239 

The  suit  was  brought  by  the 
plaintiff,  as  Receiver  of  the 
Tanjore  estate,  to  recover 
from  the  1st  defendant,  a 
farmer,  a  sum  of  money 
alleged  to  be  rent  due  to 
the  Tanjore  estate  und^  a 
written  agreement  executed 
in  August  1866  by  the  1st 
defendant  to  the  2nd  de- 
fendant who  then  claimed 
to  be  owner  of  the  estate. 
The  Judge  of  the  Court  of 
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Small    Causes    considered 
that  the  subject-matter  of 
the  plaint  did  not  constitute 
a  cause  of  action  to  the  pkkii^ 
tiff,and  dimussed  the  plaint 
subject  to  the  opinion  of 
«f  the  High  Couri    Hddr 
that  the  suit  was  maintain* 
able  by  the  Receiver  to  re- 
cover  the  fair  rent  payable 
for  the  use  and  occupation 
of  tiie  land  under  the  mu- 
chiJka,  which  was  good  evi- 
dence of  what  waa  the  £iir 
amount  of  rent.    The  2nd 
defendant  having  been  held 
to  possess  no  title  to  the 
property  could  not   after- 
wards   maintain    an    ac- 
tion for  the  non-payment 
of  the  rent  of  a  portion  of 
such  property,  due  accord- 
ing to  the  terms  of   the 
muchaJka.    Hdd  also,  that 
the  right  of  suit  did  not  ex- 
tend to-  recover  anything 
as  interest  on  the  rent  due.  363 

Rent  Act. 
See  Act  Till  of  1865,— (Madras.) 
Tenancy. 

Renunciation. 

It  is  not  law  that  every  rieht 
may  be  renounced.  The 
general  rule  ia  power  of  re- 
nunciation, but  there  are 
two  marked  classes  of  ex- 
ceptions. There  cau  be  no* 
renunciation  of  righta  and 
consequent  destruction  of  re- 
lative duties  prescribed  bjr 
an  abs(^ute  law  :  nor  ci 
things  inherent  in  manaa 
man.  A  man  may  renounce 
a  concrete  rights  but  not 
one  resulting  from  a  natural 
condition ••,..  146 

8emMe,  a  Eamavan  cannot 
part,  by  contract,  so  as  to 
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be  unable  to  resume  them, 
with  the  privileges  and 
duties  which  attach  to  hia 

position  as  Elarnavan 145 

See  Kaknavan. 

Re-Sale. 

Petitioner  boughtatCourt  sale 
certain  property  which  had 
been  attached  in  O.  S.  No. 
30  of  1860  on  the  file  of  the 
District     Munsifs     Court. 
Before,,  however,   the  sale 
certificate  waaissoedtohim, 
the  plaintiflf  inO.  S.  No.  79  of 
I860  presented  a  petition 
praying  fen:  a  re-sale  of  the 
property  on    the    ground 
that  it  nad  been  sold  at  an 
undervalue.    On  this    pe- 
tition the  Munsif  cancelled 
the  former  sale  and  ordered 
are-sale.  Before  this  re-sale 
took  place  the  property  was 
sc^d  in  execution  of  the  de*- 
cree  in  Suit  No.  3  of  186& 
on  the  file  of  the  Civil  Court 
and  purchased  by  the  plain* 
tiff  in  that    suit.    There- 
upon Petitioner  applied  to 
the  Munsif  to  re-sell  the 
property  in  satisfaction  of 
nis  claim.    The  Munsif  re- 
fused  to  do  so    and  the 
Civil  Judge,  upon  appeal, 
confirmed     the     Munsif^ 
order.    Held,    on    Special 
Appeal,  that  the  MunsiTa 
first  order,  annulling  the 
sale,  was  a  nullity,  and  the 
subsequent  attachment  and 
sale  under  the  decree  in  O. 
S.  No.  3  of  1866  inopera- 
tive against  the  property. 
That  consequently,  the  ap- 
pellant was  entitled  to  have 
these  proceedings  set  aside 
and  the  validity  of  his  sale 
upheld,  if  the  respondent's 

I     objection  that  the  orders 
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were  not  open  to  question 
in  the  Hi^h  Court  should 
not  prevaO.  Upon  the  lat- 
ter point  Held,  that  no 
right  of  appeal  existed,  but 
that,  therefore,  the  Civil 
Court  had  no  jurisdiction 
to  entertain  the  appeal  to 
that  Court,  and,  giving  ef- 
fect to  the  petition  of 
Special  Appeal  as  a  peti- 
tion under  Section  35  of 
Act  XXIII  of  1861,  that 
the  orders  of  the  lower 
Courts  should  be  annulled 
and  the  Petitioner  declared 
entitled  to  an  order  and 
certificate  perfecting  his 
title 360 

Besuhption. 
See  Lease 245 

Review. 
See  Civil  Paocedurb  Code* 

Right  of  Suit. 

The  plaintiff  sued  the  defend- 
ant his  wife  and  her  fa- 
ther (Ist  and  2nd  defend- 
ants) to  recover  damages 
for  the  non-performance  of 
a  contract  whereby  the  de- 
fendants agreed  to  deliver 
to  the  plaintiff  a  specified 
quantity  of  grain. 

The  plaintiff  and  the  1st  de- 
fendant appeared  before 
a  punch&yat  composed  of 
members  of  their  caste,  and, 
the  1st  defendant  having 
refused  to  live  any  longer 
with  the  plaintiff,  the  pun- 
ch&yat  awarded  the  con>- 
pensation  claimed,  and  the 
defendants  promised  to  de- 
liver the  grain.  It  was 
found  that  the  award  of  the 
punch&yat  was  in  accord- 


ance  with  the  custom  of 
the  caste  in  cases  in  which 
the  wife  refused  to  live 
with  the  husband. 
Held,  that  the  plaintiff  was 
enabled  to  maintain  the 
suit 40 

See  JoBiSDicnoN 4»49 

Right  of  use  of  growing  trees.. 

A  document  creating  and 
transferring  a  right  of  use 
of  growing  trees  for  a  term 
of  years  is  a  document 
which  purports  to  create  or 
transfer  an  interest  in  im- 
moveable property  within 
the  meaning  of  Section  13 
of  the  Registration  Act  of 
1864;  and  therefore  such 
document,  if  not  registered, 
is  inadmissible  in  evidence.    71 

Rmht  to  recover. 

See  Sale. 

Sale. 

The  plaintiff  sued  to  establish 
his  right  to  and  to  recover 
certain  lands  in  the  posses- 
sion of  which  he  had  been 
obstructed  by  the  defend- 
ants. The  plaintiff  pur« 
chased  the  lands  at  a  sale 
held  in  execution  of  a  de- 
cree obtained  against  the 
1  st  and  2nd  defendants  in 
the  Court  of  the  District 
Munsif  of  Tripassore.  The 
sale  was  directed  by  the 
District  Munsif  of  Tripas- 
f^ore.  Between  the  date  of 
the  decree  and  the  sale  the 
village  in  which  the  lands 
were  situated  was  trans- 
ferred from  the  jurisdiction 
of  the  District  Munsif  of 
Tripassore  to  the  District 
Munsif  of  Conjeveram. 

Heldf  that  the  sale  was  a 
nullity   and    conferred  no 
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title  upon  the  plaintiflf: 
but  that  the  plaintiff  was 
entitled  to  recover  from  the 
1st  and  2nd  defendants  the 
amount  of  the  purchase 
money  paid  by  him 68 

The  plaintiff  sued  to. recover 
certain  land  which  had 
been  h3'pothecated  to  him 
in  1843,  and  subsequently 
sold  to  him  in  1868,  while 
under  attachment  in  exe- 
cution of  a  decree  in  a  suit 
brought  by  the  plaintiff  to 
establish  his  hypotheca- 
tory  claim.  The  3rd  de- 
fendant claimed  under  a 
mortgage  prior  in  date  to 
the  hypothecation  to  the 
plaintiff,  and  under  a  sale 
prior  in  date  to  the  sale  to 
the  plaintiff,  made  to  the 
3rd  defendant  whilst  the 
land  was  under  attachment 
in  execution  of  the  decree 
to  the  plaintiff. 

Held,  that  the  sale  to  the  3rd 
defendant,  which  was  made 
not  under  any  agreement 
with  the  plaintiff  for  the 
satisfaction  of  the  decree 
through  the  Court,  was  in- 
valid by  reason  of  Section 
240  of  the  Civil  Procedure 
Code ;  but  that  the  aliena- 

-  tion  to  the  plaintiff,  the 
decree  holder,  during  the 
attachment  to  satisfy  the 
decree,  which  was  duly 
sanctioned  by  the  approval 
of  the  Court  which  issued 
the  process  of  attachment, 
was  valid 65 

See  Re-sale. 

Sale  Certificate. 

Sale  Certificates  under  See. 
259  of  the  Civil  Procedure 
Code  are  instruments  de- 
claring an  interest  in  pro* 


perty,  and  if  the  value  of 
the  interest,  so  declared,  be 
one  hundred  Rupees  or  up- 
wards, the  registration  of 
these  instruments  is  com- 
pulsory tmder  Sec.  17  of 
Act  VIII  of  1871.— (Rul- 
ings)     xl 

Sanciion  to  Prosecute. 

See  Criminal  Procedure 
Code,  Sees,  169  &  170. 

Schedule. 

A  Schedule  appended  to  a 
deed  of  sale  does  not  re- 
quire to  be  stamped  under 
the  provisions  of  Act  XVIII 
ofl869.— (RuUngs) xxxvi 

Sentence. 

The  prisoner  was  convicted 
of  an  offence  punishable 
under  Section  307  of  the 
Penal  Code.  In  addition  to 
the  sentence  passed  upon 
him  under  that  Section,  the 
Session  Judge  directed, 
under  Section  280  of  the 
Code  of  Criminal  Proce- 
dure, that,  at  the  expira- 
tion of  the  term  of  impri- 
sonment imposed,  the  pri- 
soner do  execute  a  formal 
engagement  in  a  sum  of 
Rupees  100  for  keeping  the 
peace  towards  the  prosecu- 
tor for  a  period  of  one  year, 
and  in  default  to  undergo 
simple  imprisonment  for 
that  period. 

The  High  Court  set  aside  so 
much  of  the  sentence  as  di- 
rected the  imprisonment  of 
the  prisoner  in  default  of 
entering  into  the  required 
engagement 25 

Sec  Appeal 349 

Jurisdiction ii 
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Session  Judge. 
See  Jurisdiction. 

Settlement  op  Accounts. 

To  render  an  arrangement, 
come  to  orally  for  the  pay- 
ment of  the  balance  of  an  an- 
tecedent debt  on  a  settle- 
ment of  accounts,  available 
in  support  of  a  suit  brought 
after  tne  expiration  of  the 
period  of  limitation  appli- 
cable to  such  debt,  it  must 
be  clearly  shown  to  have 
amountea  to  a  new  valid 
contract  to  pay  the  balance, 
which  extinguished  the 
original  cause  of  action 197 

Sister's  Son. 

According  to  the  Hindu  Law 
of  succession  in  force  in 
the  Madras  Presidency,  a 
sister's  son  is  in  the  line  of 
heirs. 

Semble,  he  isaBandhu 278 

Slauohter-House. 

See  Madras  Act  X  of  1865, 
Sec.  108— (Rulings) xviii 

Small  Causes  Court. 

The  plaintiffs  sued  the  defend- 
ants in  the  Small  Cause 
Court  to  recover  the  value 
of  certain  nets,  the  proper- 
ty of  the  plaintilfe,  of  which 
the  defendants  had  taken 
wrongful  possession,  and 
damages  for  the  loss  sus- 
tained by  the  plaintiflfe  in 
that  they  were  unable  to 
carry  on  their  business  as 
fishermen  by  reason  of  the 
detention  of  their  nets  by 
the  defendants. 

Seldy  that  the  Small  Cause 
Court  had  jurisdiction  to 
entertain  the  suit..... 34 


Page. 

A  Court  which  cannot  attach 
primarily  in  execution  of 
its  decree,  cannot  attach  in 
anticipation  of  it.  •  •• 91 

An  action  lies  in  a  Small 
Cause  Court  for  the  reco- 
very of  costs  incurred  by 
the  plaintiff  in  a  suit  to 
compel  registration  of  a 
document.  192 

See  Act  VII  of  1870,  Scfee- 

duLe  l.Art,  VIL xxiv 

Cantonment  Court 83 

Small  Causes  Court  Judge. 

See  Criminal  Progbbure 
Code,  Sec.  171. 

Soldier. 

An  European  Soldier,  doing  * 
duty  as  an  Army  School- 
master, not  being  liable  to 
a  Court  of  Bequests,  is  not 
exempted  from  liability  to 
a  Cantonment  Court  of 
Small  Causes. 

The  fact  of  being  a  Soldier  is 
no  bar  to  an  action  and  is 
not  the  basis  of  a  valid  plea 
to  the  jurisdiction 83 

Special  Registration. 
See  Construction 351 

Specific  Performance. 

Parties  seeking  specific  per- 
formance of  a  contract 
should  come  to  the  Court 
for  relief  within  a  reasona- 
ble time 75 


Stamp. 

The  effect  of  the  first  and 
fourth  clauses  of  Sec.  2  of 
the  Indian  Registration  Act 
of  1871,  read  with  the  pro- 
vision in  the  first  Schedule 
as  to  the  extent  of  the  re- 
peal of  Act  VII  of  1870,  is 
to  keep  in  force  all  tho 


S30 


INDEX  TO  THE  PRIKaPAL  MATTERS. 


Page. 

provisions  of  Act  XX  of 
1866  relating  to  the  proce- 
dure for  the  recovery  in  a 
summary  way  of  the  amount 
of  an  obligation  upon 
agreements  recorded  under 
Sec.  52  of  that  Act,  before 
the  Ist  day  of  July  1871. 
Consequently  the  Stamp 
duty  leviable  on  a  petition 
presented  in  August  ISTl, 
under  Sea  53  of  that  Act, 
praying  for  a  decree  on  a 
specialTy  registered  bond, 
dated  July  1869,  is  one- 
fourth  the  value  prescribed 
for  a  plaint  in  sucn  a  suit. . .  351 

Notes  of  judgment  furnished 
to  parties  under  the  Rules 
of  Practice  for  the  guidance 
of  Small  Causes  Courts  are 
copies  of  decrees  and  require 
a  stamp  under  Article  VII, 
Schedule  I  of  Act  VII  of 
1870.— (Rulings) xxiv 

A  schedule  appended  to  a 
deed  of  sale  does  not  re- 
quire to  be  stamped  under 
the  provisions  of  Act XVIII 
of  18G9. — (Rulings) xxxvi 

Stamp  Duty. 

Intention  to  evade  payment  of 
Stamp  duty  is  not  an  essen-  , 
tial  ingredient  in  the  offence 
described  by  Section  29  of 
Act  XVIII  of  1869.  Rdd, 
that  the  donor  under  a 
deed  insufficiently  stamped 
was  properly  convicted,  but 
that  the  donee  had  com- 
mitted no  offence  under 
the  Section. — (Rulings) v 

Stillicidium. 

See  Nuisance, 

Measure  of  Damages. 

Steidhakam. 
See  Zaminda'ri' ,.  310 


Succession. 
See  Impartible  Property. 
Hindu  Law. 
Widow. 

Suit. 

Suit  brought  to  recover  the 
amount  to  which  plaintiff 
was  entitled  under  a  decree 
passed  in  favor  of  himself 
and  defendant  as  co-plain- 
tiffs in  a  former  suit  It 
appeared  that  defendant 
purchased  the  property  sold 
in  execution  of  tne  decree 
and  that  the  price  forwhich 
the  sale  took  place  was 
sufficient  to  satisfy  the  de- 
cree. Instead  of  paying 
the  purchase  money  into 
Court,  defendant^  with  the 
knowledge  and  assent  of 
plaintiff,  retained  the 
whole  sum  upon  the  under- 
standing that  he  should 
give  the  Ck)urt  a  receipt  for 
himself  and  on  behalf  of 
plaintiff,  and  afterwards 
pay  to  plaintiff  bis  portion 
of  the  amount  decreed.  Ac- 
cordingly defendant  presen- 
ted a  petition  to  that  effect 
and  obtained  a  certificate 
confirming  the  sale.  De- 
fendant having  failed  to 
pay  plaintiff  his  portion, 
the  present  suit  was 
brought.  Upon  these  facts, 
it  was  Hdd,  in  Special 
Appeal,  that  the  decree 
was  satisfied  by  sale  of  the 
judgment-debtor's  proper- 
ty and  that  the  execution 
1)roceedings  were  complete- 
y  at  an  end,  the  defend- 
ant having  been,  by  the 
assent  of  the  plaintiff,  made 
his  agent  for  the  acknow* 
ledgment  of  the  satisfac- 
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tion  of  the  decree.  No  sub- 
sequent application  under 
the  decree  could  have  been 
entertained  by  the  Court 
which  executed  it.  There- 
fore plaintiff's  claim  was 
not  a  matter  determinable 
under  Sec.  11  of  Act  XXIII 
of  1861 304 

Suits  for  a  declaration  of  title 
to  a  divided  share  of  ances- 
tral property.    The  ground 
alleged    in    each  case  for 
seeking  the  declaration  was 
that  the  representatives  of         1 
the  brothers  of  the  plain- 
tiff's father  had  refused  to 
be  parties  to  the  register- 
ing   of   the    property    in 
plaintiff's  name  and    had 
executed  a  deed  of  sale  of 
it  to  a  third   party    (3rd 
defendant)  and  registered 
him  as  the  purchaser.   The 
Court  of  First  Instance,  in 
each  case,  decreed  for  the 
plaintiff.    The     Appellate 
Court,  following  the  case 
reported  at  2  M.  H.  C.  R 
333,  dismissed  the  suits  on 
theground  that  the  plaintiffs 
were  not  in  a  position  to 
maintain  them.    On  Special 
Appeal  Held,  that  the  suits 
should  be  remanded  for  a 
declaration  of  the    plain- 
tiffs' title,    if   established. 
The  principle  upon  which 
the  decision  reported  at  2 
M.  H.  C.  R.  383  proceeds, 
is    inapplicable   to     suits 
under  Sec.  15  of  the  Civil 
Procedure  Code. 

To  maintain  a  suit  for  a  de- 
claration of  title,  some  ad- 
verse act  intended  and  cal- 
culated to  be  prejudicial  to 
the  title  which  the  plain- 
tiff seeks  a  declaration  of, 
must  appear  to  have  been 
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done  by  the  defendant. 
The  mere  denial  of  the  title, 
or  doing  an  act  which  causes 
annoyance  but  cannot  im- 
peril the  plaintiff's  title, 
nor  have  any  serious  effect 
on  the  quiet  enjoyment  of 
hisproprietary  right,  is  not 
sufficient  to  support  such  a 

suit 307 

See  Act  XXIII  of  1861,  Sec. 
11. 

Summons. 

See  Penal  Code,  Sec.  174. .  .xxix 

Tahsiij)a'b. 

A  Sub-Magistrate  convicted 
certain  persons,  under  Sec. 
174  of  the  Penal  Code,  of 
disobedience  to  summon- 
ses issued  by  him  as  Tahsil- 
d£r.  Held;  that  the  con- 
victions, under  the  first 
part  of  Sec.  174,  were  sus- 
tainable. Madms  Act  III 
of  1869  gives  a  Tahsilddr 
power  to  issue  summonses. 
(Rulings) xliv 

Tanks,  bursting  of. 

Suit  for  damages  sustained 
by  plaintiffs  by  reason  of 
injuries  caused  to  a  line  of 
Railway,  the  property  of 
plaintiffs,  by  the  bursting 
of  defendant's  tenks.  Neg- 
ligence on  the  part  of  the 
defendant  was  not  alleged 
in  the  plaint.  Upon  the 
findings. — (1,)  That  the 
tanks  were  existent  before 
living  memory.  (2.)  That 
they  were  breached  by  an 
extraordinary  flood.  (3.) 
That  they  were  tanks  con- 
structed  in  the  ordinary 
manner  with  escapements 
sufficient  for  all  ordinary 
floods  and  such  as  are  uni- 
versally employed.  (4.) 
That  they  were  absolutely 
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necessary  to  human  exist- 
ence, so  far  as  it  depends 
upon  agriculture.  (5.)  That 
the  Railway  was  construct- 
ed with  a  full  knowledge 
of  their  existence. — Held, 
that  the  suit  was  rightly 
dismissed 180 

Rylanda  v.  Fletcher  (L.  R.  3 
H.  L.  330)  discussed 180 

Tarwa'd. 

See  Malabar  Law. 

Taverai. 

In  Malabar  the  word  "  tave- 
rai" has  several  distinct 
meanings.  In  the  families 
of  the  princes  all  the  houses 
have  separate  property  and 
the  senior  in  age  of  all  the 
houses  succeeds  to  the 
Royalty  with  the  property 
specially  devoted  to  it: 
This  mode  of  succession 
may  be  regarded  as  rather 
due  to  public  than  to  private 
law.  Private  families  have 
sometimes  adopted  the 
same  customs,  but  there  is 
the  strongest  presumption 
against  the  truth  of  this  in 
the  case  of  a  private  fami- 
ly* Families  becoming 
very  numerous  have  often 
split  into  various  branches ; 
in  the  language  of  the  peo- 
ple '  there  is  community  of 
purity  and  impurity  be- 
tween them,  but  no  com- 
munity of  property.*  In 
the  only  sense  of  the  word 
with  which  Courts  of  Jus- 
tice are  concerned,  people 
so  related  are  not  of  the 
same  tarwad.  Where  there 
are  several  houses  bearing 
the  same  original  tarwdd 
name,  but  with  an  addition, 
and  there  is  no   evidence 
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of  the  passing  of  a  member 
of  one  house  to  another; 
there  is  the  strongest 
ground  for  concluding  that 
this  separation  has  taken 
place 411 

See  Malabar  Law. 401 

Tenancy. 

Ejectment  by  landlord  against 
tenant.     It  appeared  that 
the  land  in  dispute  was  the 
property  of  a  muttum   of 
which  the  plaintiff  was  the 
trustee  :  and  bad  been  let 
to  the  defendant's  father 
under  a  muchalka  (Exhibit 
A)  dated  14th  August  1837, 
entered  into  with  the  Col- 
lector, the  manager  of  the 
property  on  benalf  of  the 
Government.    The  tenancy 
continued  to  be  regulated 
by    this    agreement   until 
plaintiff,  in  1867,  demand- 
ed an  increased  rent,  which 
the  defendant  refused    to 
agree  to  pay.    Upon  that 
demand  and    refusal,    the 
plaintiff,  at  the  end  of  the 
fasli,  and  without  tender- 
ing a  patta  for  another  fasli 
stipulatingfor  the  increased 
rent,  brought  his  suit  to 
eject.    The  defendant  (ap- 
pellant) contended  that  the 
right  to  put  an  end  to  his 
tenancy  was  conditional  up- 
on his  failure  to  pay  the 
rent  fixed   by  the   agree- 
ment.  HeJdy  by  Sck>tland, 
C  J.^  upon  the  construction 
of  the  muchalka,  that  ihe 
plaintiff  possessed  the  ab- 
solute right  to  put  an  end 
to  the  tenancy  at  the  end 
of  a  fasli,  unless  the  condi- 
tion relied  upon  by  the  ap- 
pellant was,  by  force  of  es- 
tablished   general    custom 
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(which  had  not  been  alleged), 
or  positive  law,  made  a  part 
of  the  contract  of  tenancy. 
That  neither  the  Rent  Re- 
covery Act  nor  the  Regula- 
tions operated  to  extend  a 
tenancy  beyond  the  period 
of  its  duration  secured  by 
the  express  or  implied 
terms  of  the  contract  cre- 
ating it.  That,  therefore, 
the  plaintiff  had  a  right  ta 
eject  the  defendant  at  the 
end  of  a  faali. 
By  HoLLOWAY,  J. — That  whe- 
ther the  express  contract 
was  binding  on  the  pagoda 
or  not,  it  gave  no  right  to 
hold  permanently,  and  that 
there  is  nothing  in  any  ex- 
isting written  law  to  render 
a  tenancy  once  created 
only  modifiable  by  a  re- 
vision of  rent,  but  not  ter- 
minable at  the  will  of  the 
lessor  exercised  in  accord- 
ance with  his  obligations...  164 

The  judgment  in  the  case  of 
Venkataramanier  v.  An- 
anda  Cketty  (5  M.  H.  C. 
122)  has  gone  too  far  in 
laying  down  the  rule  as  to 
a  pattahd&r's  right  of  occu- 
pation   164 

Suit  to  recover  the  proprie- 
tary right  in  a  village  be- 
longing to  plaintiff's  mut- 
tah,  which  was  let  to  de- 
fendant's father  under  a 
pattah  and  muchalka,  and 
which,  on  the  death  of  her 
father,  and  since,  the  de- 
fendant refused  to  surren- 
der upon  the  grounds, — (1) 
that  the  right  had  been 
leased  permanently,  sub- 
ject to  the  regular  payment 
of  the  stipulated  rent,  which 
condition  had  been  strictly 
fulfilled ;  (2)  that  her  fa- 
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ther  had  expended  large 
sums  in  making  substan- 
tial permanent  improve- 
ments in  the  village  ;  and 
(3)  that  he  had  by  gift 
transferred  the  tenancy  to 
her.  Held,  that  on  the 
true  construction  *of  the 
terms  of  the  pattah  and 
muchalka  only  a  tenancy 
from     fasli    to    fasli    was 

created 175» 

Neither  Regulation  XXX  of 
1802  nor  Madras  Act  VIII 
of  1865  operate  to  make  a 
tenancy,  established  by  or- 
dinarv  pattah  and  muchal- 
ka, 01  a  permanent  nature 
by  attaching  to  it  the  con- 
dition that  it  should  be  in- 
determinable as  long  as  the 
stipulated  rent  was  paid...  175^ 

Toddy. 

The  High  Court  in  their  Pro- 
ceedings, dated  the  21st 
October  1870,  did  not  in- 
tend to  define  toddy  as  a 
matter  of  law. — (Rulings). . .    xi 

Town. 

See  AdXXIV of  l8od  (Police 
Act)  Sec  48. — (Rulings),  xxxiv 

Trespass. 

Suit  to  recover  damages  from 
defendant,  Deputy  Ma- 
gistrate of  the  zillah  of 
Trichinopoly,  for  a  trespass 
alleged  to  have  been  com- 
mitted in  execution  of  aa 
order  made  by  him  under 
Section  311  of  the  Crimi- 
nal Procedure  Code,  direct- 
ing the  demolition  of  the 
plaintifi^s  house  as  being  a 
nuisance  to  a  public  tho- 
roughfare. Defendant  de- 
nied his  liability,  alleging 
in  justification  of  his  order 
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that  be  believed  the  house 
to  be  obstructive  to  public 
comfort  and  proceeded  in 
accordance  with  Sections 
308,  810,  and  311  of  the 
Criminal  Procedure  Code, 
and  that  having  acted  in 
good  faith  in  discharge  of 
his  duties  as  a  Magistrate, 
he  was  protected  by  Act 
XVIII  of  1850.  The  issues 
settled  were  (1)  whether 
the  house  was-  an  obstruc- 
tion and  nuisance  within 
Section  308  of  the  Criminal 
Procedure  Code :  (2)  whe- 
ther the  defendant  acted  in 
good  faith  in  the  discbarge 
of  his  public  duty  in  order- 
ingtheremovalof  thehouse : 
(3)  whether  the  jdaintiff 
was  entitled  to  the  amount 
of  damages  claimed.  The 
Civil  Judge  held,  upon  the 
1st  issue,  that  the  defaid- 
ant  had  no  jurisdiction  to 
order  the  renwval  of  the 
house :  upon  the  2nd  issue, 
that  defendant  had  not  act- 
ed with  due  care  and  atten- 
tion, but  from  feelings  of 
personal  animosity  towards 
plaintiff,  and  was,  therefore, 
not  protected  by  Act  X  VIII 
of  1850.  Upon  the  3rd 
issue,  he  assessed  the  da- 
mages at  Rupees  500.  The 
defendant  appealed  relying 
mainly  upon  the  objection 
that  no  acti(»i  lay  against 
him  inasmuch  as^  first,  it 
had  not  been  shown  that 
he  acted  without  jurisdic- 
tion in  making  the  order 
complained  of;  and  se- 
ecmdly,  that  even  if  he  had 
acted  without  jurisdiction, 
he  acted  believing  at  the 
time  in  good  fistith  that  he 
bad  jurudictioiiy  and  was^ 
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therefore,  entitled  to  the 
protection  given  by  Act 
XVIII  of  1850.  jBrrfd,upon 
the  first  point,  that  an  en- 
tire absence  of  jurisdiction 
to  make  the  order  had  been 
shown.  Upon  the  second 
point,  that  the  facts  of  the 
case  furnished  no  reason- 
able or  probable  ground  for 
belief  in  the  existence  of 
jurisdiction  by  a  magis- 
trate of  ordinary  qualifica- 
tions: that  the  defendant 
must,  therefore,  be  held  not 
to  have  entertained  that 
belief  in  good  faith,  unless 
the  provisions  of  the  Cri- 
minal Procedure  Code,  un- 
der which  he  acted,  admits 
of  the  view  that  he  might, 
not  unreasonably,  think 
that  it  was  probably  in- 
tended to  apply  to  such  an 
annoyance  as  that  com- 
plained of.  That,  however, 
these  provisions  were  open 
to  such  a  misunderstand- 
ing and  misapplication  by 
a  magistrate  of  ordinary 
qualifications)  and  conse- 
quently that  the  suit  should 
be  dismissed 423 

Trustee. 
See  Zaminda'ri'. 
Unappropriated  Payment. 

An  unappropriated  payment 
is  to  be  applied  to  the  ear- 
liest delA;,  although  the 
debt  is  barred  by  the  Act 
of  Limitation,  where  the 
facts  do  not  raise  any  ques- 
tion which  might  affect 
such  priority 32 

Payments  unapplied  by  either 
the  debtor,  or  the  creditor, 
should  be  appropriated  to 
the  earlier  items  making 
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up  the  debt  due.  This  rule 
is  not  impaired  by  the  de- 
cisions in  the  cases  of  Mills 
V.  Fowkea  (5  Bing.  N.  C. 
455)  and  Noah  v.  Bodga(yti 
(6  DeG.  M.  &  G.  474) 197 

Vaki'l. 

Petitioner,    a    decree-holder, 
attached    the    defendant's 
property  in  execution.  Sub- 
seqnen^y    to  the    attach- 
ment petitioner's  Yakll  pre- 
sented a  razinima  petition 
to  the  Court  on  behalf  of 
his  client,  praying  that  the 
attachment  might  be  re- 
moved and  execution  stay- 
ed.   An  order  was    made 
granting  the  petition  and 
allowing  the  decree  amount 
to  be  paid  by  instalments. 
Some  months   afterwards, 
the     petitioner,    charging 
that  the  Vakil  had  present- 
ed the  former  petition  frau- 
dulently and  without  au- 
thority, applied    to    have 
his  decree  executed.    The 
Civil  Judge  refused  to  alter 
the    former    order,  or   to 
notice    petitioner's  allega- 
tions against  his  Vakil.  On 
appeal,    the    High    Court 
directed  the  Judge  to  in- 
vestigate these  allegations. 
The  Civil  Judge  found  that 
the  Vakil  was  authorized 
to    present  the     petition 
and  that   his   conduct  was 
not  fraudulent.  Held,  that 
such  a  petition  as  that  pre- 
sented oy  the  Vakil,  even 
if  within  the  scope  of  his 
duty,  should  not  be  per- 
mitted to  alter  the  terms 
of  a  final  decree. 

The  greatest  caution  should 
be  exercised  by  the  Courts 
before  acting  upon  state- 
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ments  out  of  the  ordinary 
scope  of  the  Vakil's  autho- 
rity in  the  particular  mat- 
ter for  which  he  was  em- 
ployed   127 

Suit  by  a  Vakil  for  fees.  The 
defendants  retained  the 
plaintiff  as  their  Pleader  in 
Original  Suit  No.  2  of  1863, 
on  the  file  of  the  Civil 
Court  of  Cuddapah,  and  ex- 
ecuted a  vakalatn&ma  to 
him  in  July  1863,  but  no 
special  agreement  regarding 
fees  was  made.  The  plain- 
tiff conducted  that  suit  for 
the  defendants  as  their 
Vakil  until  decree,  which 
was  made  in  September 
1864.  The  present  suit  was 
instituted  inDecemberl866. 
Held,  reversing  the  decree 
of  the  Lower  Appellate 
Court,  that  as  there  was  no 
special  agreement,  the  plain- 
tiff's right  of  suit  did  not 
arise  until  he  had  complete- 
ly discharged  his  duty  in 
the  conduct  of  the  suit, 
which  he  had  done  in  1864. 
Consequently,  the  present 
suit  having  been  brought 
within  three  years  from  that 

date,  was  not  barred 265 

Valuation  of  Suits. 

The  valuation  of  the  matters 
of  litigation  for  the  purpose 
of  determining  the  jurisdic- 
tion ofMunsiisis  to  be  made 
in  the  mode  prescribed  by 
Section  11,  Regulation  VI 
of  1816  and  Regulation  III 
of  1833  and  not  in  that 
prescribed  in  the  Stamp 
Acts 151 

Warrant. 

The  issue  of  a  warrant  under 
Section  316  of  the  Code  of 
Criminal  Procedure  is  per- 
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missible  for  every  breach 
of  an  order  of  maintenance 
made  under  that  section, 
but  there  seems  no  ground 
for  saying  that  a  defendant 
can  get  out  of  his  liability 
for  any  payment  by  the 
failure  to  issue  a  warrant 
forthelevy  of  that  payment. 
The  result  of  issuing  it  for 
an  aggregate  of  payments 
is  that  one  month's  impri- 
sonment would  alone  be 
awardable  in  default. — (Rul- 
ings)  xxiii 

Form  of  warrant  of  imprison- 
ment on  £Eiilure  to  pay 
maintenance  amended — 
(Rulings) 

Widow. 

The  canon  of  the  EUndu  Law 
of  Southern  India,  in  regard 
to  the  succession  of  widows, 
is  "  that  a  wedded  wife, 
being  chaste,  takes  the  whole 
estate  of  a  man,  who,  being 
separated  from  his  co-heirs 
and  not  subsequently  re- 
united with  them,  dies  leav- 
ing no  male  issue."  The 
limit  of  the  "  co-heirs"  must 
be  held  to  include  undivid- 
ed collateral  relations,  who 
are  descendants  in  the  male 
line  of  one  who  was  a  co- 
parcener with  an  ancestor 
of  the  last  possessor. 

Collateral  kinsmen  answering 
the  above  description  have 
interests  which  pass  inte^ 
86  by  right  of  survivorship, 
and  a  widow's  right  as  heir 
is  excluded  by  the  text 
when  any  of  such  collateral 
kinsmen  survive  her  hus- 
band. The  governing  prin- 
ciple of  the  rule  is  co-par- 
cenery  survivorship,  which 
precludes  alike  the  right  of 


the  widow  and  every  other 
member  of  the  family,  who 
has  no  right  to  the  enjoy- 
ment of  the  estate  before 
the  death  of  the  possessor. . . 
See  Act  XXIV  oj  1867. 

ZAHINDA'a 

Zamind4r3  and  Poligdrs  and 
others  in  a  like  position,and 
occupying  tenants,  possess- 
ed different  proprietary 
rights  in  land  by  recogni- 
tion of  the  Government 
before  the  passing  of  Regu- 
lation XXV  of  1802.  By 
it  the  Government  declared 
with  the  force  of  law  their 
acknowledgment  and  con- 
firmation of  such  rights,  as 
they  were  then  enjoyed, 
and  in  order  to  quiet  all 
uncertainty  and  disquie- 
tude respecting  them,  and 
to  establish  general  certain- 
ty of  tenure  in  the  holders 
of  the  same,  provided  for 
the  permanent  assessment 
of  ail  lands  liable  to  pay 
revenue  to  Government ; 
and  for  the  issuing  there- 
upon of  express  hereditary 
grants  to  every  Zamind^r 
and  other  intermediate  pro- 
prietor, and  written  engage- 
ments between  them  and 
their  tenants: — and  there- 
fore the  Regulation  does 
not  operate  to  exclude  or 
disfavor  the  maintenance 
of  a  claim  against  the  Go- 
vernment to  a  hereditary  or 
other  estate  in  lands,  which 
has  not  been  secured  the 
benefita  of  a  settled  title 
under  the  Regulation,  be* 
cause,  for  political  reasons, 
theGovemmenthas  thought 
it  inexpedient  to  give  full 
effect    to    its    enactments. 
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But  claims  of  title  to  such 
estates  are  merely  left  with- 
out the  conclusive  proof  of 
hereditary  title  afforded  by 
an  Istimrari  Sannad.  It 
-was  never  intended  that 
the  Qovemmeut,  by  delay- 
ing to  do  in  regard  to  some 
estates,  what  the  Regula- 
tion enacts  should  be  done 
in  regard  to  all  lands  for 
the  purpose  of  setting  at 
rest  all  uncertainty  as  to 
titles,  should  secure  the 
power  to  treat  all  such 
estates  as  held  by  no  perma- 
nent title  whatever.  The 
existence  of  a  proprietary 
estate  in  poliems  or  other 
lands  not  permanently 
assessed,  and  the  tenure  by 
which  it  has  been  held,  are, 
therefore,  matters  judici- 
ally determinable  on  legal 
evidence,  just  as  the  right 
to  any  other  property 208 

Plaintiff,  the  Zamind&rni  of 
Shivaganga,  sued  to  recover 
two  villages  which  she 
alleged  formed  part  of  the 
Shivaganga  Zaminddri.  The 
villages  originally  belonged 
to  Pitchama  Ndchiar,  mo- 
ther of  the  present  defend- 
ant, Bothagurus&mt  T^var, 
the  ex-Zamind&r  of  Shiva- 
ganga. In  1856  they  were 
purchased  by  the  Court  of 
Wards  on  behalf  of  Botha- 
gurusami  who  was  then  a 
minor,  with  part  of  the 
rents  and  profits  of  the  Za- 
mindiri,  and  in  1860  were 
given  by  him  to  his  mo- 
ther. In  1864  Bothagu- 
ms&mi  was  ousted  by  a 
decree  of  the  Privy  Council 
and  became  liable  to  the 
present  plaintiff  for  the 
mesne  profits  of  the  Za«> 


Fage. 

mindari.  In  the  account 
taken  of  mesne  profits  due, 
the  amount  expended  on 
the  purchase  of  these  vil- 
lages was  excluded  by 
plaintiff's  consent  from  the 
sum  debited  to  the  ex-Za- 
mind&r.  Plaintiff  now  sued 
Pitchama  N&chi&r,  and, 
she  dying,  the  suit  was 
continued  against  Bothagu- 
rus4mi,  as  her  representa- 
tive. Held,  that  the  plain- 
tiff was  not  entitled  to 
maintain  the  suit.  The  de- 
cree of  the  Privy  Council 
did  not  directly  give  the 
plaintiff  a  right  to  main- 
tain the  suit,  for  the  adju- 
dication of  the  Zamind&ri 
related  only  to  the  perma- 
nently settled  estate  ac- 
quired under  the  Istimrari 
Sannad  of  the  Madras  Go- 
vernment; and  even  if  it 
could  be  said  to  include  the 
villages  in  dispute,  process 
of  execution  would,  under 
Section  11,  Act  XXIIl  of 
1861,  be  the  plaintiff's  only 
remedy.  There  was  but 
one  ground  upon  which  the 
suit  could  be  supposed  to 
lie,  namely,  the  existence  of 
the  relation  of  trustee  and 
beneficiary  between  the 
Collector  and  the  plaintiff 
at  the  time  of  the  purchase, 
and  such  relation  did  not 
exist 293 

The  plaintiff,  as  the  eldest 
surviving  male  representa- 
tive of  the  Istimriur  Zamin- 
d&c  of  Shivaganga,  sued  for 
a  declaratory  decree  estab- 
lishing his  right  to  succeed 
to  the  zamind^i  upon 
the  death  of  the  Ist  defend- 
dant ;  and  for  maintenance. 
Plaintiff  was  the  eldest  sur* 
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viving  son  of  the  only 
daughter  of  the  Istimr&r 
Zamindar  by  his  senior 
wife.  The  1st  defendant, 
the  Zamind&rnf,  was  the 
youngest  of  his  two  daugh- 
ters by  his  3rd  wife.  He 
had  also  a  daughter  by  his 
2nd  wife  and  another  by 
his  6th  wife.  1st  defend- 
ant obtained  possession  of 
the*  zamindari  under'  an 
order  of  Her  Majesty  in 
Council  which  esto^blished 
the  ri^t  of  the  daughters 
of  the  istimrar  Zamind4r  to 
succeed  to  the  zaminddri 
onthedeathof  his  surviving 
widow  AngamuttUyWithout 
prejudice  to  the  rights  of 
the  1st  defendant  and  her 
sistera  inter  86.  When  1st 
defendant  obtained  posses- 
sion, she  was  the  only  sur- 
vivor of  the  Zamind&r's  5 
daughters.  The  plaintiff's 
mother  and  the  daughter 
by  the  6th  wife  prede- 
ceased AngamuttUy  and  the 
daughter  by  the  2nd  wife 
and  the  1st  defendant's 
uterine  sister  survived 
Angamuttu.  Beside  the 
plaintiff's  mother  the  1st 
defendant's  uterine  sister 
was  the  only  one  of  the 
deceased  daughters  who 
had  issue,  and  her  only 
child,  a  son,  died  issueless 
.some  years  before  1st  de- 
fendant had  established  her 
right  to  the  zamindari. 
Before  Angamuttu's  death 
the  Ist  defendant  was  twice 
married  and  had  issue,  by 
her  Ist  husband  the  3rd 
defendant,  and  by  her  2nd 
husband  the  2nd,  4th  and 
5th  defendants.  The  Civil 
Court  made  the  declaratory 


decree  prayed  for,  but 
refused  maintenance.  The 
defendants  appealed  upon 
the  grounds. — ^That  the 
present  was  not  a  case  for 
a  declaratory  decree.  But, 
if  it  were,  the  decree  should 
have  declared  either  that 
the  1st  defendant's  son 
(2nd  defendant)  had  the 
preferable  right,  or  that  the 
zamind&ri  was  stridhanam 
property  of  the  1st  defend- 
ant, and  that,  therefore,  her 
daughters  were  her  right- 
ful successors.  Held,  that 
the  plaintiff  had  a  right  to 
institute  the  suit.  That 
the  daughters  of  the  1st 
defendant  were  not  her 
'rightful  successors  to  the 
zamindari,  and  that  the 
plaintiff,  as  the  eldest 
grandson  of  the  Istimr&r 
Zamind4r,  was  entitled  to 
be,  preferably  to  the  2nd 
defendant,  declared  rever- 
sionary heir  to  the  zamin- 
d4ri  on  the  death  of  the 

1st  defendant 310 

Plaintiff,  claiming  title  by 
succession  both  as  heir  by 
the  general  Hindu  Law 
and  according  to  family  cus- 
tom, sued  to  recover  the 
Totapalli  estate  in  the  zil- 
lahof  Bajahmundiy.  Defen- 
dant, the  widow  of  the  per- 
son last  in  the  enjoyment 
of  the  estate,  pleaded  that 
the  plaintiff  was  not  of  the 
Koyal  stock,  but  merely  a 
dependent  of  the  family ; 
that  he  had  an  elder  bro- 
ther^  alive,  and  therefore 
could  not  sue ;  and  that, 
in  accordance  with  her  hus- 
band's instructions,  as  con- 
tained in  his  Will,  she  was 
about  to  adopt  a  son.    She 
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also  alleged  that  plaintiff 
should  have  become  a  party 
to  an  appeal  pending  before 
the  Privy  Council  from  the 
decree  in  Sait  No.  3  of 
1880,  under  which  the  de^ 
fendant's  husband  had  re» 
covered  possession  of  the 
estate  from  the  widow  of 
the  prior  possessor,  Jaggapa 
Dora. 
The  Lower  Court  found  that 
the  plaintiff  was  an  undivi- 
ded member  of  the  family 
in  which  the  right  to  the 
estate  was  vested  and  a  da« 
yadi  of  the  defendant's  late 
husband  in  the  12  th  degree 
through  their  common  an- 
ceator  Bapam  Dora  ;  and 
decreed  in  plaintiff's  favor. 

Fending  this  appeal  the  Privy 
Council  delivered  judgment 
in  the  appeal  from  we  de- 
cree in  Suit  No.  3  of  1860, 
to  which  plaintiff  and  de« 
fendant  had  become  parties* 

Held,  in  accordance  with  the 
judgment    of    the    Privy 
Council,  that  the  estate  was 
acquired  not  by  Jaggappa 
Dora,  but  by   his    latner 
fiapam  Dora,  the  common 
ancestor,    through    whom 
plaintiff  traced  his  kinship, 
and  was  ever  since  enjoyed 
as  ancestral  property  de- 
rived from  the  said  Bapam 
Dora.    That«    accordingly, 
the  question  of  succession 
raised  in  this  suit,  similarly 
to  that  in  the  appeal  be- 
fore the  Privy  Council,  was 
determinable  by  the    law 
regulating  the  devolution 
of  indivisible  ancestral  pro- 
perty which  had  vested  in 
the  last  possessor. 
That    the   objection   to    the 
plaintiff's  title  as  heir  by 
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the  general  law  was  thus 
reduced  to  the  questions—^ 
whether  his  alleged  kin« 
ship  to  the  last  poaseasor 
was  proved,  and,  if  so,  whe* 
ther  according  to  the  ordi* 
nary  course  of  legal  success 
sion  to  such  property,  he, 
or  the  defendant  as  the 
widow  of  the  last  possessor^ 
was  heir  to  the  estate. 
That  upon  the  first  ques« 
tion  plaintiff  had  proved 
his  kinship  to  the  last 
possessor,  and,  upon  the  se- 
cond, that  plaintiff  waa  heir 
to  the  eatate  in  preference 
to  the  defendant^  the  wi- 
dow of  the  last  poaaeaaor. 

Onthequeationof  the  extent  to 
which  property  of  the  na- 
ture of  an  impartible  BAj 
is  excepted  from  the  gene- 
ral law  by  a  special  rule  o£ 
succession  entitling  the 
eldest  of  the  next  of  kin  to 
take  solely — Held,  that 
such  an  usage  does  not  in- 
terfere with  the  general 
rules  of  succession  further 
than  to  vest  the  possession 
and  enjoyment  of  the  cor- 
pus of  the  whole  eatate  in 
a  single  member  of  the 
family,  subject  to  the  legal 
incidents  attached  to  it  aa 
the  heritage  of  an  undivid- 
ed family.  The  unity  of 
the  famUy  right  to  the 
heritage  is  not  dissevered 
any  more  than  by  the  suc- 
cession of  co-parceners  to 
partible  property  ;  but  the 
mode  of  its  beneficial  en- 
joyment is  different.  In- 
stead of  several  members 
of  the  family  holding  the 
property  in  common,  one 
takes  it  in  its  entirety,  and 
the  common  law  rights  of 
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the  btbers;  who  Would  be 
co-parceners     of   partible 
pfoperty,    are  reduced  to 
rights  of   survivorship  to 
the     possession     of     the 
whole,  dependent  upon  the 
same  contingeDcy   as    the 
rights  of  survivorship  of  co- 
parceners  inter  se   to  the 
undivided  share  of  each  : 
and  to  a  provision  for  main- 
tenance in  lieu  of  co-parce- 
neiy  shares. 
The  Canon  of  the  Hindu  Law  of 
Southern  India,  in  regard 
to  the  suocession  of  wide  ws» 
is  "  that  a  wedded  wife, 
beioi^    chaste,   takes    the 
whole  estate  of  a  man,  who 
be^ng  separated  from  his  co- 
heirs and  not  subsequently 
re-: united  with  them,  dies 
leaving   no    male     issue/' 
The  limit  of  the  "  co-heirs" 
must  be   held    to  include 
undivided  collateral   rela- 
lations,  who  are  descendants 
in  the  male  line  of  one  who 
was  a  co-parcener  with  an 
ancestor  of    the  last  pos- 
sessor.   Collateral  kinsmen 
answering  the  above  des- 
cription     have     interests 
which  pass  inter  ee  by  right 
of    survivorship,    and     a 
widow's  right  as  heir  is  ex. 
eluded  by  the  text  when 
any  of  such  collateral  kins^ 
men  survive  her  husband. 
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The  governing  fprinciple  of 
the  rule  is  co-parcenery 
survivorship,  which  pre- 
cludes alike  the  right  of 
the  widow  and  every  oth^r 
member  of  the  family,  who 
has  no  right  to  the  enjoy- 
ment of  the  estate  before 
the  death  of  the  possesson 

The  sound  rule  to  lay  down 
with  respect  to  undivided 
or  impaitible  ancestral  pro- 
perty, is  that  all  the  mem^^ 
bers  of  the  family  who,  in 
the  way  pointed  out,  aro 
entitled  to  unity  of  posses- 
sion and  community  of  in-» 
terest,  according  to  the  law 
of  partition,   are  co-heirs^ 
irrespectively  of  their  de- 
.  grees  of  annate  relationship 
to  each  other,  and  that,  on 
the  death  of  one  of  them 
leaving  a  widow  and   no 
near  oapindas  in  the  male 
line,    the   feunily    heritage 
both  partible  and  imparti- 
ble passes  to  the  survivors 
or  survivor,  to  the  exclusion 
of  the  widow.    But  when 
her  husband  was  the  last 
survivor,  the  widow's  posi- 
tion  as  heir,  relatively  to 
his  other  undivided    kins- 
men, is  similar  to  her  posi- 
tion   with  respect   to  his 
divided  or  self   and  sepa- 
rately acquired  property . . . 
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